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CASES 


ADJUDOBD  IN 


THE  COURT  OF  CHANCERY 


OF 


THE  STATE  OF  NEW  JERSEY, 

FBBRUART  TBRM,  189L 


Alexander  T.  McGill,  Chancellor. 

Abraham  V.  Van  Fleet,  John  T.  Bird,  Henry  C.  Pitney 
AND  Robert  S.  Green,  Vice-Chancellors. 


Nehemiah  Merritt 

V. 

Georgina  Merritt  et  al.  59  155 

By  his  will,  a  testator  directed  his  executors  to  invest  $15,000  upon  hond 
and  mortgage,  and  pay  the  income  thereof,  in  equal  quarter-yearly  payments, 
to  his  son  N.  daring  the  son's  life.  Subsequently,  by  codicil,  he  revoked  the 
proTision  of  his  will  referred  to,  and,  in  lieu  thereof,  directed  his  executors  to 
invest,  upon  bond  and  mortgage,  '*  sufficient  money  to  produce  the  annual  sum 
of  $1,000,"  which  they  were  to  pay  in  equal  weekly  payments  to  the  son  dur- 
ing his  life.  The  eorpm  of  the  fund,  thus  to  be  invested,  was  given  to  the  UB" 
-^  1 
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tator's  four  unmarried  daughters  and  one  married  daughter  at  the  son's  death. 
Other  legacies  were  given,  and  then  the  residue  of  the  estate,  real  and  per- 
sonal, was  given  to  the  four  unmarried  daughters,  who  were  made  executrices 
of  the  will.  When  the  highest  legal  rate  of  interest  was  six  per  cent,  and  de- 
sirable investments  upon  bond  and  mortgage  could  with  difficulty  be  had  at  a 
higher  rate  of  interest  than  five  per  cent,  the  executrices  appropriated  $17,000 
to  answer  the  annuity,  and  invested  it  by  purchasing  bonds  and  mortgages  that 
were  past  due.  After  this  action,  they  reported  their  investments  to  an 
orphans  court,  under  Rev,  p.  777  J  115,  for  approval,  and  secured  that  court'd 
approval  of  them.  Then  they  aocounted  as  executrices^  giving  notice  of  pres- 
entation of  their  account  for  settlement  in  the  manner  required  by  the  statute 
(Rev.  p.  774  i  102),  and  in  their  account  asked  allowance  for  the  $17,000  which 
they  had  invested  for  N.  Then,  without  further  notice,  they  procured  from 
the  orphans  court  a  decree  for  the  allowance  of  their  account  and  the  distri- 
bution of  the  residue  of  the  personal  estate  in  their  hands.  N.  had  no  actual 
notice  of  these  proceedings,  but  was  afterwards  told  that  ^7,000  had  been  in- 
vested for  his  annuity,  and,  after  such  knowledge,  accepted  checks  which,  upon 
their  face,  recited  that  they  were  for  interest  collected  from  the  investment  for 
him  under  his  father's  will,  and  he  also  recognized  the  appropriation,  with- 
out protest  against  it,  in  other  proceedings  touching  reinvestment  of  the 
moneys  and  accountings  by  the  executrices.  The  investments  having  failed  to 
yield  the  annuity,  he  now  brings  suit  in  equity  to  compel  an  additional  appro- 
priation from  his  father's  residuary  estate  to  secure  the  annuity. — Held,  (1) 
That  the  testator  intended  to  provide  for  his  son,  from  his  entire  <  state,  an 
annuity  for  life.  (2)  That,  though  it  be  assumed  that  the  appropriation  was 
justly  made,  it  was  but  a  means  to  an  end,  and  was  not  final  so  as  to  release 
the  residuary  estate  from  liability  to  supplement  it  in  case  of  necessity.  (3) 
That  in  making  the  appropriation  the  executrices  did  not  have  just  regard  to 
present  and  future  contingencies  and  expenses,  and  that  therefore  their  appro- 
priation was  not  rightly  made.  (4)  That,  as  N.  did  not  have  notice  of  the 
application  to  the  orphans  court  for  the  approval  of  the  investments,  he  was 
not  bound  by  the  court's  action,  and  that  if  the  orphans  court  had  jurisdiction 
to  sanction  the  appropriation  (which  is  not  decided),  its  mere  approval  of  the 
character  of  the  investments  was  not  a  sanction  of  the  appropriation.  (5)  That 
if  the  orphans  couit  possessed  jurisdiction  to  interpret  the  testator's  will  for 
the  purpose  of  making  an  order  of  distribution  (which  is  not  decided),  it  could 
not  bind  N.  by  its  decree  in  the  premises,  without  his  having  had  actual  notice 
of  its  contemplated  action  and  an  opportunity  to  be  heard.  (6)  That  by  his 
acts  subsequent  to  hb  knowledge  of  the  appropriation,  N.  is  not  estopped  from 
maintaining  his  present  suit. 


Final  hearing  on  bill,  answers  and  proofs. 

Mr.  M.  P.  Grey  and  Mr,  W,  H.  Hepburn  (of  Philadelphia),  for 
the  complainant. 
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Mr.  T.  N.  MtCarter,  for  the  defendants  Georgina  and  Florence 
Merritt. 

Mr.  A.  V.  Schenck,  for  the  defendants  Helen  and  Eh'zabeth 
Merritt. 

The  Chancellor. 

George  Merritt  died  in  Rome,  Italy,  on  the  23d  of  December, 
1873,  having  made  a  will  at  New  Brunswick,  New  Jersey,  on 
the  3d  of  October,  1871,  to  which,  on  the  29th  of  December, 
in  the  same  year,  at  Nice,  France,  he  added  a  codicil. 

By  the  will,  after  directing  the  payment  of  his  debts,  he  gave 
to  each  of  his  four  daughters,  Elizabeth,  Georgina,  Helen  and 
Florence,  a  legacy  of  $10,000,  and  directed  that  $15,000  be  in- 
vested for  the  benefit  of  his  remaining  daughter,  Isal)ella.  The 
third  and  fifth  paragraphs  of  the  will  are  in  this  language: 

"Third.  1  order  and  direct  my  executors  to  invest  safely  and  upon  first  real 
•estate  mortgage,  and  to  keep  the  same  so  invested,  the  sum  of  fifteen  thousand 
dollars,  and  to  pay  the  interest  and  income  thereof  in  quarterly  payments 
every  year  after  my  decease  to  my  son  Nehemiah  Merritt  during  his  life  and 
upon  his  decease  to  pay  the  said  principal  moneys,  in  case  he  should  have  any 
lawfid  issue,  to  such  issue,  in  equal  parts  as  tenants  in  common,  and  in  c«^ 
he  shall  not  leave  any  such  issue,  then  to  pay  the  said  principal  money  to  all 
my  surviving  children,  and  the  children  of  my  deceased  child  or  children,  the 
same  to  be  divided  equally,  the  child  or  children  of  any  deceased  child  or 
children  taking  the  same  share  which  the  parents  if  living  would  be  entitled  to. 

"Fifth.  All  the  rest  and  residue  of  my  estate,  both  real  and  personal,  includ- 
ing lands  at  Perth  Amboy,  New  Jersey,  and  elsewhere,  and  all  bonds  and  evi- 
dence of  debt  and  other  personal  property,  whatsoever  and  wheresoever 
.situated,  I  give,  devise  and  bequeath  unto  my  said  four  unmarried  daughters, 
Elizabeth,  Georgina,  Helen  and  Florence,  their  heirs,  executors,  administrators 
And  assigns  forever,  to  have  and  to  hold  the  same  in  equal  parts  or  shares  as 
tenants  in  common." 

The  four  residuary  devisees  and  legatees  were  made  executrices 
of  the  will. 

By  the  codicil,  he  provided  as  follows : 

**  I  do  hereby  revoke  and  declare  null  and  void  the  legacy  of  fifteen  thousand 
•dollars  ($15,000)  devised  and  bequeathed  by  me  in  my  last  will  and  testament 
of  date  above  mentioned  to  my  son  Nehemiah  Merritt,  and,  in  lieu  thereof,  I  do 
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hereby  direct  the  executors  of  my  aforesaid  will  and  testament  to  invest  in  bond 
and  mortgage,  on  good  landed  securities,  sufficient  money  to  produce  the  annual 
sum  of  one  thousand  dollars  ($1,000),  the  said  one  thousand  dollars  per  annum* 
to  be  paid  in  equal  weekly  payments  to  the  said  Nehemiah ;  and  it  is  further  my 
desire  that  my  executor  or  executors  shall  cause  the  said  one  thousand  dollars 
to  be  placed  in  a  reliable  bank  in  New  York  city,  subject  to  the  weekly  order 
of  said  Nehemiah  Merritt,  and  his  receipt  will  be  the  discharge  for  the  above ; 
and  it  is  my  desire  that  after  the  decease  of  my  son  Nehemiah  Merritt,  the 
moneys  above  named  secured  by  bond  and  mortgage  shall  be  divided  share  and 
share  alike  between  my  five  daughters;  if  one  of  them  die  without  heirs,  then 
her  share  to  be  divided  among  the  others,  but  subject  to  the  provisions  of  my 
above-named  will  and  testament.^' 

And  also  directed  that  if  his  wife  should  survive  him  she 
should  control  his  estate,  as  he  could  have  controlled  it  if  alive, 
for  two  years,  making  sale  of  it,  if  her  judgment  should  so 
dictate. 

The  will  and  codicil  were  proved  before  the  surrogate  of  Mid^ 
dlesex  county,  in  May,  1874,  and  letters  testamentary  were  then« 
issued  to  the  testator^s  widow  and  his  daughter  Florence.  In* 
August,  1877,  letters  testamentary  were  issued  to  the  daughters- 
Elizabeth,  Gteorgina  and  Helen,  and  the  testatoi^'s  widow  and 
daughter  Florence  accounted,  showing  the  balance  of  the  personal 
estate  in  their  hands  to  be  $70,000,  which  was  then  invested,  at? 
seven  per  cent,  interest,  in  a  single  mortgage.  The  proofs  dis- 
close that  after  such  accounting  the  actual  management  of  the 
estate  was  undertaken  by  Elizabeth  Merritt  and  conducted' 
by  her  alone  until  June,  1881,  when  she  turned  it  over  to  her 
sisters  Greorgina  and  Florence,  the  personal  estate  then  remaining, 
invested  in  the  single  mortgage  for  $70,000. 

In  July  of  the  same  year  Elizabeth  and  Helen  petitioned  the 
orphans  court  of  Middlesex  county  to  require  and  empower 
Georgina  and  Florence,  the  then  acting  executrices,  to  make  ap- 
propriations and  investments  for  the  trusts  for  the  benefit  of 
Isabella  and  Nehemiah.  Of  this  proceeding  neither  Isabella  nor 
Nehemiah  had  notice. 

The  acting  executrices  answered  the  petition  by  stating  that 
the  whole  personal  estate  was  then  invested  in  the  single  mortgage 
for  $70,000,  which  had  been  extended,  at  six  per  cent  interest,, 
so  that  it  would  not  be  payable  until  1884^  and  that  it  was  there- 
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ibre  impracticable,  without  sacrifice,  to,  at  that  time,  divide 
the  estate.  In  1884  the  mortgage  for  $70,000  was  paid,  and, 
on  the  1st  of  August  in  that  year,  Georgina  and  Florence,  yet 
ihe  acting  executrices,  purchased  four  mortgages,  aggregating 
"$17,000,  ail  of  which  were  then,  by  their  terras,  due  and  payable, 
taking  an  a&signment  of  them  to  themselves  as  executrices  of 
«their  fathei-'s  estate  *'and  trustees  under  his  will  for  Nehemiah 
Merritt."  Six  months  later,  in  February,  1885,  they  reported 
the  investments  to  the  orphans  court  and,  without  notice  to 
JNehemiah,  obtained  that  court's  approv^al  of  them.  Two  months 
later,  in  April,  1885,  they  accounted  in  the  same  court,  and  in 
their  account  asked  allowance  for  the  $17,000  invested  for 
Nehemiah  and  the  $15,000  invested  for  their  sister  Isabella. 
The  account,  after  deducting  the  allowances  claimed,  exhibited  a 
balance  of  $34,966.21  for  distribution.  Nehemiah  then  lived 
in  Pennsylvania,  and  had  no  actual  notice  of  the  accouriting. 
Notice  of  the  accounting,  however,  it  is  assumed,  for  there  is.no 
proof  to  the  contrary,  was  published  according  to  law  and  in  due 
time.  There  being  no  opposition,  the  account  was  allowed  by 
the  court.  Thereupon  the  $34,966.21  balance  was,  by  the  court's 
order,  divided  equally  between  the  four  sisters,  Elizabeth,  Helen, 
-Geoi^ina  and  Florence.  A  week  after  the  allowance  of  this 
account,  Nehemiah  was  informed,  by  letter  from  the  acting  exec- 
utrices, that  $17,000  had  been  appropriated  and  invested  for  his 
benefit,  and,  at  the  same  time,  was  requested  by  them  to  sign  an 
4igreemeut  having  reference  to  the  income  of  the  fund,  which 
agreement,  by  its  terms,  involved  an  acknowledgment  and  adop- 
tion of  the  appropriation  for  his  benefit.  After  the  receipt  rtf  the 
letter  he  had  a  conference  with  the  counsel  of  the  acting  execu- 
trices, at  which  he  refused  to  sign  the  agreement.  About  this 
time  he  secured  the  services  of  Mr.  W.  H.  Hepburn,  a  lawyer, 
of  Philadelphia,  and,  in  October,  Mr.  Hepburn  retained  the  law- 
yer in  this  state  who  had  theretofore  represented  Elizabeth  and 
Helen  Merritt,  with  a  view  to  the  commencement  of  proceedings 
^against  the  acting  executrices  to  compel  them  to  make  weekly 
payments  to  his  client  and  supplement  the  appropriation  that 
liad  been  made  for  the  security  of  the  annuity.    The  correspond- 
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ence  between  Mr,  Hepburn  and  this  gentleman,  now  read  in  the 
light  of  the  entire  case,  most  clearly  exhibits  that  that  which  Mr. 
Hepburn  principally  desired  to  accomplish  was  the  addition  to 
the  appropriation,  but  the  New  Jersey  counsel  appears  to  have 
labored  under  the  misapprehension  that  he  was  retained  for  no 
other  purpose  than  to  comjiel  the  acting  executrices  to  perform 
their  trust  by  making  weekly  payments  to  Nehemiah,  or  to  cause 
them  to  be  rejnoved  from  office. 

During  this  appai^nt  misunderstanding,  in  March,  1886> 
under  the  guidance  of  his  New  Jersey  counsel  and  with  the 
knowledge  of  Mr.  Hepburn,  Nehemiah  petitioned  the  orphans 
court  of  Middlesex  county  to  remove  the  then  acting  executrices 
and  grant  letters  of  administration  cum  testamento  annexo  to- 
some  fit  person,  alleging  as  a  ground  therefor  that  those  execu- 
trices had  settled  their  account,  in  and  by  which  they  were  allowed' 
the  sum  of  $17,000  invested  for  him  under  the  trusts  and  require- 
ments of  his  fathei*'s  will,  and  that  they  had  moved  out  of  the- 
state  and  had  refused  to  execute  and  fulfill  the  trust  under  the* 
will  by  paying  him  $1,000  a  year  in  weekly  payments.  To  that 
petition  the  acting  executrices  (Jeorgina  and  Florence  answered,, 
setting  up  their  appropriation  and  investment  for  Neheipiah  ;  its- 
approval  by  the  orphans  court;  their  subsequent  accounting,  in 
which  they  were  allowed  the  sum  invested,  and  the  fact  that 
Nehemiah  had  recognized  the  investment  by  endorsing  and  ol> 
tiaining  money  upon  three  checks  which  they  had  sent  him,  whicb 
upon  their  faces  recited  that  the  money  to  be  paid  was  "interest 
collected  on  investment  for  him  under  the  will  of  George  Mer- 
ritt, dec'd.'' 

After  the  answer  to  the  petition  was  presented,  Mr.  Hepburn- 
became  so  importunate  and  pronounced  in  his  demand  that  a  suf- 
ficient appropriation  to  meet  the  annuity  should  be  made,  tjiat  his 
purpose  could  not  be  mistaken^  and,  because  action  in  the  direction 
proposed  would  be  detrimental  to  the  interests  of  Elizabeth  and 
Helen  Merritt  as  residuary  legatees  and  devisiees,  and  tlvey  were 
his  qlients,  the  New  Jersey  counsel  withdrew  from  further  repre- 
sentation of  Nehemiah.  After  the  withdrawal  of  the  gentle- 
man last  referred  to,  another  ^a,wyer  pf  this  st^tC;  w^s  retained,. 
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who  petitioned  the  orphans  court  to  require  the  acting  executrices 
to  account,  the  annuity  being  over  $600  in  arrears.  This  gentle- 
man and  Mr.  Hepburn  also  appeared  for  the  annuitant  upon  an 
application  by  the  executrices  to  the  orphans  court  for  leave  to 
reinvest  $8,000  of  the  appropriated  $17,000  at  five  per  cent. 
Later,  other  counsel  of  this  state  were  consulted,  and  by  them 
the  present  suit  was  commenced.  Its  object,  in  short,  is  to  com- 
pel an  additional  appropriation  from  the  residuary  estate  of 
George  Merritt  to  secure  the  annuity. 

In  December,  1886,  a  portion  of  the  lands  of  George  Merritt 
were  sold  in  partition  proceedings  in  this  court  for  $11,000,  and 
because  this  sum  was  a  portion  of  the  residuary  estate,  and  in 
the  possession  of  the  court,  and  the  residuary  legatees  and  dev- 
isees were  without  the  jurisdiction  of  the  court,  it  was  impounded 
to  abide  the  event  of  this  suit. 

The  proo£j  disclose  that  when  the  appropriation  by  the  execu- 
trices was  made  the  l^al  rate  of  intei*est  was  six  per  cent.,  but 
that  it  was  almost  impossible  to  obtain  suitable  and  safe  invest- 
ments for  trust  funds  on  bond  and  mortgage  at  that  rate,  and  that 
for  such  investments  not  more  than  five  per  cent,  could  readily 
be  had,  and  also  that  tlie  mortgages  actually  purchased  were,  at 
the  time  of  the  appropriation,  past  due  and  payable  at  the  pleasure 
of  the  respective  mortgagees. 

The  four  residuary  legatees  and  devisees  urge,  in  their  defence, 
that  the  appropriation  for  the  annuity  to  Nehemiali  was  final  and 
binding  upon  him^-firdy  because,  as  an  act  by  them  in  paisy  it 
was  a  just,  and  complete  execution  of  the  testator's  intention ; 
second,  because  it  was  sanctioned  by  a  court  of  competent  juris- 
diction; and,  third,  because  by  acts  of  ratification  and  acceptance 
the  complainant  is  estopped  from  complaining  of  it.  And  they 
farther  claim,,  that  if  the  appropriation  is  not  conclusive  and 
final,  it  is  a  charge  only  upon  the  personal  estate  of  the  testator, 
which  is  insufficient  to  pay  all  the  legacies,  and  that,  therefore, 
with  the  other  legacies,  it  must  abate. 

Before  entering  upon  inquiry  whether  the  appropriation  was 
rightly  made,  the  question  is  suggested,  whether,  even  if  it  were 
so  made,  it  is  final,  so  that  any  loss  occasioned  by  its  failure 
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roust  fall  upon  the  annuitant.  The  disposition  of  this  question 
involves  the  ascertainment  of  the  intention  of  the  testator  as  it  is 
evidenced  in  his  will,  because  the  ground  upon  which  the  court 
roay  interfere  is  its  supervisory  control  over  the  due  adrainistra* 
tion  of  the  trust  intended,  and  it  Is  necessary  to  such  control  that 
the  extent  and  meaning  of  that  trust  shall  be  understood.  The 
intention  of  the  testator  is  to  be  gathered,  not  from  the  codicil 
alone,  but  from  both  will  and  codicil.  By  the  will  his  scheme 
was  to  have  $15,000  invested  upon  bond  and  mortgage  for  his 
son,  the  income  from  which  should  be  paid  to  him  in  quarter- 
yearly  payments.  At  the  time  the  will  was  made  the  legal  rate 
of  interest  was  seven  per  cent,  and  the  proposed  investment 
would  probably  yield  more  than  $1,000  a  year  in  gross  and 
nearly  $1,000  above  the  average  expenses  of  the  trust.  But  this 
provision  did  not  assure  a  fixed  and  stable  income  of  $1,000. 
Less  than  three  months  afler  the  will  had  been  made  the  pro- 
vision for  the  income  of  a  fndd  was  abandoned,  and,  in  lieu  of 
it,  the  testator  directed  his  executors  to  invest  in  bond  and  mort- 
gage, not  $15,000,  but  '' sufficient  money  to  produce  the  annual 
sum  of  one  thousand  doUars,^^  which  annual  sum  was  to  be  paid 
to  the  testator^s  son  in  equal  weekly  payments.  The  testator's 
design  obviously  was  to  give  and  secure  to  his  son  a  yearly  legacy 
or  annuity  of  a  certain  amount,  instead  of  an  uncertain,  fluctu- 
ating income  from  a  fund.  His  scheme,  further,  was  to  give  his 
daughter  Isabella  the  income  of  $15,000,  and  each  of  his  mar- 
ried daughters  $10,000  in  cash,  and  then  the  residue  of  his  estate, 
real  and  personal,  to  his  four  unmarried  daughters,  who  were  to 
be  the  executrices  of  the  will. 

It  is  established  in  this  state  that  a  gift  of  the  residue  of  an 
estate,  after  the  payment  of  legacies,  real  as  well  as  personal,  in 
a  blended  mass,  will,  without  express  words  to  that  effect,  be  held 
to  charge  the  payment  of  the  legacies  upon  the  testator's  entire 
estate,  real  as  well  as  personal.  Hawh  WUls  ^P^  /  Qwtrine  v. 
Ooinvine,  8  C.  E.  Or.  368;  8.  C.  (m  appeal,  9  C  E.  Or.  579; 
Johnson  V.  Paulson,  6  Stew.  Eq.  390;  Sevens  v.  Flower,  1  Dick. 
Ch.  Rep.  Slfi.    Under  this  rule  the  annuity  to  Nehemiah,  which 
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is  nothing  but  a  succession  of  legacies  of  $1,000  each,  payable 
yearly,  was  charged  upon  the  testator's  entire  estate. 

Now,  having  ascertained  the  testator's  intention,  what  did  his 
direction  to  the  executrices  to  invest  a  fund  to  produce  the  annuity 
mean  ?  Was  the  purpose  of  that  direction  to  release  the  residu- 
ary estate?  Or  was  it  a  precautionary  security  against  the  dissi- 
pation of  the  estate  by  the  residuary  l^atees  and  devisees,  and 
^heir  insolvency  ? 

In  May  v.  Bennett,  1  Russ.  370,  the  testator  gave  his  entire 
estate  in  trust  to  his  executors  to  discharge  his  debts  and  then 
invest  in  what  government  securities  they  pleased  as  much  money 
as  would  produce  the  annual  interest  of  £54  12^.  for  the  sole  use 
of  his  wife,  which  interest  she  was  to  have  during  her  life,  if  she 
did  not  marry  again.  L^acies  were  also  bequeathed,  and  the 
residue  of  thie  estate  was  given  to  one  of  the  executors.  In  exe- 
cution of  the  trust  the  executors  invested  £1,092  in  navy  five 
per  cent,  annuities,  which  yielded  £54  12«.  Eighteen  years  after 
the  investment  the  stock  invested  in  was,  by  law,  converted  into 
£1,146  12s.  new  four  per  cent,  bank  annuities,  which  produced 
only  £45  12«.  a  year.  It  did  not  appear  that  there  was  any  resi- 
due of  the  estate  beyond  the  fund  invested  for  the  widow,  but,  if 
there  was,  it  had  been  paid  to  the  residuary  legatee,  who  had  died 
many  years  before  the  suit  was  brought. 

The  bill  was  against  the  personal  representatives  of  both  the 
testator  and  the  residuary  l^atee,  and  it  asked  that  past  and 
future  deficiencies  in  the,  annuity  might  be  made  either  out  of  tlie 
testator's  estate,  beyond  the  fund  invested  for  the  annuity,  or  out 
of  the  corpus  of  the  fund  itself.  Lord  Gifford,  M.  R.,  held  that, 
as  the  testator  intended  to  provide  an  annuity  for  his  wife,  she 
was  not  to  be  prejudiced  by  the  failure  of  the  appropriation,  and 
that  the  deficiency  should  be  made  good  from  the  testator's  gen- 
eral estate,  or,  that  failing,  from  the  corpus  of  the  investment. 

The  principle  upon  which  this  case  was  decided  was,  that  the 
direction  to  invest  a  fund  was  subordinate  to,  and  controlled  by, 
the  paramoant  intention  that  the  widow  was  to  have  the  annuity 
if  the  testator's  estate  would  yield  it. 
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The  doctrine  of  this  case  has  been  repeatedly  approved  by  the 
courts  of  England.  Davies  v.  IVaUier,  1  Sim.  &  S.  i6S;  Wright 
V.  Callendei*,  ^  DeG.,  M.  &  0. 652;  Q-oly  v.  WM,  3  DeG.,  M.  & 
0. 993  ;  MiUa  v.  JDretmU,  20  Beav.  632;  Ingleman  v.  Worthingion, 
25  L.  J.  CL  Jfiy  aud  Gee  v.  Mkkood.  The  last  of  these  cases  was 
elaborately  considered,  first  by  Vice-Chancel  lor  Hall  {L.  R,  {9 
Ch.  Biv.)  151),  and  then  by  the  lord  justices  upon  appeal  (L.  R, 
{11  Ch,  Div,)  891),  where  the  vice-chancellor's  decision  was  re- 
versed, and  then  in  the  house  of  lords  (axib  nom.  Cai'michael  v. 
Gee,  L.  R.  {5  App.  Caa.)  588),  where  the  ruling  of  the  lord  jus- 
tices was  aflSrmed,  and  May  v»  Bennett  and  Wright  v.  Oallender 
were  cited  by  the  lord  chancellor  (Selborne)  with  approval. 

Wright  v.  CaJlender,  above  cited,  in  its  fact«  touching  the  ques- 
tion here  considered,  is  more  precisely  like  the  present  case  than 
May  V.  Bennett;  for  there,  as  in  this  case,  the  fund  invested  was 
not  to  go  to  the  residuary  l^atees.  In  that  case  a  testator  directed 
his  executors  to  stand  possessed  of  his  personal  estate  in  trust  to- 
invest  a  sufficient  portion  of  it  in  the  public  funds  of  Great 
Britain,  or  upon  other  government  securities,  to  produce  an  in- 
come of  £2  a  week,  to  be  paid  by  the  executor  to  the  testator's 
son  during  the  term  of  that  son's  natural  life.  The  residue  of 
the  estate  w^as  bequeathed,  and  it  was  provided  that  after  the  son's 
death  the  fund  invested  should  go  to  a  class  of  persons  who  would 
not  necessarily  be  the  residuary  legatees. 

The  executors  invested  the  entire  residue  of  the  personal  estate^ 
after  paying  debts  and  funeral  expenses,  but  its  income  proved  to 
be  insufficient  to  pay  the  annuity.  The  annuitant  applied  to  the 
court  to  value  his  annuity  in  gross  and  pay  it  to  him  out  of  the 
ftind,  if  the  fund  could  not  be  supplemented.  yice-Chancellor 
Kindersley  thought  that  the  bequest  of  the  fund  to  others  than 
the  residuary  legatees  indicated  that  its  integrity  was  to  be  pre- 
served, and  that,  as  it  could  not  be  supplemented  because  there 
was  no  residue  of  the  personal  estate,  the  annuitant  could  take 
only  the  income  of  the  fund.  But,  upon  appeal,  the  lord  justices 
thought  otherwise.  ,  They  held  that  the  testator  intended  to  pro- 
vide an  annuity  for  his  son,  and  that^  if  there  was  no  residuary 
estate  to  supplement  the  fund  invested,  that  the  corpus  of  the: 
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fund  should  be  devoted  to  the  payment  of  the  annuity,  but  that 
the  annuity  would  not  be  valued  in  gross  and  paid  to  the  annui- 
tant. Lord  Cran worth  said :  "  The  testator  intended  £104  a  year 
to  be  paid  to  James,  and  gives  him  tliat  annuity.  How  is  the 
case  varied  by  his  saying,  that  after  the  death  of  the  annuitant 
the  fund  set  apart  to  answer  the  annuitant  is  given  over  ?  If 
there  had  been  anything  in  the  terms  of  the  gift  over  showing 
that  the  testator  intended  the  fund  to  be  continued  in  its  int^rity 
dnring  the  life  of  thje  annuitant  and  in  that  state  to  go  over,  the- 
argument  might  be  well  founded.  But  the  direction  to  set  apart 
the  fund  does  not  denote  the  object  of  the  testator,  but  merely 
the  means  by  wjiich  that  object  was  to  be  secured.  I  do  not  see- 
any  substantial  distinction)  between  this  case  and  May  v.  Bennetts 
There  Lord  Gifibrd  held  that  the  setti^ig  apart  the  fund  was  only 
a  means  to  an  endy  and  that  if  that  means  failed,  the  intention 
was  that  the  actual  amount  of  the  annuity  should  be  made  up  out 
of  other  assets." 

These  cases  appear  to  be  so  closely  in  point  with  the  one  be- 
fore me,  and  to  have  been  so  well ,  considered  and  repeatedly  re- 
considered with  approval  by  other  and  fresh  minds,  that  I  think 
I  should  not  hesitate  to  accept  them  as  controlling  precedents^ 
notwithstanding  my  attention  has  been  directed  to  a  departure 
from  them  by  the  supreme  court  of  Maine,  in  Orr  v.  Moses,  52 
Me.  287,  and  NxUtet*  v.  Ficfory,  64.  Me.  4J90. 

The  testator  did  not.  mean  that  tl^  payment  of  the  annuity 
should  depend  upon  the  appropriation.  The  appropriation  waa 
merely  a  means  to  aa  end,  and  no  matter  how.  fairly  it  should  be- 
made^  its  subsequent  failure  to  answer  its  purpose  was  not  to  de» 
feat  the  annuity.  Jt  was  not  designed  to  release  the  residuary 
estate  upoa  which  the, annuity  was  charged. 

Here,  in  passing,  another  objection,  that  the  direction  to  invest 
a  fund  in  bond  and  mortgage  brings  the  case  within  a  class  of 
decisions  of  which  KendaH  v.  BusseU,  3  81^1,4^4-)  ^  a  type,  may 
be  commented  upoq.  la  that;  c^^se  the  direction  was  to  buy  suf- 
ficient stock  in  the  navy  five  per  cent,  annuities  to  yield  annually 
je3,000,  w|)ich  were  given  to  the  testator's  daughter.  The  stock 
afterwards  was  converted  into  ibur  per  cent,  which  did  not  yiel(| 
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£3,000,  and  it  was  held  that  the  daughter  must  abide  the  loss. 
The  case  was  distinguished  from  May  v.  Bennett  in  that  the  tes- 
tator directed  the  particular  investment  and  otherwise  indicated 
that  the  annuity  was  intended  to  be  charged  upon  that  investment 
only.  The  case  before  me  cannot  be  distinguished  fi'om  May  v. 
Bennett  in  this  way.  Here  the  direction  is  to  invest  generally 
upon  bond  and  mortgage.  Not  in  any  particular  mortgage  or  at 
■any  particular  rate  of  interest.  In  May  v.  Bennett  there  was  a 
general  direction  to  invest  in  "government  securities."  In 
Davies  v.  Wattier  there  was  a  general  direction  to  invest  in 
•**  public  funds,"  and  in  Wiight  v.  CaJllender  the  investment  was 
to  be  in  "  public  funds  of  Great  Britain."  It  does  not  appear 
that  the  direction  for  investment  in  the  present  case  is  a  whit 
more  particular  than  the  direction  in  the  cases  last  mentioned. 
It  was  to  invest  generally  upon  bond  and  mortgage,  a  kind  of 
security  as  extensive  and  general  as  governmental  stocks.  I 
•cannot  distinguish  it  in  principle  from  the  cases  last  mentioned. 
*  But  if  my  conclusion  as  to  the  testator^s  meaning  in  directing 
■an  investment  for  the  annuity,  be  wrong,  was  the  appropriation 
in  this  case  such  an  one  as  the  testator  designed  ? 

While  the  limit  of  legal  interest  was  seven  per  cent,  and  mort- 
gages at  that  rate  could  readily  be  found,  so  that  the  yield  from 
iJl  5,000  would  be  $50  more  than  the  proposed  annuity,  the  tes- 
tator determined  that  such  an  investment  would  be  insufficient, 
tind  that  its  income  would  not,  with  certainty,  yield  his  son  the 
yearly  sum  he  desired  him  to  have.  But  the,  execu trices,  who 
were  charged  with  the  duty  of  making  secure  the  intended  an- 
nuity by  a  sufficient  investment,  without  heeding  the  caution  that 
the  testator  suggested  to  them,  when  the  limit  of  legal  interest 
had  been  reduced  to  six  per  cent.,  and  when  there  was  but  little 
-demand  for  money  upon  bond  and  mortgage  at  that  rate,  set 
apart  barely  $17,000,  the  interest  of  which,  at  the  extreme  1^1 
limit,  would  amount  to  only  $20  more  than  the  annuity.  The 
testator  rejected  a  sum  which  would  produce  $50  surplus,  but 
his  trustees  did  not  hesitate  to  fix  a  sum  which,  at  best,  would 
not  produce  more  than  $20  surplus.  It  is  clear  beyond  all  ques- 
tion, that  such  a  surplus  would  not  pay  the  ordinary  and  usual 
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expenses  of  the  trust,  whieli  would  include  taxes  upon  the  fund 
invested,  trustees'  commissions,  and  the  expenses  of  investment 
and  necessary  accountings. 

The  testator's  intention  was,  that  the  appropriation  should  be^ 
sa£Bcient  to  vield  $1,000  above  all  expenses,  and  that  that  full 
sum  should  be  paid  annually  to  his  son.  But,  more  than  this,. 
in  making  an  appropriation  to  meet  this  requirement,  it  was  in- 
cambent  upon  the  executors  to  have  just  r^ard,  not  only  to* 
present  contingencies  and  expenses,  but  also  to  the  probable  con- 
tingencies and  expenses  of  the  future.  In  Oraig  v.  Oraig,  3  Barb, 
Ch.  76,  where  question  as  to  an  appropriation  for  an  annuity- 
arose,  Chancellor  Walworth  said,  that  the  testator's  intention  wa» 
to  leave  an  undiminished  income  of  $500  yearly  for  the  support 
of  his  insane  child,  and  that  in  directing  a  sum  to  be  set  apart  to- 
secure  that  annuity,  the  testator  did  not  intend  that  his  executors- 
should  invest  a  capital  at  seven  per  cent.,  the  I^al  interest  of 
which  would  produce  $500  annually,  but  an  amount  su£Bcient  to- 
prodnce  at  least  $500  in  l^al  interest  at  rates  at  which  such, 
capital  could  be  kept  invested  during  the  probable  continuance- 
of  the  life  of  his  son  ;  and  he  then  directed  the  executors  to  set 
apart  a  sum  which,  at  six  per  cent,  would  produce  the  clear 
annuity,  it  being  as  much  income  as  could  be  safely  calculated 
upon  from  investments  which  are  to  be  made  from  time  to  time 
for  life.  In  Kendall  v.  RuBseU,  above  cited,  the  vice-chancellor,, 
speaking  of  the  appropriation  that  the  court  would  have  made  if 
the  navy  five  per  cent,  annuities  had  been  reduced  to  four  per 
oents  before  the  testator  died,  and  the  court  had  been  called  upon 
to  make  the  appropriation,  said  that  it  would  have  directed  the 
investment  of  a  sufficient  sum  in  three  per  cents  to  produce  the 
annuity. 

The  wisdom  of  thus  fixing  the  appropriation  by  a  rate  of  in- 
terest less  than  the  extreme  limit  allowed  by  law  is  illustrated  in 
this  very  case,  when  the  testimony  as  to  the  efforts  and  failure 
of  the  trustees  to  procure  suitable  loans  at  a  higher  rate  of  inter- 
est than  five  per  cent,  is  considered.  When  the  appropriatioD 
.was  aiade-4iie.iQonetary  condition  of  the  oosuntry  was  such  that  it 
plainly  foreshadowed  a  decline  in  the  rate»  of  interest,  and  it  is 
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<JHRcn?t  for  me  to  understand  how  the  execu trices,  if  acting  in 
good  faith  and  not  in  their  own  interest  as  residuary  legatees, 
could  have  thought  that  au  appropriation,  based  upon  interest 
at  the  higl>est  limit  allowed  by  law,  was  a  just  fulfillment  of  their 
trust.  The  appropriation  clearly  appears  to  me  to  have  been  in- 
aufficicnt. 

But  it  is  claimed  that  it  was  sanctioned  by  a  court  of  compe- 
tent jurisdiction,  and  that  therefore  the  annuitant  should  be  l)Ound 
by  it. 

I  find  nothing  in  the  case  to  show  that  the  orphans  court 
directed  the  amount  of  the  appropriation  or  passed  upon  the  suf- 
ficiency of  it.  After  it  had  l)een  made  by  the  executrices  in  pais, 
and  the  moneys  thus  appropriated  had  been  invested,  the  invest- 
ments were  reported  to  the  orphDiis  court  for  its  approval  in 
virtue  of  the  jurisdiction  conferred  by  the  -one  hundred  and  fif- 
teenth section  of  the  Orphans  Court  act.     Rev.  p.  777, 

But  if  the  orphans  court  had  passed  upon  and  fixed  the  amount 
of  the  appropriation-  (and  T  fail  to  perceive  that  it  had  juris- 
diction to  do  so),  its  action  was  not  binding  upon  the  annui- 
tant, because  he  was  not  a  party  to  the  proceedings.  The 
recitals  in  the  court's  order  approving  the  investments  disclose 
that  only  the  executrices,  who  Were  also  the  residuary  legat«^s, 
were  before  the  court,  and  the  annuitant  most  positively  testifies 
that  he  had  no  notice  or  knowledge  of  the  proceeding.  It  is, 
however,  insisted,  that  an  attorney  of  this  state  at  some  stage  of 
the  matter  appeared  for  him,  and  that  for  that  reason  he  was 
bound.  No  such  appearance  is  shown  by  the  record,  and  the 
annuitant,  under  oath  dnd  without  contradiction,  denies  that  the 
attorney  in  question  had  any  authority  to  appear  for  him.  Such 
uncontradicted  denial  of  authority  must  dispose  of  this  insist- 
ment;  for  notwithstanding  a  licensed  attorney  at  law  in  this 
state  do  actually  appear  of  record  for  a  party  to  a  suit,  his  want 
of  authority  to  so  appear  may  l)e  shown.  McKdway  v.  Jones^ 
^  Harr,  34,7;  Giford  v.  Thorn,  1  Stock.  7^2;  HeJis  v.  Cok,  3 
Zab.  116;  FHce  ads.  Ward,  1  Dutch.  2^5;  Deyv.  PHnting  Q>.,  U 
Stew.  Eq.  il9;  Mutual  Life  Ins.  Co.  v.  Pinner,  16  Stew.  Eq.  66. 
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III  the  next  place,  the  defendants  urge  that  if  the  amount  of 
the  appropriation  was  not  fixed  by  the  court  when  the  invest- 
ments were  approved  so  as  to  bind  the  annuitant,  it  was  so  fixed 
upon  the  accounting  of  the  acting  execu trices  when  the  sums  in- 
vested were  allowed  and  a  balance  was  struck  and  distributed  in 
accordance  with  the  terms  of  the  will. 

They  contend  that  by  means  of  the  published  notice  of  the 
settlement  of  the  account,  which  the  statute  required  the  exeeu- 
trices  to  give  {Rev.  p.  77 J^  §  10i\  the  defendant  had  at  least  con- 
structive notice  of  the  proceeding,  and  that  under  the  authority 
of  Exton  V.  Zule,  1  McCarL  501,  subsequently  recognized  in 
Sayre  v.  Sayre,  1  C.  E,  Gr.  605,  and  Search  v.  Search,  12  C,  E. 
Or.  187,  that  notice  was  sufficient  to  bind  him  by  the  distribu- 
tion subsequently  ordered. 

I  do  not  think  that  the  cases  cited  bear  out  the  conclusion  con- 
tended for.  Those  cases  recognize  the  binding  force  of  a  decree 
of  distribution,  upon  such  constructive  notice,  only  in  favor  of, 
and  as  protection  for,  an  administrator  in  case  of  the  distribution 
of  the  estate  of  an  intestate.  It  was  distinctly  held  that  it  does 
not  affect  the  right  of  an  omitted  distributee  to  his  remedy  against 
distributees  who  have  received  the  estate. 

But  the  distribution  in  the  case  before  me  is  not  of  the  estate 
of  an  intestate.  If  the  court  had  power  to  construe  the  will  and 
make  distribution  in  this  case,  it  must  have  acted  in  virtue  of  the 
one  hundred  and  fifty-first  section  of  the  Orphans  Court  act 
{Rev,  p.  785),  and  it  has  been  held  by  the  court  of  errors  and 
appeals  of  this  state,  in  Adavis  v.  Adams,  1  Dick.  Ch.  Rep.  298^ 
that  before  action  can  be  taken  under  that  section,  so  as  to  bind 
those  interested,  actual  notice  of  the  proceeding  must  be  given. 

In  this  case  the  annuitant  did  not  have  actual  notice,  and  as  to 
him  the  action  of  the  court,  so  far  as  it  affected  his  rights  under 
the  will,  was  coram  non  judice, 

1  am  now  brought  to  the  question,  whether  Nehemiah  is 
estopped  by  accepting  checks  which  purported  to  have  l>een 
drawn  fur  interest  from  investments  which  had  been  made  for 
him,  and  by  reciting  in  petition  to  the  orphans  court  that  $17,000 
Jiad  been  invested  for  him  under  his  father's  will,  and  by  subse- 
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quently  appearing  in  the  orphans  court  in  proceedings  touching: 
the  reinvestment  of  part  of  the  $17,000,  and  for  the  purpose  of 
compelliog  the  executrices  to  account,  without  questioning  th& 
sufficiency  of  the  appropriation.  I  am  satisfied  that  when  he 
did  these  acts  he  was  groping  in  the  dark,  not  alive  to  the  full 
knowledge  that  the  appropriation  was  in  fact  insufficient,  or  that 
he  might  compel  the  residuary  legatees  to  supplement  it,  or  aware 
of  the  processes  by  which  he  might  attain  that  end.  That  which, 
he  did  was  done  ignorantly  and  without  prejudice  to  others.  It 
appears  to  me  to  be  needless  to  cite  authorities  to  show  that,  under 
such  circumstances,  his  acts  do  not  estop  him  from  now  claiming 
his  rights  under  his  Other's  will. 

By  these  considerations  I  am  convinced,  not  only  that  the  ap- 
propriation by  the  executrices  was  not,  by  the  terms  of  the  will,, 
final,  if  it  can  be  said  to  have  been  justly  made,  but  also  that  it 
was  not  rightly  made  or  irrevocably  ratified  or  acquiesced  in. 

It  is  not  now  necessary  to  consider  the  question  raised  as  ta 
the  abatement  of  the  annuity  with  the  other  l^acies,  for  it  does-* 
not  appear  that  the  estate  is  insufficient  to  pay  the  l^acies  in  full 
in  the  manner  directed  by  the  testator.  If  there  should  hereafter 
be  a  question  as  to  abatement,  the  testator's  daughter  Isabella  and 
her  children  must  be  made  parties  to  the  suit,  for  Isabella  is  in- 
terested in  any  reduction  of  the  oot'piM  of  the  fund  to  be  appro- 
priated for  the  payment  of  the  annuity,  and  she  and  her  children 
are  interested  in  the  $15,000  of  which  she  is  entitled  to  the  in- 
come for  her  life.  Besides,  if  there  should  be  an  abatement,  sa 
that  the  appropriated  fund  will  not  pay  the  annuity,  the  ques- 
tion will  arise,  whether  the  annuity  shall  be  paid  out  of  the 
corpus  of  the  fund,  and  in  that  question  also  Isabella  will  be  in- 
terested. 

An  account  must  be  taken  of  the  condition  of  the  investments 
already  made  for  the  annuity,  and  of  the  extent  and  value  of  the 
testator's  real  estate  and  of  the  proceeds  of  sale  of  any  part  or 
parts  of  it  that  may  have  been  sold. 
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Helen  J.  Beeton  et  al. 


Reuben  Simpsoj^  and  Charles  H.  Wood,  executors  of  and 
trustees  under  the  will  of  Henry  C.  Vreeland,  deceased. 

A  testator  devised  and  bequeathed  the  residue  of  his  estate  to  his  execu- 
tors in  trust,  to  hold,  manage  and  apply  the  "  net  income  "  therefrom — that  is, 
the  "rents,  interest,  issues  and  profits  after  paying  taxes  and  expenses,"  to 
specified  purposes,  and  gave  them  power  to  sell  real  estate  and  directed  them 
to  invest  the  proceeds  of  such  sale,  and  afterwards,  by  codicil,  further  directed 
them  to  pay  the  encumbrances  upon  his  real  estate  out  of  the  "  whole  income" 
of  his  estate  before  the  application  of  the  "  net  income,"  as  they  were  orig- 
inally directed  in  the  will,  and  thereafter  to  make  such  application  of  the  net 
income.  The  executors  sold  the  real  estate  and  paid  the  encumbrances  out  of 
the  proceeds  of  such  sale.  They  then  invested  the  remainder  of  the  proceeds 
of  sale,  and  insisted  upon  accumulating  the  income  to  reimburse  the  estate  for 
the  proceeds  of  sale  expended  in  payment  of  the  encumbrances.  Upon  a  bill 
filed  to  compel  them  to  pay  the  net  income  to  the  eestuis  que  trusteni — Jff/rf, 
that  the  retention  and  accumulation  of  the  net  income  for  the  purpose  of  re- 
imbursing the  estate  is  proper ;  that  the  proceeds  of  the  sale  of  the  real  estate 
constituted  part  of  the  principal,  and  not  part  of  the  income  of  the  estate. 


On  bill  and  answer. 

Mr.  Charles  L.  Oarrick,  for  the  complainants. 

Mr,  James  8.  Ermn,  for  the  defendants. 

The  Chancellor. 

Henry  C.  Vreeland  died  in  September,  1887,  having  made  his 
will  in  January  of  that  year,  and  a  codicil  to  it  in  the  following 
August.  By  the  will,  after  making  provisions  unimportant  in 
this  inquiry,  he  devised  and  bequeathed'  all  the  residue  of  his 
estate  to  his  executors,  the  defendants  herein,  in  trust,  to  hold  and 
manage  it  and  invest  the  proceeds  of  sales  thereof  upon  bond 
and  mortgage  on  real  estate,  and  to  pay  the  net  income  of  one- 
third  of  it  to  his  sister  Helen  J.  Beeton  during  her  natural  life, 
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and  upon  her  decease,  leaving  a  child  or  children,  to  pay  and 
apply  the  whole  or  so  much  of  said  income  as  may  be  necessary 
for  the  support,  maintenance  and  education  of  such  child  or  chil- 
dren, until  he,  she  or  they  should  arrive  at  the  age  of  twenty-one 
years,  and  as  each  child  should  arrive  at  the  age  of  twenty-one 
years  to  transfer  to  him  or  her  an  equal  share  of  that  third  of 
his  residuary  estate,  according  to  the  number  of  that  sister's  chil- 
dren, together  with  any  accumulation  of  income  therefrom. 

A  similar  disposition  of  another  third  of  the  residuary  estate 
was  made  for  the  testator's  sister  Julia  A.  Smith  and  her  children, 
and  the  executors  were  directed  to  pay  and  apply  the  whole  or  so 
much  as  should  be  necessary  of  the  net  income  of  the  remaining 
third  to  the  support  and  maintenance  of  the  testator's  nephew 
Henry  Anton  Schroeter,  son  of  his  deceased  sister  Mary,  until 
he  should  arrive  at  the  age  of  twenty-one  years,  and  (adopting 
the  language  of  the  will) 

"  Upon  his  arriving  at  that  age,  or  in  case  of  his  death  before  that  period, 
then  his  children,  if  any,  shall  be  entitled  to  and  shall  receive  and  be  secured 
of  the  said  one-third  part  of  my  residuary  estate,  and  any  accumulation  of 
income  therefrom." 

Provision  was  then  made  that,  in  case  of  the  death  of  either 
Helen  J.  Beeton,  Julia  A,  Smith  or  Henry  Anton  Schroeter 
without  issue,  the  share  of  the  residuary  estate  which  should  be 
held  in  trust  for  the  benefit  of  the  person  or  persons  so  dying 
should  be  held  in  trust  for  the  survivor  or  survivors  "of  said 
parties  so  entitled  to  my  residuary  estate,  and  in  the  same  manner 
as  hereinbefore  provided  "  &c. 

Authority  was  given  to  the  executors  to  sell  real  estate,  "  if 
and  whenever  in  the  management  of  my  estate  it  is  deemed  ad- 
visable, in  their  discretion." 

By  the  codicil  the  testator  amended  the  provisions  of  his  will 
treating  of  the  trust  of  the  residue  of  his  estate  by  the  following 
direction : 

"  Before  any  application  of  said  pet  income  from  my  estate,  as  provided  in 
said  subdivisions,  is  made  to  the  parties  therein  mentioned,  my  said  executors 
and  trustees  shall  pay  from  the  whole  income  of  my  estate  any  mortgage  upon 
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4he  property  in  Third  street,  Jersey  City,  I  own,  or  any  legal  encumbrances  on 
any  part  of  my  estate  that  may  be  a  charge  thereon,  which  said  mortgage  and 
encumbrance  shall  be  paid  and  satisfied  and  canceled  of  record,  and  there- 
after the  net  income  arising  from  my  estate,  so  devised  by  the  third  clause  of 
my  said  will,  shall  be  applied  and  paid  in  the  manner  therein  provided  by  the 
«aid  second,  third,  fourth  and  fifth  subdivisions  of  said  third  clause  of  said 
irilL" 

The  bulk  of  the  testator^s  estate  consisted  of  real  property. 
The  property  in  Third  street,  Jersey  City,  mentioned  in  the 
<5odieiI,  was  subject  to  a  mortgage  of  $3,000,  and  the  other  prop- 
erties were  encumbered  by  municipal  liens  for  unpaid  taxes. 
The  executors,  in  pursuance  of  the  power  of  sale  conferred  upon 
Ihem,  have  sold  all  the  real  estate,  paying  all  the  encumbrances 
out  of  the  proceeds  of  sale,  and  have  invested  the  remainder  of 
Ihe  proceeds  of  sale  after  such  payments.  They  have  not  paid 
their  cesiuis  que  ti'xist  any  of  the  income  of  the  estate,  but  have 
insisted  upon  accumulating  it  until  they  can  add  to  the  principal 
of  the  residuary  estate  the  amount  they  have  expended  from  it  in 
paying  the  encumbrances.  The  complainants  are  the  testator's 
two  sisters,  Helen  J.  Beeton  and  Julia  A.  Smith,  and  their  chil- 
dren, who  are  infants,  represented  by  their  respective  mothers  as 
•their  next  friend,  and  Henry  A.  Schroeter,  an  infant,  by  his 
father  as  his  next  friend.  They  insist  that  by  the  testator's  direc- 
tion, the  encumbrances  should  be  paid  out  of  the  *'  whole  income  " 
of  his  estate,  he  meant  not  only  a  payment  out  of  the  pro- 
duce of  the  principal  of  the  estate,  but  also  a  payment  out  of 
that  which  the  executors  might  realize  by  the  exercise  of  their 
power  of  sale,  and  that  the  payment  already  made  by  the  execu- 
tors is  in  compliance  with  the  requirements  of  the  will  in  resj^ect 
•to  the  encumbrances,  so  that  the  net  income  from  the  moneys  in- 
vested may  now  be  paid  to  them.  The  object  of  the  suit  is  to 
compel  that  payment.  If  the  executors  accumulate  the  net  in- 
come for  a  little  more  than  two  years  they  will  be  able  to  replace 
the  moneys  expended  by  them  in  the  payment  of  the  encum- 
brances ;  hence,  it  is  apparent  that  the  successful  issue  of  this 
suit  will,  in  all  probability,  result  in  benefit  only  to  those  who 
3re  entitled  immediately  to  the  income  and  in  detriment  to  those 
who  shall  come  after  them.     This  condition  of  affairs  makes  it 
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obviously  improper  for  the  children  of  Mrs.  Beeton  and  Mrs- 
Smith  to  be  joined  as  complainants^  especially  as  each  of  them  is 
represented  by  his  or  her  mother,  having  antagonistic  interest,  as 
prochein  ami.  It  would  be  much  more  fitting  that  those  children 
should  be  made  defendants  with  the  executors.  It  may  also  be 
a  grave  question,  whether  the  interests  of  the  infant  complainant 
Henry  A.  Schroeter  would  not  be  better  subserved  by  allowing 
the  income  of  his  third  now  to  accumulate.  However,  no  objec-^ 
tion  has  been  made  to  the  bill  on  this  score,  and,  as  the  defence 
by  the  executors  presents  all  that  could  be  urged  in  behalf  of 
the  infants  if  they  were  defendants  represented  by  disinterested 
guardians,  the  court  need  not  stay  the  suit  to  ascertain  if  the  in- 
fants' real  interest  was  consulted  in  placing  them  in  their  pres- 
ent position. 

The  scheme  of  the  testator  was  to  establish  a  continuing  trust? 
for  the  benefit  of  his  living  sisters  and  their  children  and  the* 
child  of  his  dead  sister.  He  devoted  to  this  purpose  the  residue- 
of  his  estate  as  the  will  stood  before  the  execution  of  the  codicil.. 
That  residue  would  consist  of  the  remainder  of  his  personal! 
estate  after  the  payment  of  his  debts,  specific  and  pecuniary  lega- 
cies and  administration  expenses,  and  his  equity  or  interest  in  his- 
real  estate  above  the  encumbrances  upon  it.  Upon  the  sale  of 
the  real  estate  it  would  be  proper  for  the  executors  or  trustees  to» 
pay  the  encumbrances  out  of  the  proceeds  of  sale.  This  being 
the  situation  made  by  the  will,  he  proceeded  to  make  a  codicil. 
It  plainly  appears  upon  the  face  of  the  codicil  that  the  encum- 
brances upon  his  real  estate  had  been  the  subject  of  his  considera- 
tion, and  that  he  determined  that  they  should  be  paid.  His  first 
step  was  to  stop  the  payment  of  the  net  income  until  his  purpose 
was  accomplished.  "  Before  any  application  of  said  net  income,''" 
he  said,  "my  executors  *  *  *  shall  pay"  the  mortgage 
and  other  encumbrances.  Then  he  declared  the  source  from* 
which  the  payment  was  to  come :  "  From  the  whole  income  of  my 
estate;"  and,  afl;er  tJje  encumbrances  should  be  thus  paid  and 
canceled  of  record,  he  released  the  net  income  and  directed  that  it 
should  be  applied  in  the  manner  provided  in  the  will.  The  net 
income  was  thus  to  participate  in  the  payment.     It  was  to  be- 


Digitized  by  VjOOQ IC 


3DiCK.  Ch.]     FEBRUARY  term,  1891.  2i 

Beeton.v.  Simpson. 


^art  of  the  "whole  income"  out  of  which  the  encumbrances 
were  to  be  paid.  In  his  will  he  had  defined  the  meaning  of 
"^'net  income"  as  the  "rents,  interest,  issues  and  profits  after 
paying  taxes  and  expenses."  The  "  whole  income,"  in  contra- 
distinction to  this,  naturally  was  to  be  the  rents,  interest,  issues 
and  profits,  witliout  the  subsequent  qualifying  clause,  or,  in  other 
words,  that  which  is  commonly  called  gross  income. 

Besides^  the  testator's  direction,  in  the  will,  that  the  trustees 
-should  hold  the  trust  properties  and  invest  the  proceeds  of  sale 
of  them,  or  any  of  them,  upon  bond  and  mortgage,  plainly  in- 
dicates that  he  regarded  such  proceeds  as  part  of  the  principal 
of  the  residue  of  his  estate,  saci-ed  to  the  trust,  and  not  as  income. 

The  fact  that  the  executors  have  paid  the  encumbrances  out  of 
the  principal,  the  proceeds  of  the  sale  of  the  real  estate,  will  not 
avail  the  complainants  in  this  suit.  The  trustees  had  no  power 
by  an  act  of  theirs  to  defeat  the  purpose  of  the  testator.  He 
meant  that  the  principal  of  the  trust  fund  should  be  the  value 
of  his  estate  after  the  encumbrances  upon  it  should  be  paid,  and 
that  it  should  be  made  up  to  that  value  by  an  accumulation  of 
the  income  sufficient  to  pay  the  income,  and  the  executors  aiuld 
not  defeat  this  puqKxse,  even  if  they  designed  to  do  so,  by  paying 
the  encumbrances  from  the  principal.  The  course  pursued  by 
the  executors  in  using  a  portion  of  the  principal  in  primarily 
paying  the  encumbrances,  does  not  injure  the  cestuia  que  trust; 
for  while  it  temporarily  uses  principal  and  destroys  its  power  to 
•directly  produce  income,  that  very  use  indirectly  produces  income 
by  saving  interest  in  the  application  of  the  principal  used  to  the 
satisfaction  of  interest-bearing  encumbrances. 

The  complainants  are  not  entitled  to  the  relief  they  ask,  and 
iheir  bill  must  therefore  be  dismissed. 
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Samuel  J.  White 


Elwood  J.  Davis  et  al. 

1.  No  persons  are  parties  to  a  bill  in  chancery  except  those  against  whom 
Ji  500          process  is  prayed,  or  those  who  are  specifically  named  and  described  as  defend- 
ants in  the  bill. 

2.  If  a  person  be  properly  charged  in  the  IhU  as  exeoator,  devisee  or 
assignee,  or  in  any  other  capacity,  it  is  not  a  good  objection  that  he  is  not  so- 
styled  in  the  prayer  for  process  of  subpoena. 

3.  A  coort  of  equity  may  presume  fraud  and  declare  an  assignment,  purport- 
ing to  be  for  the  benefit  of  creditors,  fraudulent  from  the  character  and  con- 
dact  of  the  assignee  appointed  by  the  debtor. 

4.  But  an  assignment  for  the  benefit  of  creditors  is  usually  so  beneficent  in 
its  operation  that  it  should  clearly  appear  that  it  will  not  serve  a  good  pur- 
pose, but  will  merely  operate  to  hinder  and  delay  creditors,  before  it  should  be 
set  aside. 

5.  A  judgment  creditor  of  a  debtor  who  has  assigned  for  the  benefit  of  his- 
creditors,  although  he  may  not  have  presented  his  claim  to  the  assignee,  may 
apply  to  this  court  to  secure  the  due  execution  of  the  assignee's  trust. 

6.  Where  an  assignee  for  the  benefit  of  creditors  is  the  brother  of  the- 
assignor,  and  it  is  his  duty  to  attack  the  assignor  and  other  of  his  brothers, 
and,  as  well,  hia  nephews  and  nieces,  as  fraud-doers,  and  he  has  evinced  an  in- 
clination to  favor  the  assignor  to  the  detrinkent  of  the  creditors,  a  suit  making^ 
such  attack  may,  in  this  court,  be  maintained  by  a  creditor,  the  assignee  being: 
a  party  defendant. 

On  demurrers  to  bill. 

Mr.  R.  8.  dymeVj  for  the  complainant. 

Mr.  M.  P.  Grey,  for  the  demurrants. 

The  Chancellor. 

The  bill  allies  that  the  complainant  recovered  a  judgment 
against  the  defendant  Elwood  J.  Davis  on  the  18th  day  of 
November,  1889,  upon  which  execution  was  issued  and  returned 
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unsatisfied.  The  debt  for  which  the  judgment  was  recovered 
was  contracted  in  July,  1889.  At  that  time  the  debtor  was 
seized  of  four  tracts  of  land  which  are  situated  in  this  state,  and 
was  the  owner  of  a  livery-stable  equipment  at  Bristol,  in  the 
State  of  Pennsylvania,  and  also  of  considerable  personal  property 
in  this  state,  which  is  specified.  On  the  17th  of  September^ 
1889,  he  assigned  all  his  property  to  his  brother  Charles  Av 
Davis  for  the  benefit  of  his  creditors,  pursuant  to  the  directions 
of  the  act  entitled  "An  act  to  secure  to  creditors  an  equal  and 
just  division  of  the  estates  of  debtors  who  convey  to  assignees 
for  the  benefit  of  creditors''  {Rev.  p.  36\  and  its  several  supple^ 
ments.  Prior  to  such  assignment,  in  April,  1889,  with  intent 
to  defraud,  hinder  and  delay  his  creditors  in  the  collection  of 
their  debts,  he  mortgaged  a  portion  of  his  real  estate  to  one 
Francis  M.  Pierce,  who  afterwards  assigned  the  mortgage  to  th« 
children  of  the  debtor,  and,  in  September,  1889,  transferred  his 
livery-stable  equipment  at  Bristol  to  an  employe,  one  Elijah 
Crowley,  and,  later,  upon  the  very  day  of  the  assignment  for  the 
benefit  of  his  creditors,  by  instrument  antedated,  mortgaged 
other  -of  his  personal  property  to  his  brother  Joseph  Davis. 
Subsequent  to  the  assignment,  in  October,  1889,  the  assignee^ 
Charles  A.  Davis,  in  pursuance  of  a  fraudulent  agreement  and 
contrivance  with  the  debtor  and  others,  at  an  unfairly  conducted 
sale,  sold  to  one  Daniel  J.  Parker  and  two  persons  unknown, 
who  purchased  for  the  benefit  of  the  debtor,  all  the  debtor's  per*- 
sonal  property,  which  was  worth  J8,000,  for  the  price  of  $5,300. 
The  prayer  of  the  bill  is,  that  the  assignment  may  be  set  aside 
as  fraudnlent,  and  that  the  assignee,  Charles  A.  Davis,  may  be 
decreed  to  hold  the  proceeds  of  sale  of  the  personal  estate  already 
sold  by  him  in  trust  for  the  complainant,  and  such  other  creditors 
of  Elwood  J.  Davis  as  may  come  in  the  suit,  and  that  the  mort'- 
gages'  to  Joseph  Davis  and  Pierce,  respectively,  may  be  decreed 
to  be  fraudulent  and  void,  and  that  the  transfer  of  the  livery^- 
stable  equipment  to  Crowley  may  be  set  aside,  and  that  the  lands 
of  the  debtor  may  be  decreed  to  be  subject  to  the  complainant's 
judgment,  and  that  the  complainant  may  have  such  further 
other  relief  as  may  be  agreeable  to  equity.  ,  .  i 
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It  also  prays  for  process  of  subpoena  agaiust  Charles  A.  Davis 
without  styling  him  assignee,  <&c. 

The  defendants,  Elwood  J.  Davis,  Joseph  F.  Davis,  Charles 
A.  Davis  and  Elijah  Crowley,  separately  demur  to  the  bill  upon 
two  grounds— first,  because  Charles  A.  Davis  is  not  made  a 
defendant  in  his  capacity  as  assignee ;  and,  second,  for  want  of 
equity. 

The  theory  of  the  bill  is,  that  the  mortgages,  the  sale  to  Crow- 
ley, and  the  assignment  to  Charles  A.  Davis,  are  acts  in  further- 
ance of  the  debtor's  fraudulent  scheme  to  hinder  and  delay  his 
creditors. 

The  bona  fides  of  the  assignment  to  Charles  A.  Davis  is 
attacked  as  well  as  the  bona  fides  of  the  other  transfers.  Charles 
A.  Davis  is  distinctly  charged  in  the  bill  as  a  fraudulent  assignee, 
and  in  that  capacity  only  is  brought  into  the  suit.  The  bill  dis- 
tinctly designates  him  as  a  defendant  by  praying  that  he  may 
answer,  and  that  process  of  subpoena  may  issue  against  him  for 
that  purpose.  By  a  simple  inspection  of  the  bill  it  can  readily 
be  ascertained  in  what  interest  and  character  he  is  sued.  More 
than  this  is  not  required.  In  Fawkes  v.  PraM,  J  P.  Wms.  69^, 
it  was  said  by  Lord-Chancellor  Parker :  "  The  plaintiff  may 
complain  and  tell  stories  of  whom  he  pleases;  but  they  only  are 
defendants  against  whom  process  is  prayed;"  and  it  is  well 
settled  that  no  persons  are  parties  as  defendants  to  a  bill  in 
chancery  except  those  against  whom  process  is  prayed,  or  who 
are  specifically  named  and  described  as  defendants  in  the  bill. 
Sto^-y  Eq.  PL  §  U>'  1  D^n.  Ch.  Pr.  390;  Cooper  Eq.  PL  § 
16;  Elmendorfy.  Ddancey,  Hopk  (N.  Y.)  Ch.  666;  Verplanck 
v.  Mercantile  Ins.  Cb.^  ^  Paige  438,  44^  /  Bond  v.  Hendricks^ 
1  A.  K  Marsh.  694  ;  Lyle  v.  Bradford^  7  Monr.  113.  But  if 
a  person  is  specifically  named  as  a  defendant,  he  may  be  brought 
into  court  by  process  issued  against  him  generally.  "Ifis  by 
inspecting  the  bill,"  said  the  chancellor,  in  WaJJUm^s  Exr.  v.  Her- 
bert,  3  Or.  Ch,  73,  *'  that  the  defendant  ascertains  the  nature  of 
the  charge  against  him.  The  subpoena  only  gives  him  notice  that 
there  is  a  bill  filed  against  him,  and,  if  he  be  properly  charged 
in  the  bill,  as  executor  or  devisee,  or  in  any  other  capacity,  it  is 
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not  a  good  objectioo  that  the  subpoena  is  issued  against  him 
generally/' 

In  Evans  v.  Evans,  8  C.  E.  Gr.  71,  76,  Chancellor  Zabriskie 
said :  "  When  a  bill  in  its  body  sets  forth  fully  facts  which  give 
-the  complainant  the  rights  as  executor,  or  makes  the  defendant 
liable  as  such,  so  that  the  court,  upon  these  allegations,  can  give 
the  relief  required,  it  is  mere  form,  and  useless  form,  to  require 
that  either  party  should  be  so  styled  in  the  commencement  or 
•eoBclusion  of  the  bill.'* 

This  rule  has  further  recognition  in  this  court  in  Ransom  v. 
Oreer,  S  Stew.  Eq.  ^49,  and  in  Platd  v.  Plant,  17  Steuo.  Eq,  18, 
•and  is  founded  in  such  good  sense  that  it  must  dispose  of  the 
first  objection  to  the  bill  adversely  to  the  demurrants. 

The  second  ground  of  demurrer  is,  that  the  bill  fails  to  exhibit 
that  the  complainant  is  entitled  to  relief  in  equity.  It  is  argued 
that  his  design  is  to  set  aside  fraudulent  conveyances  of  his 
debtor's  property,  and  that,  although  he  has  established  his  status 
as  a  creditor  of  Elwood  J.  Davis,  by  judgment,  against  him,  he 
lias  not  acquired  a  lien  or  right  in  the  debtor's  property,  because, 
before  the  judgment  was  obtained  the  debtor  assigned  his  prop- 
erty for  the  benefit  of  his  creditors  to  Charles  A.  Davis,  and 
that  such  assignment  carried  to  the  assignee  all  property  which 
was  fraudulently  conveyed  away  by  the  debtor  before  the  assign- 
ment, and  also  that,  as  it  does  not  appear  that  the  complainant 
lias  presented  his  claim  to  the  assignee,  he  has  not  obtained  any 
right  to  the  property  through  the  assignee  as  a  cestui  que  trust. 

Id  the  first  place,  in  this  position,  the  fact  that  tlie  complain- 
ant attacks  the  assignment  itself  as  fraudulent  appears  to  l>e  lost 
«ight  of.  If  his  attack  upon  that  is  successful,  his  position  can- 
not be  questioned:  The  all^ation  that  it  is  fraudulent,  because 
the  debtor  first  fraudulently  mortgaged  and  sold  his  property 
and  then  made  the  assignment,  is,  in  itself,  without  force,  but  that 
allegation,  coupled  with  all^ations  that  the  conveyances  were 
made  to  children  and  brothers  of  the  debtor  and  that  the  assignee 
also  is  his  brother,  is  entitled  to  careful  consideration.  Such 
charges,  taken  together,  indicate  a  scheme,  tlie  purpose  of  which 
appears  to  have  been  to  first  make  fraudulent  conveyances  to 
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defeat  creditors  in  the  recovery  of  their  claims,  and*  t4ien  protect 
those  conveyances  from  attack  by  a  suhsequent  general  assign- 
ment ta  a  near  relative  who  would  be  likely  to  co-operate  with 
the  debtor  in  his  fraudulent  design,  by  failing  to  attack  the  ques- 
tionable conveyances  or  by  attacking  them  in  an  inefficient  and 
perfunctory  manner.  And  the  additional  chat^  that  the 
assignee  in  fact  has  joined  in  and  executed  a  corrupt  agreement 
to  dispose  of  property  which  passed  to  him  under  the  assign- 
ment for  the  debtor's  benefit,  strengthens  the  case  presented 
against  it.  Such  a  scheme  is  not,  perhaps,  as  specifically  and  dis- 
tinctly charged  in  the  bill  as  proper  pleading  requires,  but  the 
facts  are  so  put  that  it  is  so  apparent  that  the  pleader  intended 
to  charge  it,  that  the  allegations  are  not  misleading.  The 
demurrers  do  not  make  objection  to  the  bill  of  vagueness  or 
uncertainty,  and  therefore  I  treat  the  matter  charged  as  properly 
pleaded.  Dorshevmei*  v.  Rorhacky  10  C.  E,  Or.  616 ;  Jones  v. 
Fayerweaiher,  1  Dick.  Ch,  Rep.  ^62. 

In  Hays  v.  Doane,  S  Stock  <9^  Chancellor  Williamson  said  t 
^^  I'hat  a  court  of  equity  may  presume  fraud  and  declare  an 
assignment  purporting  to  be  for  the  benefit  of  creditors  fraudu- 
lent from  the  character  of  the  assignee  appointed  by  the  debtor.'^ 
In  Reed  v.  Emery,  8  Paige  4,17^  it  was  held  that  au  assignment 
by  a  debtor  to  an  assignee  who  is  known  to  be  insolvent,  is  prima 
fade  evidence  of  an  intent  to  defraud  the  creditors  of  the 
assignor.  In  Oram  v.  MUcheU,  1  Sandf.  {N.  Y.)  Ch.  mi,  an 
assignment  by  a  debtor  to  three  persons  who  were  connected 
with  him  by  marriage,  one  of  whom  was  blind  and  another 
illiterate  and  the  third  a  non-resident,  at  such  a  distance  from  his 
property  that  he  could  not  attend  to  the  duties  of  his  trust,  was^ 
set  aside  at  the  instance  of  one  who  had  recovered  a  judgment 
against  the  debtor  as  being  made  with  intent  to  defraud  creditors ;. 
and  in  Owrrie  v.  Hart,  2  Sandf .  {N.  Y.)  Ch.  353,  an  assignment 
by  a  failing  debtor  to  his  brother,  who  was  so  sick  that  he  could 
not  attend  to  the  dtities  of  the  assignment,  and  who  would 
thei%fore  be  apt  to  leave  the  assigned  property  in  possession  of 
ihe  debtor  for  a  long  time,  was  declared  to  be  fraudulent  aikl 
Void.     ■■"'■  ■:■'•      '  ?:.      -■  .      ■  .'  - 
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The  case  preseuted  by  the  bill  appears  to  me  to  be  quite  a& 
strong  as  the  cases  cited.  Here  is  a  man  put  in  a  position  where 
his  duty  calls  upon  him  to  attack  his  brothers,  his  nephews  and 
his  nieces  as  fraud-doers,  and  in  which  he  has  already  entered 
into,  and  executed  an  agreement  in  favor  of  his  assignor.  Not 
only  is  it  natural  that  his  bias  should  be  against  the  creditors  of 
his  brother,  but  his  action  has,  in  lact,  evinced  it  to  be  against 
them. 

But  I  do  not  mean  to  say  that  upon  the  case  stated  the  assign- 
ment should  be  set  aside.  An  assignment  for  the  benefit  of 
creditors,  when  justly  executed,  is  usually  beneficent  in  its  oper- 
ation, and  it  should  clearly  appear  that  it  will  not  serve  a  good 
purpose  and  merely  operate  to  hinder  and  delay  creditors,  as,  for 
instance,  where  the  debtor's  estate  is  abundantly  sufficient  to  pay 
all  creditors  if  subjected  to  their  claims  by  the  ordinary  legal 
processes,  before  it  should  set  it  aside.  Where  such  operation- 
is  not  apparent,  the  assignment  in  itself  cannot  be  said  to  hinder 
and  delay  within  the  meaning  of  the  law.  It  is  the  means  of 
distributing  the  property  among  the  creditors.  In  such  a  case,, 
however,  the  objection  that  it  is  designed  to  delay  creditors  may 
arise  from  the  character  of  the  assignee,  and  then  the  true  remedy 
is,  not  to  destroy  the  trust,  but  to  remove  the  trustee  aud  pro- 
ceed with  the  execution  of  the  trust  through  the  instrumentality 
of  a  newly-appointed  trustee.  When  au  assignment  for  the 
benefit  of  creditors  is  complete,  the  assignor  is  divested  of  hi& 
estate  in  the  property  assigned,  and  the  beneficial  interest  in  it 
becomes  the  property  of  the  creditor  eeduis  que  trust  The^ 
proper  courts  will  enforce  the  execution  of  the  trust,  and,  if 
necessary  to  its  due  execution,  this  court  will  remove  the  trustee- 
and  appoint  another  in  his  stead.  SouU  v.  Reeves,  2  Gr,  Ch. 
84, 131;  Alpaugh  v.  Roberson,  12  C.  E,  Gh\  96;  PiUsbury  v. 
Kingm,  6  Stew.  Eq.  287,  299;  ^aie  v.  Gh-oter,  8  Vr.  17 4,  176,- 
PemberUm  v.  Kkin,  16  Stew.  Eq.  98,  106  ;  Lee  v.  Cole,  17  Stew. 
Eq.  318,  320. 

It  is  true,  the  special  relief  prayed  by  the  complainant  doe& 
not  include  the  removal  of  the  assignee  and  the  appointment  of 
another  in  bis  steady  but  such  relief  is  so  clearly  agreeable  ta 
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Ihe  case  made  by  the  biH  that  it  may  properly  and  safely  be 
afforded  ander  the  prayer  for  general  relief.  Story  Eq,  PL  §  4^. 
At  this  point  the  question  arises,  whether  the  complainant  is 
in  position  to  attack  the  assignee  because  of  his  derelictions  and 
unfitness,  and  to  prosecute  the  suit  or  suits  just  refen*ed  to.  He 
•has  established  his  position  as  a  creditor  of  the  assignor  by 
judgment  duly  recovered  against  him.  It  is  true  that  he  has 
not  presented  his  claim  to  the  assignee  so  that  he  may  participate 
in  dividends  that  may  be  made  to  creditors  from  the  debtor's 
•estate.  But  is  it  necessary  that  he  should  do  so?  If  he  does 
•not  present  a  claina  he  will  be  barred  from  dividends,  but,  by 
the  plain  provisions  of  the  Assignment  act  {Rev.  §  W)^  he  will 
nevertheless  be  entitled  to  be  paid  from  the  surplus  of  the  estate, 
qf  any,  after  the  satisfaction  of  creditors  who  shall  present  their 
•claims.  This  right  clearly  makes  it  his  interest  to  see  that  the 
•estate  is  administered  with  wisdom,  honesty  and  economy,  in 
order  that  there  may  be  something  left  for  him.  Of  the  posi- 
tion of  such  creditors.  Chancellor  Williamson,  in  Hayes  v.  Doane, 
above  cited,  said:  "The  assignment  was  for  the  benefit  of  all 
the  creditors  of  the  debtor;  and  for  any  fraud  committed  in  the 
•execution  of  that  trust  any  one  or  more  of  the  creditors  may 
have  relief  by  applying  to  a  court  of  equity.  It  is  true  the 
•complainants  did  not  exhibit  their  claims  to  the  assignee  and 
•come  in  under  the  assignment;  but  not\^ithstanding  they  did 
■not,  yet  by  the  express  terms  of  the  eleventh  section  [now  twen- 
tieth section]  of  the-act,  they  ai»e  eiUitled-to  tlie  surpliis,  if  any, 
:aft«r  the  debts  exhibite<l  and  allowed  are  fully  satisfied.  This 
gives  them  a  greater  interest  in  seeing  to  it  that  all  the  debtor's 
pro|>erty  is  fully  and  honestly  appropriated  to  its  legitimate  pur- 
pose. But  independent  of  the  section  of  the  statute  referred  to, 
the  complainants,  as  judgment  and  execution  creditors  at  law, 
applying  for  aid  in  this  court  to  secure  the  property  of  their 
•debtor,  which  is  beyond  the  reach  of  legal  process,  have  the  right 
to  question  the  disposition  of  the  debtor's  property  by  himself; 
and  much  more  have  they  the  right  to  question  its  disposition  by 
those  who  have  the  legal  control  of  it  by  the  debtor's  appoint- 
ment for  the  benefit  of  his  creditors.'' 
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Upon  this  consideration  I  have  no  hesitation  in  saying  that^ 
if  the  assignee  shall  not  be  removed,  his  relations  to  the  assignor 
and  the  other  defendants  in  this  suit  are  such  tiiat  the  complainant 
should  be  allowed  to  prosecute  this  suit.  The  assignee  is  a  party,, 
and  is  therefore  before  the  court  to  take  and  administer  any  pro- 
ceeds of  the  litigation  that  may  be  comn>itted  to  him.  This  con- 
clusion leads  me  to  overrule  all  the  demurrers  except  that  which 
was  filed  by  Elijah  Crowley.  The  property  transferred  to  Crow- 
ley is  without  this  state,  and  it  is  not  pretended  that  the  com- 
plainant can  have  any  lien  upon  it.  He  cannot  have  it  under  the 
assignment,  because  he  denies  the  validity  of  that  instrument, 
and  it  is  obvious  that  he  cannot  have  it  through  a  judgment 
recovered  and  execution  issued  out  of  a  court  of  this  state.  The 
demurrer  of  Crowley  will  therefore  be  sustained. 


John  Wright  et  al. 

V. 

The  Wynockie  Iron  Company. 

1.  The  claims  of  laborers  for  services  to  a  corporation  which  has  beent 
declared  to  be  insolvent,  are  not  entitled  to  precedence  in  payment  over  liens 
acquired  by  judgment,  execution  and  levy  thereunder,  or  by  distress  for  rent, 
which  antedate  the  time  which  the  court  adjudges  to  be  the  time  of  the  cor- 
poration's insolvency. 

2.  Such  time  is  when  the  court  examines  into  the  existing  condition  of  the- 
corporation's  affiiirs.  The  court  will  not  undertake  to  investigate  the  financial 
ability  of  the  company  at  previous  periods. 


On  petition  by  laborers  for  payment  of  their  claims. 

Mr,  Ford  D.  Smithy  for  the  petitioners. 

Mr.  J,  H,  Neighbour,  for  D.  L.  Bryant. 

Mr.  B.  C.  Frost,  for  the  Northampton  County  National  Bank., 
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The  Chancellor. 

On  the  26th  of  August,  1890,  the  Wynockie  Iron  Company, 
«  corporation,  was  adjudged  to  be  insolvent  and  a  receiver  of  its 
assets  yms  appointed.  Prior  to  such  adjudication,  in  July  of  the 
same  year,  the  Northampton  County  National  Bank  recovered 
a  judgment,  in  the  supreme  court  of  this  state,  against  the  com- 
pany, and,  under  execution  issued  thereon,  levied  upon  all  the 
assets  of  the  corporation  except  its  book  accounts  and  about 
fieventy-five  tons  of  iron  ore,  and  on  the  13th  of  August,  in  the 
same  year,  D.  L.  Bryant,  as  landlord,  took  the  seventy-five  tons 
of  iron  ore,  with  other  property,  in  distress  for  unpaid  rent. 
With  the  assent  of  the  landlord  and  judgment  creditor  all  the 
property  of  the  company  has  been  sold  by  the  receiver,  under  an 
agreement  that  the  rights  of  the  landlord  and  judgment  creditor 
in  the  several  pieces  of  property  sold  shall  continue  in  the  pro- 
■ceeds  of  sale  of  those  pieces.  The  proceeds  of  the  sale  are 
insufiBcient  to  pay  the  judgment  and  the  rent,  and  the  only  other 
assets  of  the  company  are  some  book  accounts  of  insignificant 
value. 

The  petitioners  are  laborers.  They  present  claims  for  services 
which  were  rendered  to  the  insolvent  company  both  prior  and 
subsequent  to  the  recovery  of  the  judgment  and  the  distress  for 
rent,  and  insist  that  they  are  entitled  to  precedence  in  payment 
from  the  proceeds  of  the  before-mentioned  sale,  over  the  land- 
lord and  the  judgment  creditor.  They  contend  that  such  prece- 
dence is  secured  to  them  by  the  sixty-third  section  of  the 
Corporation  act,  as  it  was  amended  by  the  statute  of  March  31st, 
1887.  P.  L.  of  1887  p.  99.  The  amended  section  provides 
that  in  case  of  the  insolvency  of  any  corporation,  the  laborers 
then  and  theretofore  in  the  employ  thereof  shall  bave  a  lieu  upon 
the  assets  of  the  corporation  for  the  amount  due  to  them  respect- 
ively, which  shall  be  paid  prior  to  any  other  debt  or  debts  of  the 
company,  and  that  such  lien  shall  have  reference  to  and  comprise 
all  claims  for  such  labor  or  services  rendered  for  or  in  behalf  of 
the  corporation  before  the  date  which  the  court  adjudges  to  be 
the  time  when  the  insolvency,  which  gives  it  jurisdiction, 
occurred,  whether  such  laborers  were  in  the  actual  employ  of 
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such  corporation  at  that  time  or  not.  The  insistment  is,  that  the 
pnrpoee  of  the  amendment  was  to  provide  that  the  lien  of 
laborers  should  relate  back  to  and  have  precedence  over  all  other 
liens  as  of  the  time  when  their  services  were  rendered,  provided 
that  at  such  time  the  company  was  insolvent. 

As  the  section  originally  stood  (Rev.  p.  188),  it  provided  that 
in  case  of  the  insolvency  of  a  corporation,  the  laborers  in  tlie 
employ  thereof,  should  have  a  lieu  upon  its  assets  for  the  amount 
of  wages  due  to  them  respectively,  which  should  be  paid  prior 
to  any  other  debt  or  debts  of  the  company,  and,  in  the  case  of 
The  Delaware,  Lackawanna  and  Western  R,  R.  Co.  v.  The 
Oxford  Iron  Co.,  6  Stew.  JEq.  192,  that  original  section  was  con- 
strued in  this  court  to  mean,  among  other  things,  that  the  lien 
given  came  into  existence  as  of  the  3ate  which  the  court  adjudged 
to  be  the  time  when  the  insolvency,  which  gave  the  court  juris- 
diction, occurred ;  that  the  laborers  then  in  the  employment  of 
the  company  were  entitled  to  a  lien  upon  the  assets  for  the  whole 
amount  of  wages  due  to  them,  no  matter  how  long  before  the 
date  of  the  insolvency  the  wages  may  have  accrued,  and  that 
persons  holding  claims  for  wages,  who  were  not  in  the  employ 
•of  the  corporation  at  the  time  when  it  became  insolvent,  were 
not  within  the  purview  of  the  act,  and  therefore  had  no  lien 
upon  the  assets  thereof.  Now,  as  I  read  the  amendment,  its  only 
object  was  to  extend  the  lien  contemplated  by  the  original  enact- 
ment to  laborers  who  might  not  be  in  the  employ  of  the  com- 
pany at  the  time  of  the  insolvency.  Instead  of  giving  a  lien  to 
*^  laborers  in  the  employ  "  of  the  company,  as  the  original  act 
did,  it  gave  a  lien  to  "laborers  then  and  theretofore"  in  its 
employ.  The  further  declaration,  at  the  end  of  the  amended 
section,  that — 

**  The  lien  shall  have  reference  to  ana  comprise  all  claims  for  such  labor  or 
-services  rendered  for  or  in  behalf  of  such  corporation  before  the  date  which 
the  court  adjudges  to  be  the  time  when  the  insolvency  occurred,  which  gives 
it  jurisdiction,  whether  such  laborers  were  in  the  actual  employ  of  such  oor- 
'poration  at  that  time  or  not," 

simply  provides  that  the  lien  of  laborers  who  may  happen  to  be 
-out  of  the  employ  of  the  company  at  the  time  which  the  court 
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adjudges  to  be  the  time  of  the  happening  of  the  insolvency,  shall 
be  as  extensive  as  the  lien  of  laborers  then  in  the  employ  of  the 
company.  This  is  most  plainly  signified  by  the  concluding 
language :  "  Whether  in  the  actual  employ  of  such  corporation' 
at  that  time  or  not." 

I  fail  to  perceive  the  slightest  warrant  in  the  act  for  the  con- 
tention of  the  petitioners.  The  amendment  made  no  attempt  to- 
change  the  time  of  the  inception  of  the  lien  from  that  which  was 
fixed  by  the  original  enactment,  and  defined,  by  the  adjudication 
referred  to,  as  the  time  which  the  court  adjudges  to  be  the  time 
of  the  insolvency.  That  time,  by  well-established  practice  of 
this  court,  has  uniformly  been  held  to  be  the  time  when  the 
court  examines  into  the  existing  condition  of  the  company's 
affairs  and  finds  that  the  company  is  insolvent.  The  practice  is 
to  refuse  to  investigate  the  financial  ability  of  the  corporation  at 
previous  periods.  Bedford  v.  Newark  Machine  Co.,  1  C  E.  Gr. 
117 ;  Ddawarej  Lackawanna  and  Western  JB.  JB.  Co.  v.  Oxford' 
Iron  Co,y  mpra. 

It  is  also,  in  the  second  place,  urged,  that  by  force  of  the  pro- 
vision that  the  claims  of  laborers  are  to  be  paid  prior  to  any 
other  debt  or  debts  of  the  company,  the  petitioners  are  entitled 
to  payment  in  precedence  of  the  judgment  creditor  and  dis- 
training landlord.  The  statute  gives  to  laborers  a  lien  upon  the 
assets  of  an  insolvent  corporation  which  shall  come  to  the  hands 
of  a  receiver,  and  their  claims  are  to  be  paid  from  such  assets  in 
priority  to  other  creditors.  Those  assets  consist  of  the  property 
of  the  company,  subject  to  all  liens  existing  thereon,  at  the  time 
which  the  court  adjudges  to  be  the  time  of  the  corporation's 
insolvency.  The  priority  secured  to  laborers  is  priority  over  the 
debts  which  are  payable  out  of  the  corporation's  property  after 
the  liens  existing  upon  it  at  the  adjudication  of  insolvency  shall 
have  been  discharged.  It  was  not  intended  that  a  lien  fairly 
and  in  good  faith  obtained  by  a  vigilant  and  active  creditor 
before  the  adjudication  of  insolvency,  should  thereafter  become 
second  to  the  claims  of  laborers.  This  view  of  the  meaning  of 
the  statute  has  lately  been  recognized  by  Vice- Chancellor  Pitney 
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and  the  court  of  errors  and  appeals  in  tlie  case  of  Hinlde  v. 
Camden,  Safe  Deposit  and  Trust  Co,,  2  Dick.  Ch.  Rep,  338. 

Tlie  claims  of  the  petitioners  cannot  take  precedence  of  either 
the  distress  for  rent  or  the  judgment. 


Job  Male,  surviving  executor  of  the  will  of  James  Ander- 
son, deceased, 

V. 

Richard  8.  Williams  et  al. 

1.  a  t^tator  bequeathed  to  M.  J.  A.  $1,000  ^  to  be  put  out  at  interest  until 
her  child  or  children  *'  should  become  of  age,  adding :  *'  But  if  the  said  M.  J. 
A.  die  leaving  no  child  or  children,  then  the  above  legacy  that  was  to  have 
been  equally  divided  amongst  them  with  the  interest  thereon  to  be  paid  by 
my  executors  or  their  executors,  administrators  or  assigns,  unto  the  Trustees  of 
the  Orphans  Asylum  in  the  city  of  New  York,  for  the  use  and  benefit  of  said 
institution/'  He  also  devised  and  bequeathed  the  residue  of  his  estate.  M. 
J.  A.  was  eleven  years  old  when  the  will  was  made,  and  fourteen  years  of  age 
and  unmarried  at  the  testator's  death.  She  afterwards  married  and  had  six 
children,  two  of  whom  have  died.  Her  husband  is  dead.  Her  youngest  child 
has  become  of  age.  She  is  now  sixty-eight  years  of  age,  and  has  experienced 
the  physical  change  in  women  beyond  which  they  do  not  bear  children. — Hdd^ 
(a)  That  each  child  of  M.  J.  A.  at  birth  took  a  vested  interest  in  the  legacy 
subject  to  its  opening,  from  time  to  time,  to  let  in  brothers  and  sisters  subse* 
quently  bom.  (b)  That  the  interest  upon  the  legacy  will  follow  the  corpm^  as 
parcel  of  the  gift,  (c)  That  the  word  "  leaving  "  in  the  provision  for  the  con- 
tingency, upon  the  happening  of  which  the  legacy  is  to  go  over,  is  to  be  taken 
as  equivalent  in  meaning  to  the  words  ''  having  had,"  and  hence,  that  at  birth 
each  child  of  M.  J.  A.  took  an  indefeasible  interest,  which,  at  death  before 
payment,  would  pass  to  personal  representatives,  (d)  That  it  is  established 
that  M.  J.  A.  will  not  have  another  child,  and  hence,  that  there  is  no  reason 
why  the  legacy  shall  not  be  now  paid. 

2.  The  executors  of  the  will  put  out  at  interest  $1,000  according  to  the  tes- 
tator's direction,  and  one  of  them  collected  all  the  interest  and  applied  it  to 
hu  own  use. — Hddy  that  such  executor  will  be  charged  interest  upon  each 
11,000  of  interest  from  the  time  of  its  reception,  whether  it  be  had  from  inter- 
est npon  principal  or  from  interest  upon  previously  capitalized  or  accumulated 
interest 
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On  bill,  answers,  replications  and  proofs. 

Mr,  CVaig  A,  Marsh,  for  the  complainant. 

Mr,  M,  Runyorij  for  the  defendant  Sarah  Stout. 

Mr,  Washington  B,  WiUiamSy  for  Mary  J.  Williams  and 
others. 

The  Chancellor. 

James  Anderson  died  in  November,  1837.  leaving  a  will 
which  bears  date  on  the  17th  of  April,  1834/]  The  will  was 
duly  proved,  before  the  surrogate  of  Monmoutn  county,  in  De- 
cember, 1837,  and  the  executors  named  in  it,  the  complainant 
and  William  Glaze,  assumed  its  execution. 

It  contained,  among  other  provisions,  the  following : 

"  I  also  give  and  bequeath  unto  the  child  or  children  of  Mary  J.  Anderson, 
that  she  may  have  in  marriage,  she  being  a  daughter  of  the  late  James  Ander- 
son, Jun.,  the  granddaughter  of  my  late  brother,  Peter  Anderson,  the  sum  of 
one  thousand  dollars  to  be  put  out  at  interest  until  her  child  or  children  come 
of  age.  But  if  the  said  Mary  J.  Anderson  die  and  leaving  no  child  or  chil- 
dren, then  the  above  legacy  that  was  to  have  been  equally  divided  amongst 
them  with  the  interest  thereon  to  be  paid  by  my  executors  or  their  executors, 
administrators  or  assigns,  unto  the  Trustees  of  the  Orphans  Asylum  in*  the 
city  of  New  York,  for  the  use  and  benefit  of  said  institution."    *    *    * 

"I  also  give  and  bequeath  and  devise  unto  my  adopte<l  daughter,  Sarah 
Glaze,  all  and  singular  that  may  remain  of  my  real  and  personal  estate  after 
the  payment  of  all  just  debts,  legacies  and  funeral  expenses." 

Mary  J.  Anderson  was  born  on  the  15th  of  May,  1823.  On 
the  21st  of  December,  1847,  she  married  George  N.  Williams, 
who  died  on  the  4th  of  June,  1867.  She  has  never  married 
again.  By  her  husband  she  had  six  children,  the  youngest  of 
whom,  at  the  commencement  of  this  suit,  was  more  than  twenty- 
one  years  old.  Four  of  these  children  are  yet  living,  and,  with 
their  mother,  are  parties  defendant  in  this  suit.  Two  of  the 
children  are  dead,  and  their  personal  representatives  have  been 
made  defendants  in  their  stoad.     Sarah  Glaze  is  the  widow  of 
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one  Stout  and  a  party  to  the  suit.  "  The  Trustees  of  the  Or- 
phans Asylum  in  the  city  of  New  York"  is  also  a  party 
defendant. 

It  is  proved  that  about  twenty  years  ago  Mrs.  Williams 
experienced  the  physical  change  of  life  beyond  which  women  do 
■not  bear  children. 

In  September,  1839,  the  executors  of  James  Anderson's  will, 
Male  and  Glaze,  invested  |1,000  to  answer  the  legacy  to  the 
<;hildren  of  Mary  Anderson,  and  they  and  the  survivor  of  them 
kept  that  sum  constantly  invested  at  the  highest  legal' rate  of 
interest  until  shortly  before  the  filing  of  the  complainant's  bill. 
The  executor  Glaze  died  in  1845.  Male  always  collected  the 
interest  from  the  investment  and  used  it,  with  his  own  moneys, 
for  his  individual  purposes.  It  has  not  been  directly  shown 
that  such  use  was  productive  of  profit  to  him,  nor,  indeed,  pre- 
■cisely  what  the  use  was. 

Since  the  youngest  child  of  Mrs.  Williams  has  become  of  age, 
he  has  demanded  payment  of  a  portion  of  the  legacy  and  accu- 
mulated interest.  His  demand  suggests  a  number  of  questions, 
concerning  which  the  complainant  now  seeks  the  court's  direction. 

First,  whether  the  children's  right  to  the  legacy  is  not  con- 
tingent upon  their  survival  of  their  mother;  then,  whether  a 
child  of  Mrs.  Williams,  hereafter  to  be  born  in  marriage,  will 
not  take  a  share  in  the  legacy ;  whether,  regard  being  had  to  the 
age  and  physical  condition  of  Mrs.  Williams,  the  court  will 
assume  that  she  will  not  hereafter  give  birth  to  a  child ;  whether 
the  representatives  of  deceased  children  should  share  in  the 
l^acy ;  whether  the  interest,  upon  the  amount  of  the  legacy,  is 
to  be  paid  to  the  same  persons  as  the  principal,  or  whether  it  is 
to  go  into  the  residue  of  Mr.  Anderson's  estate  and  be  paid  to 
the  residuary  legatee,  and  in  what  manner  the  complainant  is  to 
be  charged  with  respect  to  the  interest  he  has  received. 

Where  the  duty  of  a  trustee  is  involved  in  doubt,  it  is  his 
rigITt  to  ask  and  receive  the  aid  and  direction  of  a  court  of  equity, 
to  the  extent  that  his  present  necessities  may  require.  Traphor- 
sen  v.  Levy,  18  Stew.  Eq,  44^. 
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The  present  demand  upon  the  complainant  requires  him  to- 
consider  and  determine  the  questions  suggested,  and  entitles  him, 
at  this  time,  to  the  assistance  of  this  court. 

Then,  first,  what  interest,  if  any,  do  the  children  of  Mary  J. 
Anderson  take  in  the  principal  of  the  legacy  ? 

When  the  will  was  made  Mary  Anderson  was  an  unmarried 
girl  eleven  years  old,  and  when  the  testator  died  she  was  still 
unmarried.  The  class  of  takers  contemplated  by  the  will,  her 
children,  then,  were  persons  to  come  into  existence  after  the  tes- 
tator's death. 

It  is  a  settled  rule  of  construction,  that  where  there  is  an* 
immediate  gift  to  children,  it  will  mean  the  children  in  existence* 
at  the  testator's  death,  provided  there  be  such  children  in  exist- 
ence ;  but  if  there  be  no  child  or  children,  then  in  esse,  the  giftr 
will  embrace  all  the  children  who  may  subsequently  come  into- 
being,  by  way  of  executory  gift.  S  Wms.  Ex,  109^ ;  2  Jarm. 
Wills  (JB.  &  T.  ed.)  721 ;  Theob.  WiUs  ^U-  And  where  the  gift? 
to  children,  as  a  class,  is  not  immediate,  the  children  in  existence^ 
at  the  testator's  death,  if  any,  will  take  a  vested  inter^t,  subject 
to  open  and  let  in  children  born  before  the  period  of  distribu- 
tion.     Ward  V.  Tomkins,  3  Stew.  Eq.  S. 

Here  the  gift  was  immediate,  but  it  was  to  a  class  that  was 
not  in  existence  at  the  testator's  death.  Its  payment,  inferen- 
tially,  from  the  character  of  the  class  of  takers  and  the  direction 
to  invest,  was  deferred  till  all  of  the  class  should  be  ascertained 
and  arrive  at  the  age  of  twenty-one  years. 

The  postponement  of  the  payment  or  distribution,  however, 
did  not  prevent  the  vesting  of  the  l^acy.  Oifford  v.  Thorn,  1 
Stock  702;  aaytcm  v.  S(mer's  Exr.,  12  C.  K  Or.  230;  HotoeU 
v.  Gh^em,  2  Vr.  570;  House  v.  Ewm,  10  Stew.  Eq.  368;  Acken 
v.  Osborny  18  Stew.  Eq.  377;  Neilson  v.  Bishop,  18  Stew.  Eq. 
473.  Each  member  of  the  class  at  birth,  after  the  testator's 
death,  took  a  vested  interest  subject  to  opening,  from  time  to 
time,  to  let  in  members  of  the  class  who  should  be  subsequently 
born. 

The  next  question  is,  whether  the  same  persons  take  the  inter^ 
est  upon  the  legacy. 
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As  the  principal  has  been  at  interest  more  than  fifty  years,  and 
"interest  upon  interest  is  claimed,  it  is  obvious  that  this  question 
is  of  considerable  pecuniary  importance.  The  residuary  legatee 
claims  the  interest  under  the  well-settled  general  rule  of  con- 
struction, that  where  a  legacy  is  given  to  one  who  is  not  a  child 
of  the  testator  and  to  whom  the  testator  does  not  stand  in  loco 
parentis,  payable  at  a  particular  time  fixed  by  the  testator,  the 
legatee  will  not  be  entitled  to  interest  on  the  legacy,  whether  the 
l^acy  be  vested  or  not,  except  from  the  time  designated  for  pay- 
ment. Weatherly  v.  Kier,  11  Stew.  Eq,  87;  Davis  v.  Davis,  1^ 
Slew.  Eq.  IS;  2  Wms.  Ex.  14£9. 

It  is  observed,  however,  that  in  the  will  under  consideration, 
instead  of  allowing  the  legacy  to  remain  with  the  residuary 
•estate  until  it  is  payable,  the  testator  has  deliberately  severed  it 
from  the  residue  and  made  special  provision  for  its  preservation 
4ind  improvement.  He  has  given  it  to  a  class,  the  children  of 
Mary  Anderson,  and  directed  his  executors,  none  of  the  takers 
being  then  in  existence,  to  profitably  invest  it — "  put  it  out  at 
interest" — until  the  takers  shall  come  into  existence  and  reach  a 
•certain  age,  the  time  of  payment.  In  such  a  case  the  investment 
is  deemed  to  be  for  the  benefit  of  the  legatee,  and  the  interest 
will  follow  the  l^acy.  In  Dundas  v.  Wolfe  Murray,  1  Hemm, 
A  M.  4^6;  S.  a,  S2  L.  J.  (N.  S.)  161,  a  testatrix  dii-ected  the 
trustees  of  certain  funds  over  which  he  had  a  power  of  appoint- 
ment, from  and  immediately  after  her  death,  to  stand  possessed 
thereof  upon  trust  to  raise  thereout  £5,000,  and  to  pay  the  same 
"to  the  five  children  of  her  deceased  sister  in  equal  shares,  the 
shares  of  sons  to  be  paid  at  twenty-one,  and  the  shares  of 
daughters  at  twenty-one  or  marriage,  and  to  apply  the  income 
arising  from  the  residue  of  the  trust  funds,  as  the  will  mentioned ; 
«nd  Vice-Chancellor  Wood  held  that  the  legacy  was  vested,  and 
that,  as  it  was  severed  from  the  remainder  of  the  trust  funds, 
the  I^tees  were  entitled  to  the  interest  upon  it.  This  case  is 
•dted,  upon  this  very  point,  with  approval  by  text-writers  {Theob. 
WtOs  {M  ed.)  Ul;  fS  Wms.  Ex.  1U9),  and  commends  itself  to 
me  as  a  safe  precedent 
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But  further  light,  upon  the  testator's  intention  with  reference 
to  this  interest,  is  found  in  the  provision  for  the  contingency  that 
may  be  occasioned  by  the  failure  of  primary  takers  of  the  legacy. 
That  provision  is,  "  if  the  said  Mary  J.  Anderson  die  and  leav- 
ing no  child  or  children,  then  the  above  legacy  that  was  to  have 
been  equally  divided  amongst  them  with  the  interest  tl^reon  ta 
be  paid ''  over.  It  is  observed  that  the  meaning  of  the  language 
"then  the  above  legacy  that  was  to  have  been  equally  divided 
amongst  them  with  the  interest  thereon  to  be  paid  "  <&c.,  is^ 
ambiguous,  in  view  of  the  fact  that  its  punctuation  would  seem 
to  indicate  that  the  words  "  with  interest  thereon  "  are  not  to  be 
regarded  as  parenthetical  and  descriptive  of  something  to  be 
added  to  the  thing  spoken  of,  but  as  descriptive  of  part  of  that 
very  thing  itself.  If  they  are  part  of  the  description  of  the 
thing,  then  the  testator  clearly  expresses  his  intention  that  the 
interest  is  to  go  to  the  primary  legatees.  But  aside  from  this- 
suggestion,  the  mere  absence  of  express  direction  for  the  disposi- 
tion of  the  interest,  in  case  there  should  be  children  of  Mary 
Anderson,  and  the  subsequent  provision  that,  in  the  event  of 
failure  of  primary  takers,  the  interest  shall  go  over  with  the 
legacy,  indicates  that  the  testator  did  not  think  that  the  interest 
would  go  to  the  residuary  l^atee  before  the  happening  of  tlie 
contingency.  And  his  direction  with  reference  to  it  upon  tlie 
happening  of  the  contingency,  shows  that  he  did  not  suppose 
that  it  would  go  to  the  residuary  legatee  as  paid,  and  it  is 
improbable  that  he  contemplated  that  the  interest  should  accu- 
mulate till  the  primary  takers  should  be  entitled  to  payment  of 
the  principal,  and  that  then  it  should  be  paid  to  bis  residuary 
legatee.  The  bare  statement  of  this  latter  proposition  empha- 
sizes the  justness  of  the  rule  which  I  have  determined  to  apply 
in  the  solution  of  this  question — that  where  a  fund  is  directed 
to  be  at  once  set  apart  from  the  rest  of  the  testator's  estate,  for  a 
gift  payable  in  the  future,  its  interest  will  follow  the  corpus  a* 
parcel  of  the  gift. 

The  next  question  is,  whether  the  interest  of  the  children  will 
be  lost  in  case  they  all  predecease  their  mother. 
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In  absence  of  any  expression  upon  this  subject  in  the  will, 
the  children  once  taking  vested  interests  will  not  subsequently 
lose  them  by  death  before  their  mother.  When  the  period  of 
distribution  arrives  their  personal  representatives  will  be  entitled 
to  payment  in  their  stead.  But  the  will  provides  for  a  contin- 
gency, upon  the  happening  of  which  the  fund  is  to  go  in  another 
direction.  The  provision  is :  "  But  if  Mary  J.  Anderson  die 
and  leaving  no  child  or  children,  then"  the  legacy  shall  go  to 
an  orphans  asylum.  Now,  it  is  to  be  remembered  that  the  will 
previously  gave  the  legacy  immediately  to  the  children  of  Mary 
Anderson,  inferentially  postponing  the  payment  till  they  should 
all  be  of  age.  It  is  plainly  apparent,  in  view  of  this  previous 
disposition,  that  if  the  testator's  words  concerning  the  contin- 
genc)',  be  taken  according  to  their  ordinary  and  primary  import, 
his  expressions  of  intention,  with  reference  to  the  legacy  in  ques- 
tion, are  inconsistent.  He  would  seemingly  give  immediately, 
pay  with  interest  when  the  takers  arrive  at  a  certain  age,  but 
withdraw  if  one  of  them,  at  least,  should  not  survive  Mary 
Anderson,  although,  upon  the  happening  of  that  evenjt,  the  time 
for  payment  may  be  long  past.  The  testator  could  not  have 
intended  this  inconsistency.  In  cases  of  this  kind,  in  order  to 
maintain  prior  vested  interests,  courts  have  disregarded  the  literal 
meaning  of  words  and  have  so  construed  the  language  of  the 
will  as  to  render  the  provisions  of  that  instrument  harmonious, 
justifying  their  action  by  the  assumption  that  the  particular 
terms  were  introduced  by  the  testator's  mistake,  or  ignorance  of 
the  force  of  words. 

"  If  personal  estate,"  said  Mr.  Hawkins  {Hawk  Wills  216\ 
"  be  given  to  the  children  of  A,  the  shares  to  vest  in  them  on 
attaining  a  given  age  or  marriage,  without  reference  to  their  sur- 
viving the  parent,  but  there  is  a  gift  over  on  the  death  of  A 
without  'leaving'  a  «hild  or  children,  the  word  *  leaving'  will 
be  construed  'having'  or  'having  had'  in  order  not  to  defeat 
the  prior  vested  interest." 

In  Theobald  on  Wills  BS2y  it  is  said,  that  the  word  "  leaving," 
under  such  circumstances,  will  be  taken  as  equivalent  in  mean- 
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ing  to  the  words  "  without  having  had  children  who  take  vested 
interest." 

The  authorities  sustaining  these  views  are  quite  uniform. 
Maitland  v.  Chalie,  6  Mad.  243  ;  Marshal  v.  Hill,  Q  Man.  & 
Sel.  608;  Ex  paiie  Hooper,  1  Drew.  26 i,,  21  L.  J.  Ch.  J!fi2 ; 
Kennedy  v.  Sedguncky  3  Kay  &  J.  5Ifi  ;  Re  Thompson's  Trusty 
22  L.  J.  Ch.  27Sy  6  DeG.  &  S.  667,  5  DeG.,  M.  &  G.  280; 
White  v.  Hilly  4,  Eq.  Cas.  Abr.  265 ;  Casamajor  v.  Strodey  8 
Jur.  U;  In  re  Brown's  Trusty  L.  R.  {16  Eq.)  239;  Trehame  v. 
Laytony  L.  R.  (10  Q.  B.)  459  ;  White  v.  Hight,  12  Ch.  D.  751 ; 
Duhpis  v.  Rayy  36  N.  Y.  162;  Jarm.  Wills  {R.  &  T.  ed.)  683. 

I  am  fully  satisfied  that  in  the  bequest  before  me  the  testator 
intended  to  use  the  word  "  leaving "  in  the  sense  of  the  words 
''  having  had/'  so  that,  according  to  his  meaning,  the  contingency 
contemplated  was  the  death  of  Mary  Anderson  without  having 
had  a  child  or  children. 

I  am  thus  brought  to  the  conclusion  that  each  of  the  children 
of  Mary  Anderson,  now  Mrs,  Williams,  at  his  or  her  birth  took 
an  indefeasible  interest  in  the  legacy  in  question,  and  also  in  the 
accumulations  of  interest  upon  it,  subject  only  to  open  and  let  in 
afterbom  brothers  and  sisters  to  a  share.  It  is  clear  that  the 
representatives  of  deceased  children  take  the  shares  of  their 
respective  testators  or  intestates.  None  of  the  beneficiaries  are 
to  be  paid  until  all,  if  living,  would  have  reached  the  age  of 
twenty-one  years. 

All  Mrs.  Williams's  children  have  reached  the  age  of  twenty- 
one  years,  and  her  physical  condition,  which  might  have  been 
presumed  from  her  age  alone,  precludes  the  possibility  of  her 
having  another  child.  In  the  Matter  of  Brown's  Trusty  L,  R. 
{16  Eq.)  239y  Vice-Chancel  lor  Malins  acted  upon  such  a  pre- 
sumption where  a  woman  was  sixty-seven  years  old. 

Under  such  circumstances  no  reason  appears  why  the  legacy, 
with  its  interest,  should  not  now  be  paid. 

It  remains  only  to  determine  upon  what  principle  the  com- 
plainant must  account  for  and  pay  interest  upon  the  l^aoy. 

Immediately  after  the  investment  of  the  legacy  the  annual 
interest  was  so  small  a  sum  that  it  was  hardly  possible  forliim 
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-to  securely  invest  it.  This  fact,  together  with  the  circumstance 
that  ihe  will  did  not  expressly  direct  the  investment  of  accumu- 
lated interest,  led  him  to  use  the  money  with  his  own,  and,  the 
habit  of  such  use  being  formed,  he  heedlessly  continued  it,  with- 
out perhaps  realizing  the  growing  proportions  of  the  interest 
land  fully  ascertaining  and  appreciating  his  duty  with  reference 
to  it.  It  cannot  be  questioned  that  when  $1,000  in  interest  had 
accumulated  it  could  have  been  profitably  and  safely  invested, 
4ind  that  then  there  was  an  end  of  excuse  for  not  investing  it. 
And  that  as  each  succeeding  $1,000  was  reached,  a  like  invest- 
tment  could  have  been  made.  It  appears  just  that  the  complain- 
ant should  be  charged  interest  upon  each  $1,000  from  the  time 
of  its  reception,  whether  it  was  had  from  interest  upon  principal 
or  fVom  interest  upon  previously  capitalized  or  accumulated 
interest.  The  case  of  RapaJje  v.  Hall,  1  Sandf.  {N.  Y.)  Ch,  399, 
18  a  precedent  in  point,  which  I  shall  follow. 

At  the  commencement  of  this  suit  the  complainant  paid  the 
amount  of  the  l^acy  and  the  interest  thereon,  with  interest  upon 
-each  installment  of  interest  received,  from  the  date  of  reception, 
into  court.  This  payment  will  fall  short  of  the  amount  with 
which  he  must  be  chained.  The  account  will  be  carried  to  the 
^ate  of  such  payment  into  court,  and  upon  the  excess  of  the 
•charges  against  the  complainant,  over  the  amount  paid  into 
ooart,  he  will  pay  simple  interest.  Upon  the  sum  paid  into 
oourt  he  will  not  be  charged  interest. 

I  perceive  no  sufficient  reason  -why  the  <x)mplalnant  shall  not 
be  allowed  commissions  as  trustee. 
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EanoQse  v.  Slockbower. 

Alexander  Kanouse 

Maria  Slockbower. 

1.  The  title  to  the  soil  under  the  waters  of  lakes  and  ponds  in  this  state 
passed  to  the  proprietors,  and  not  to  the  state,  and  is,  therefore,  subject  to  the 
same  legal  regulations  that  govern  the  acquisition,  enjoyment  and  transmission 
of  other  real  property. 

2.  The  maxim,  **Falaa  demonttrcUio  turn  fkoeet/*  is  without  pertinency  or 
ntUity,  except  in  cases  where  two  or  more  descriptions  of  the  same  thing  are 
given  in  a  grant  or  devise  which  are  contradictory  or  inconsistent 

3.  Whenever  the  testator^s  intention  to  give  the  whole,  as  an  entirety,  clearly 
appears  from  the  language  of  the  wHl,  additional  words  of  description  which 
prove  to  be  only  partially  true  will  be  rejected  as  a  misdescription ;  but  it  is 
not  true  that  words  of  general  description  will  always  prevail  over  an  enumera- 
tion of  particulars,  for,  in  cases  where  there  is  an  enumeration  of  particulars 
which,  on  their  face,  purport  to  be  designed  as  qualifications  or  restrictions  of 
a  preceding  general  description,  there  the  general  description  must  yield  to 
the  particular  description. 

4.  A  grant  of  land  bounded  upon  or  along  a  river,  above  tide-water,  carries 
the  title  of  the  grantee  to  the  centre  of  the  stream,  if  the  title  of  the  grantor 
extends  that  far,  unless  the  terms  of  the  grant  show  that  it  was  the  intention 
of  the  parties  that  the  grantee's  title  should  not  extend  to  that  point 

5.  But  this  rule  does  not  apply  to  grants  of  land  abutting  upon  fresh-water 
lakes  and  ponds ;  in  such  cases  the  grant  extends  only  to  low-water  mark. 


On  final  hearing  on  bill,  answer  and  proofs  taken  orally. 

Mr.  James  H.  Neighbour  and  Mr,  Theodore  Rwayon,  for  the 
complainant. 

Mr,  John  L,  Oonover  and  Mr,  Alfred  Mills,  for  the  defendant. 

Van  Fleet,  V.  C. 

This  is  a  partition  suit.  The  complainant,  by  his  bill,  asserts 
a  title  to  a  little  over  two-thirds  of  the  land  he  asks  to  have 
divided.     His  exact  fractional  interest,  as  he  states  it,  is  eighty- 
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one  one  hundred  and  twentieths,  and  he  says  that  other  persons 
hold  the  other  thirty-nine  one  hundred  and  twentieths.  The 
defendant,  Maria  Slockbower,  according  to  the  complainant's 
statement  of  the  title,  is  entitled  to  ten  one  hundred  and  twen- 
tieths, or  one-twelfth.  She,  however,  asserts  a  title  to  all  the 
land.  She  claims  to  own  the  whole  in  severalty.  Temperance 
Nolen  is  the  common  source  of  title ;  both  parties  attempt  to 
trace  the  title  they  respectively  set  up  to  her.  The  land  in  ques- 
tion constitutes  a  part  of  what  was  Temperance  Nolen's  home- 
stead farm.  Eighty-three  acres,  in  JeflFerson  township,  Morris 
county,  were  set  off  to  her  in  1807,  on  the  partition  of  her 
fisither's  land,  and  the  land  in  question  Ls  a  part  of  this  tract. 
Temperance  Nolen  died  testate  in  January,  1864.  Her  will 
bears  date  June  12th,  1861.  The  land  in  controversy  is  covered 
by  the  water  of  Lake  Hopatcong,  and  was,  prior  to  the  date  of 
the  will,  when  the  water  of  the  lake  was  in  its  ordinary  state 
and  condition.  The  first  gift  made  by  the  will  is  to  the  testa- 
trix^s  son  Abraham.  The  words  of  this  gift,  so  far  as  they  are 
material  to  the  questions  to  be  hereafter  discussed,  are  the  fol- 
lowing : 

"  I  give  and  bequeath  to  my  son  Abraham  the  nse  and  income  of  the  south- 
easterly  part  of  my  homestead  farm,  as  hereafter  described,  that  is  to  say : 
beginning  at  the  sixth  comer  of  my  homestead  farm,  thence  running"  <&c 

The  words,  "  beginning  at  the  sixth  corner  of  my  homestead 
farm,"  refer  undoubtedly  to  the  sixth  corner  of  the  eighty-three 
acre  tract  as  established  by  the  survey  by  which  that  tract  was 
allotted  to  the  testatrix.  A  plotting  of  the  two  tracts,  which  is 
in  evidence,  shows  conclusively  that  that  is  the  sense  in  which 
they  were  used.  The  land  devised  to  Abraham  is  described  by 
course  and  distance  and  metes  and  bounds,  and  the  only  allusioD 
made  to  the  lake  in  the  description  is  found  in  the  eleventh  line,, 
which  reads  as  follows:  "north,  twenty-four  degrees  west,  three 
chains  and  fifty -nine  links  to  a  corner  of  Beemer's  land  at  the 
edge  of  the  pond.^'  The  second  gift  is  to  the  children  of  testa- 
trix's deceased  son  Nathan.  The  controlling  words  of  this 
gift  are: 
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''  I  give  and  bequeath  unto  my  son  Nathan,  now  deceased,  to  his  children 
ithe  remainder  of  my  homestead  farm,  as  hereafter  described^  that  is  to  say :  be- 
ginning at  a  stake  standing  at  the  edge  of  the  Great  Pond,  and  in  the  third 
line  of  the  whole  tract,  distant  three  chains  and  fifty  links  from  the  third  comer 
of  said  tract ;  thence  " 

Then  the  different  lines  of  the  tract  intended  to  be  devised  are 
described,  by  course,  distance  and  monuments,  until  the  Jine  ex- 
tending to  the  lake  is  reached,  when  the  will,  in  describing  the 
-two  last  lines,  says :  "  North,  fifty-two  d^rees  west,  eleven  chains 
to  the  edge  of  the  pond ;  thence  by  the  same  the  several  courses 
thereof  to  the  beginning/' 

The  dispute  between  these  parties  grows  out  of  the  language 
in  which  this  last  devise  is  made,  and  the  question,  whether  the 
complainant  or  the  defendant  shall  prevail  in  this  suit,  depends 
entirely  on  the  construction  which  the  clause  just  epitomized 
shall  receive.  The  single  point  in  dispute  is  as  to  the  extent  or 
<]uantity  of  land  which  passed  by  the  devise,  the  contention  of 
the  complainant  being,  that  no  land  covered  by  the  water  of  the 
lake,  lying  beyond  or  below  low- water  mark,  passed,  while  the 
<lefeudant's  insistment  is,  that  all  the  testatrix's  homestead  farm 
which  she  owned  at  the  time  of  her  death,  and  which  did  not 
pass  by  the  devise  to  Abraham,  passed  to  the  children  of  Nathan. 
Since  the  death  of  Temperance  Nolen,  the  complainant  has  pro* 
•cured  conveyances  from  a  part  of  her  heirs  at  law,  assuming  that 
•she  died  intestate  as  to  the  land  he  asks  to  have  divided,  while 
the  defendant  stands  before  the  court  as  the  successor  in  title  to 
the  land  devised  by  the  testatrix  to  the  children  of  her  son 
Nathan.  It  is  thus  seen  that  the  question  presented  for  decision 
is  purely  one  of  construction. 

It  is  not  disputed  that  the  land  in  controversy,  though  covered 
by  the  water  of  Lake  Hopatcong,  is  the  subject  of  private  prop- 
-erty,  as  much  so  as  land  lying  adjacent  to  the  lake  but  untouched 
by  its  water.  The  title  to  the  soil  under  the  waters  of  the  lakes 
:and  ponds  in  this  state  passed  to  the  proprietors,  and  not  to  the 
•state,  and  is  therefore  subject  to  the  same  legal  regulations  that 
-govern  the  acquisition,  enjoyment  and  transmission  of  other  real 
property.  This  was  so  decided  by  the  supreme  court  in  Cobb  v. 
Davenpmiy  3  Vr,  369,  and  is  the  settled  law  of  this  state. 
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This  devise,  as  I  read  it,  presents  do  ground  whatever  for  the 
application  of  the  maxim,  ^'Faha  demonstratio  non  nocetJ'  That 
maxim,  as  the  language  imports,  is  without  pertinency  or  utility,, 
except  in  cases  where  the  testator  has,  in  designating  the  things 
which  he  means  to  make  the  subject  of  his  gift,  given  two  or 
more  descriptions  of  it  which  are  contradictory  or  inconsistent^ 
A  quotation  from  ShepparcPs  Touchstone  will  illustrate  what  is- 
meant     It  is  there  said : 

**  If  one  grant  all  his  lands  which  he  hath  in  D.  in  this  manner — all  m^- 
lands  in  D.  which  I  had  of  the  grant  of  I.  S. — this  is  a  good  grant  of  all  his 
lands  in  D^  albeit  he  had  them  not  of  the  grant  of  I.  S.,  but  of  the  grant  of 
another.  Bat  if  the  words  be,  all  my  lands  which  I  had  by  the  grant  of  I.  S. 
in  D^  in  this  case  the  grant  is  not  good  to  carry  any  other  lands  in  D.  but  such> 
a^  he  had  of  the  grant  of  I.  S.  So  if  one  grants  in  this  manner,  all  my  manor 
of  sale,  in  Dale,  which  I  had  by  descent,  and  in  truth  he  had  it  not  by  descent 
bat  by  purchase — this  is  a  good  grant  oi  the  manor.''  Shep,  Touch,  (let  Anu. 
ed,)  2Jif7  marg, 

Grimm  v.  Evens,  11  Vr.  4,0S;  8. 0  on  error,  IS  Vr.  679,  also- 
furnishes  a  very  apposite  illustration.  The  descriptive  words  in- 
that  case  were : 

"All  that  my  farm  and  plantation  near  Ciopwell,  conveyed  to  me  by  the^ 
heirs  of  my  deceased  wife,  and  where  my  sod,  Thomas  Evens,  now  resides,  con- 
taining about  eighty-five  acres  more  or  less." 

The  testator's  farm  near  Cropwell,  whereon  his  son  Thomas- 
resided,  embraced  in  fact  fourteen  acres  which  had  not  been  con- 
veyed to  him  by  the  heirs  of  his  wife,  but  had  come  to  him  from' 
an  entirely  different  source.  Consequently  the  words,  "  conveyedl 
to  me  by  the  heirs  of  my  deceased  wife,"  stood  in  direct  incom- 
patibility with  two  other  descriptions  of  the  lands  intended  to  be 
devised,  namely,  "  all  that  my  farm  near  Cropwell  '^  and  "  where '' 
or  whereon  "  my  son  Thomas  now  resides,^'  so  that  a  case  was 
presented  which  compelled  the  court  to  decide  whether,  the  words,. 
"  conveyed  to  me  by  the  heirs  of  my  deceased  wife,''  were  a  mere- 
false  description,  or  were  used  to  restrict  the  generality  of  the  Ian-- 
guage  of  both  a  previous  and  subsequent  description.  But  here- 
there  is  no  conflict  or  incompatibility.  The  description  of  the- 
thing  intended  to  be  given  is  single,  simple  and  definite.     The* 
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descriptive  words  are,  "  the  remainder  of  ray  said  homestead,  as 
hereinafter  described,  that  is  to  say,''  and  then  follows  a  descrip- 
tion as  certain  and  definite  as  can  be  expressed  in  words.  Not 
all  or  the  whole  of  the  remainder  is  given,  but  "  the  remainder  as 
hereafter  described ; "  that  is,  only  so  much  of  the  remainder  as 
lies  within  certain  defined  lines.  The  words,  "the  remainder'^ 
and  "  as  hereafter  described,''  stand  in  such  relation  to  each  other 
as  to  make  it  perfectly  plain  that  they  were  used  as  parts  of  the 
same  description.  That  is  what  they  say  plainly  and  without  the 
least  ambiguity.  The  defendant's  construction  proceeds,  as  I 
think,  on  an  obviously  false  basis.  It  first  attributes  to  the  tes- 
tatrix an  intention  to  give  the  whole  of  the  remainder  of  her 
homestead  farm,  and  then  says,  that,  inasmuch  as  the  land  subse- 
quently particularly  described  is  less  in  quantity  than  the  whole 
area  of  the  remainder,  the  last  description  of  the  subject  of  her 
gift  stands  in  conflict  with  her  first  description  of  it.  But  this 
construction,  as  is  manifest,  ascribes  to  the  testatrix  an  intention 
which  she  has  not  expressed.  She  has  not  said  that  she  intended 
to  give  the  remainder  of  her  homestead  farm,  but  what  she  did 
say  was  this:  that  she  intended  to  give  the  remainder  of  her 
homestead  farm  as  such  remainder  was  particularly  described,  by 
course,  distance  and  monuments,  in  her  will.  The  thing  she 
gave,  to  repeat  the  words  of  her  will,  is  "the  remainder  of  my 
homestead  farm  as  hereafter  described."  And  just  here  the  query 
suggests  itself,  can  the  word  "  farm  "  be  fairly  held  to  describe 
land  which  is  constantly  under  water,  and  for  that  reason  inca- 
pable of  cultivation  ? 

But  if  we  were  to  adopt  the  defendant's  construction  as  the 
true  one,  and  say  that  the  descriptive  words  used  in  this  devi^ 
are  incongruous,  still  I  think  it  is  entirely  clear,  according  to 
established  principle,  that  that  course  would  not,  in  the  slightest 
d^ree,  strengthen  the  defendant's  claim.  The  words,  "  as  here- 
after described,'^  together  with  the  particular  description  imme- 
diately following  them,  render  it  conspicuously  clear,  as  it  seems 
to  me,  that  those  words  and  the  specific  description  were  used  to 
restrict  and  limit  the  generality  of  the  preceding  phrase,  "  the 
remainder."     When  that  is  the  case,  the  law  is  settled  that  the 
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^neral  description  must  yield  to  the  particular  description.  The 
rule  laid  down  on  this  subject  by  the  supreme  court,  in  Griscom 
V.  Evens,  11  Vr.  4OS,  4,13,  is  to  this  effect :  Whenever  the  tes- 
•tator's  intention  to  give  the  whole,  as  an  entirety,  clearly  appears 
from  the  language  of  the  will,  whether  such  intention  is  ex- 
pressed by  a  designation,  by  a  name,  or  by  abuttals,  or  other 
descriptive  words,  additional  words  of  description  which  prove 
*o  be  only  partially  true  will  be  rejected  as  a  misdescription; 
but  it  is  not  true  that  words  of  general  description  will  always 
prevail  over  an  enumeration  of  particulars,  for,  in  cases  where 
there  is  an  enumeration  of  particulars  which,  on  their  face,  pur- 
port to  be  designed  as  qualifications  or  restrictions  of  a  preceding 
^neral  description,  there  the  general  description  must  yield  to 
the  particular  description.  This  rule  has  its  root  in  that  great 
principle  which  declares  that,  in  construing  wills,  the  court  must, 
if  possible,  give  effect  to  every  word  of  the  will.  The  chief- 
justice,  speaking  on  this  subject  in  pronouncing  the  judgment  of 
the  court  of  errors  and  appeals,  in  the  case  last  cited  {13  Vr.  679, 
-694),  said :  that  the  cases,  dealing  with  the  question  now  under 
<x)nsideration,  all  teach  this  important  lesson,  that,  in  view  of  the 
public  interest,  it  is  "  no  light  thing  to  expunge  from  a  will, 
unless  upon  well-nigh  incontestable  grounds,  any  part  of  the 
language  of  the  testator.  To  justify  the  suppression  of  a  single 
•descriptive  term,  such  term  must  not  only  be  out  of  exact  har- 
mony with  other  parts  of  the  demonstration,  but  it  must  be  un- 
deniably so  in  some  important  respect,  after  putting  a  reasonable 
<X)nstruction  on  the  entire  descriptive  context,  and  the  judicial 
leaning  should  be  to  the  retention  of  every  word.  Unless  this 
be  the  rule  uniformly  enforced,  confusion  will  take  the  place  of 
l^al  regulation,  for  there  are  comparatively  few  testamentary 
descriptions,  consisting  of  several  items,  in  which  all  the  parts  so 
exactly  accord,  that  it  is  not  possible  for  ingenuity  to  point  to 
differences.'^  The  contest  here  is  between  a  person  standing  in 
the  right  of  the  heirs  at  law  of  the  testatrix  and  a  person  claim- 
ing in  the  right  of  devisees  under  her  will.  In  such  a  contest, 
it  is  important  to  remember,  that  heirs  have  always  been  looked 
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upon  with  favor  by  courts  of  justice,  and  that  the  principle  is 
well  settled,  that  plain  words  are  required  to  disinherit  them. 

My  conclusion  on  this  branch  of  the  case  is,  that  only  such 
part  of  the  testatrix's  homestead  farm  passed  under  the  devise  to* 
her  son  Nathan's  children  as  lies  within  the  boundary  lines  par- 
ticularly set  forth  in  the  devise. 

The  case  presents  another  question^  and  that  is,  what  is  the 
true  location  of  the  western  line  of  the  land  devised  to  the  chil- 
dren of  the  testatrix's  son  Nathan  ?  The  land  devised  lies  on  the 
east  shore  of  Lake'  Hopatcong,  and  the  question  is,  how  far  it  ex- 
tends into  the  lake,  either  by  the  terms  of  the  devise,  or  by  force 
of  l^al  construction  ?  If  we  look  at  nothing  but  the  boundaries 
set  forth  in  the  devise,  it  would  seem  to  be  perfectly  clear  that 
the  testatrix  meant  to  locate  the  western  line  of  the  land  devised 
at  the  edge  or  margin  of  the  lake,  and  to  exclude  all  the  land 
she  owned  lying  west  of  such  line.  She  fixed  the  b^inning 
point  of  the  tract  she  intended  to  devise  at  the  edge  of  the  lake, 
although  she  knew  that  the  land  allotted  to  her  in  1807,  and 
which  subsequently  became  her  homestead  farm,  extended  north 
of  that  point,  out  into  the  lake,  three  chains  and  fifty  links. 
This  is  shown  by  the  language  in  which  the  b^inning  point  is 
located.     It  reads  thus : 

**  Beginning  at  a  stake  standing  at  the  edge  of  the  Great  Pond,  and  in  the 
third  line  of  the  whole  tract,  distant  three  chains  and  fifty  links  from  the- 
third  comer  of  said  tract'' 

This  language  proves  conclusively  that  the  testatrix  was  well 
acquainted,  when  she  made  her  wUl,  with  the  boundaries  of  the 
land  set  off  to  her  in  1807,  and  also  that  she  knew  she  was  not 
devising  to  the  children  of  her  son  Nathan  all  of  the  remainder- 
of  her  homestead  farm.  That  she  meant  to  locate  the  western 
line  of  the  land  devised  at  the  margin  of  the  lake  is  made  still 
more  manifest  by  the  language  in  which  the  last  two  lines  are 
described.     They  are  described  as  follows : 

"  North,  ^fty-two  degrees  west,  eleven  chains  to  the  edge  of  the  pond ;  thence, 
by  the  same  [that  is,  by  the  edge  of  the  pond,]  the  several  cooiBes  thereof  to- 
the  beginning/' 
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The  edge  or  margin  of  the  lake  is  thus,  by  plain  words,  made 
the  western  boundary  of  the  tract  devised,  and  proof,  inherent 
in  the  devise  itself,  shows  conclusively  that  the  testatrix  estab- 
lished the  western  line  of  the  tract  devised  at  the  edge  of  the  lake 
with  full  knowledge  that  the  line  which  she  so  established  lay 
east  of  the  western  line  of  her  homestead  farm  from  two  to  fifteen 
chains.  A  testator  has  an  undoubted  right  to  prescribe  such 
limits  to  his  devise  as  he  sees  fit,  and  if  he  marks  out,  by  clear 
words,  the  boundaries  of  the  land  he  intends  to  give,  the  court 
can  give  the  devisee  nothing  beyond  such  boundaries.  His  will 
is  the  law.  The  proofs  are  agreed  that  there  has  been  no  ma- 
terial change  in  the  edge  or  shore-line  of  the  lake  for  over  thirty 
years,  except  when  its  water  is  drawn  out  to  feed  the  Morris 
canal,  but  that  the  water  of  the  lake  stands  now,  when  the  lake 
is  in  its  ordinary  state  and  condition,  at  no  greater  or  less  height 
than  it  did  when  the  will  in  question  was  made.  This  being  so, 
it  necessarily  follows  that  the  western  line  of  the  land  devised  is, 
by  force  of  the  terms  of  the  devise  itself,  located  at  the  edge  or 
margin  of  the  lake,  unless  land  bounded  by  the  margin  of  a 
lake,  by  mere  force  of  construction  of  law,  and  without  regard 
to  the  terms  of  the  devise  or  grant,  extends  beyond  such  line. 

The  law  is  well  settled  that  a  grant  of  land  bounded  upon  or 
along  a  river,  above  tide- water,  carries  the  title  of  the  grantee  to 
the  centre  of  the  stream,  if  the  title  of  the  grantor  extends  that 
fiir,  unless  the  terras  of  the  grant  show  that  it  was  the  intention 
of  the  parties  that  the  grantee's  title  should  not  extend  to  that 
point.  But  this  doctrine  has  not,  except  in  Massachusetts,  been 
held  to  apply  to  grants  of  land  abutting  upon  fresh-water  lakes 
and  ponds.  In  Paine  v.  Woods ,  decided  by  the  supreme  court 
of  Massachusetts  in  1871,  the  court  said,  speaking  by  Mr.  Jus- 
tice Gray :  **  The  general  rule  of  construction  of  all  grants  of 
land  bounded  by  water  of  any  kind  is  now  well  established,  that, 
unl^s  qualified  by  restrictive  words,  they  pass  the  soil  towards 
the  centre  of  the  water  as  far  as  the  grantor  owns."  108  Mass. 
160, 169.  The  reason  this  rule  prevails  in  Massachusetts  is  be- 
cause the  law  of  that  commonwealth,  from  a  period  reaching 
back  to  colonial  times,  has  placed  fresh-water  lakes  and  ponds 
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on  substantially  the  same  footing  as  tide-waters.  The  title  to 
the  soil  under  them  is  in  the  state,  and  is  not  the  subject  of 
private  property  unless  made  so  by  l^islative  grant,  and  their 
waters  are  open  and  connnon  to  all  the  public  f<»r  fishing,  fowl- 
ing and  other  uses.  West  Roxbury  v.  Stoddard,  7  Alien  158 y 
108  Mass.  160y  169.  The  doctrine  prevailing  elsewhere  is 
stated  by  Angel  1  in  his  treatise  on  the  Law  of  Watercourses,  as 
follows  (§  41) : 

**  When  land  is  conveyed  bounding  upon  a  lake  or  pond,  if  it  is  a  natnral 
pond,  the  grant  extends  only  to  the  water's  edge ;  but  if  it  is  an  artificial  pond, 
like  a  mill-pond  caused  by  the  flowing  back  of  the  water  of  a  river,  the  grant 
extends  to  the  middle  of  the  stream  in  its  natural  state.'' 

Gould,  in  his  Law  of  Waters  (§  ^03),  states  the  rule  in  sub- 
stantially the  same  way,  except  he  says  that  the  grant  extends  to 
low- water  mark  instead  of  to  the  water's  edge.  And  Mr.  Justice 
Hoar,  in  West  Roxbury  v.  Stoddard,  7  Allen  158, 167,  said :  "The 
rules  of  law  which  apply  to  questions  of  boundary  on  rivers  have 
never  been  considered  applicable  to  the  great  lakes  or  fresh- water 
ponds.  The  boundary  on  a  natural  pond  extends  only  to  low- 
water  mark."  The  rule,  as  thus  stated,  is  supp<»rted  by  many 
adjudications,  a  few  of  which  only  will  be  cited.  Wheeler  v. 
Spinola,  54  K  F.  377, 385;  Waterman  v.  Johnson,  13  Pick  261, 
M5;  Bradley  v.  Rice,  13  Me.  198, 201, 202;  Stale  v.  GilmarUon, 
9  N,  H.  Jfil,  463;  Champlain  and  St.  Lawrence  R,  R.  Co.  v. 
Valentine,  19  Barb.  484,  492. 

My  conclusion  is,  that  it  must  be  held,  both  according  to  the 
terms  of  the  devise  and  construction  of  law,  that  the  true  loca- 
tion of  the  western  line  of  the  land  devised  by  the  testatrix  to 
the  children  of  her  son  Nathan,  is  at  low-water  mark,  when  the 
lake  is  in  its  ordinary  state  and  condition,  and  that  as  to  all  the 
land  lying  west  of  such  line,  of  which  the  testatrix  died  seized, 
she  died  intestate,  and  that,  on  her  death,  it  passed  to  her  heir^ 
at  law. 
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The  Board  op  Chosen  Freeholders  op  the  County 

OF  Essex  l48~6i| 

I  48    037 
^«  I  50    5e9| 

The  Newark  City  National  Bank  and  Joseph  M. 

Smith. 

1.  The  title  to  all  property  belonging  to  a  county  is  by  statute  vested  in  its 
aboard  of  chosen  freeholders. 

2.  The  contract,  arising  by  implication  of  law,  from  a  deposit  of  money  in 
4k  bank  is,  that  the  bank  will,  whenever  required,  pay  out  the  money  in  such 
sums  and  to  such  persons  as  the  depositor  shall  designate  by  his  checks. 

3.  Even  when  it  is  known  that  the  money  deposited  is  held  by  the  depositor 
as  a  trustee,  the  bank  is  bound  to  presume,  in  the  absence  of  knowledge  to  the 
contrary,  that  a  check  drawn  by  the  depositor  against  the  money  has  been 
drawn  by  him  in  the  proper  discharge  of  his  duty  as  trustee,  and  to  pay  the 
check  accordingly. 

4.  When  the  jurisdiction  of  this  court  is  disputed  on  the  ground  that  a 
remedy  at  law  exists  to  justify  the  court  in  declining  jurisdiction,  it  must 
appear  that  the  remedy  at  law  is  neither  doubtful  nor  obscure ;  also,  that  it 
will  correct  the  whole  mischief  and  secure  to  the  person  asking  relief  his 
whole  right,  in  a  perfect  manner. 

5.  A  mandcanus  never  issues  to  enforce  an  equitable  right.  Two  things  must 
<3oncur  to  authorize  its  issue — a  specific  legal  right  and  the  absence  of  any 
other  efiectual  legal  remedy. 

On  demurrer. 

.  Mr.  Frederie  W.  Stevens,  for  the  complainant. 

Mr.  John  W.  Taylor,  for  the  demurrant. 

Van  Fleet,  V.  C. 
*  The  defendants  to  this  suit  are  Joseph  M.  Smith  and  the 
Newark  City  National  Bank.  Smith  has  filed  a  demurrer  which 
:attributes  two  faults  to  the  complainant's  bill— ^r*^,  that  it  con- 
tains no  equity ;  and,  second,  that  the  complainant  has  an  ade- 
•quate  and  complete  remedy  at  law.     The  bill  makes  this  case : 
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That  Smith  was  elected  county  collector  of  the  couuty  of  Essex 
in  May,  1885,  and  was  re-elected  annually  thereafter  until  May, 
1890,  when  another  person  was  elected  to  that  office,  who  duly 
qualified  ;  that  Smith,  while  holding  the  office  of  couuty  collector, 
deposited  a  part  of  the  moneys  which  came  to  his  hands  in 
virtue  of  his  office  in  the  Newark  City  National  Bank,  to  the 
credit  of  an  account  which  he  opened  in  that  bank  in  the  name 
of  "  Joseph  M.  Smith,  Collector,^'  and  that  there  stood  to  the 
credit  of  that  account  on  the  books  of  the  bank,  when  he  ceased 
to  be  county  collector,  over  $18,000 ;  that  this  money  was  and 
is  the  property  of  the  complainant,  and  had  been  deposited  by 
Smith  in  his  official  character,  in  order  that  it  might  be  drawn 
out  and  expended  for  public  purposes  under  the  direction  of  the* 
complainant;  that  the  complainant  has  requested  Smith,  since 
he  ceased  to  be  county  collector,  to  draw  a  check  by  which  the- 
money  might  be  transferred  from  his  credit  to  that  of  the  com- 
plainant, and  that  he  not  only  refused  to  do  so,  but  to  do  any^ 
other  act  by  which  the  money  might  be  applied  by  the  complain- 
ant to  the  uses  for  which  it  was  raised ;  and  that  the  bank  has- 
refused  to  honor  a  check  drawn  against  the  money  so  deposited,, 
by  the  collector  now  in  office,  in  obedience  to  a  resolution  adopted 
by  the  complainant,  on  the  ground,  as  it  states,  that  it  cannot 
safely  pay  a  check  drawn  by  any  other  person  than  Smith.  The 
complainant  asks  for  a  decree  adjudging  that  the  money  in  bank 
standing  to  the  credit  of  "Joseph  M.  Smith,  Collector,^'  is  its 
money,  and  directing  the  bank  forthwith  to  pay  the  money  to  it. 
Taking  these  averments  to  be  true,  as  we  must  against  the- 
demurrant,  it  seems  to  me  that  a  case  of  equity  cognizance,  per- 
fect in  every  essential  respect,  is  presented ;  indeed,  so  perfect 
does  the  case  appear  to  me  to  be  that  I  am  compelled  to  r^ard' 
the  attack  upon  it  rather  as  an  exhibition  of  courage  than 
sagacity.  These  fects  stand  confessed:  That  the  bank  owes 
somebody  over  $18,000;  that  this  debt  was  contracted  by  the 
bank  in  receiving  on  deposit  money  belonging  to  the  county  of 
Essex  from  that  public  officer  who  usually  receives  and  disburses 
the  county  funds,  and  that  since  this  debt  was  contracted  th( 
officer,  to  whose  credit  the  money  was  placed,  has  become /finc^u*. 
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officio.  That  the  legal  title  to  the  money  deposited  was  originally 
iQ  the  complainant  there  can  be  no  doubt.  The  statute  incor- 
porating the  boards  of  chosen  freeholders  of  the  several  counties 
of  this  state  vests  in  each  board  the  title  to  all  property  held  for 
public  use  in  the  county  which  the  board  represents,  and  it  also 
gives  |x>wer  to  each  board  to  raise  such  sums  of  money  for  pub- 
lic use  as  the  board  shall  deem  adequate  or  proper,  and  then 
adds:  "All  which  moneys  so  raised  shall  be  applied,  paid  and 
expended  under  the  direction  and  management  of  said  corpora- 
tion/' Rev.  pp.  ni  §  2,  128  §  i.  By  plain  words  this  statute 
vests  the  1^1  title  to  all  propeity  belonging  to  a  county  in  its 
board  of  chosen  freeholders.  It  has  been  decided  that  this  was 
one  of  the  manifest  purposes  of  the  statute.  Freeholders  of 
Monmouth  County  v.  Red  Bank  &o.  Turnpike  Co.,  3  C.  E.  Gr.  91. 
But  this  situation  of  affairs  has,  in  respect  to  the  legal  title  to 
the  money  in  question  here,  beeu  changed,  at  least  so  far  as  the 
bank  is  concerned.  The  bank,  by  crediting  the  money  to  Joseph 
M.  Smith,  collector,  became,  by  law.  Smith's  debtor,  and  he 
became  its  creditor.  The  contract,  arising  by  implication  of  law, 
from  a  deposit  of  money  in  a  bank  is,  that  the  bank  will,  when- 
ever required,  pay  out  the  money  in  such  sums  and  to  such 
persons  as  the  depositor  shall  designate  by  his  checks.  The 
deposit  is  made  to  subserve  the  convenience  of  the  depositor,  with 
the  understanding  that  he  shall  have  the  right  to  draw  checks 
against  it  at  his  pleasure.  And  even  when  it  is  known  that  the 
money  deposited  is  held  by  the  depositor  as  a  trustee,  the  bank 
is  bound  to  presume,  in  the  absence  of  knowledge  to  the  con- 
trary, that  a  check  drawn  against  the  money  by  the  depositor 
has  been  drawn  by  him  in  the  proper  discharge  of  his  duty  as 
trustee,  and  to  pay  the  check  accoHingly.  National  Bank  v. 
Insurance  Co.,  10^  U.  S.  5^,  63.  So  far  as  the  pleadings  now 
show,  no  l^al  relation,  arising  out  of  a  contract,  either  express 
or  implied,  was  established  between  the  complainant  and  the 
bank  when  the  money  in  question  was  deposited ;  nor  is  any- 
thing alleged  which  shows  that  since  then  the  bank  has  become 
subject  to  a  legal  duty  to  the  complainant,  which  the  complain- 
ant may  enforce  by  any  of  the  ordinary  or  extraordinary  reme- 
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dies  known  to  the  law.  As  the  record  now  stands,  there  is 
nothing  in  it  whatever  which  shows  that  the  complainant  has  a 
remedy  at  law  against  the. bank  for  the  money  or  credit  in  dis- 
pute. It  certainly  has  not  a  plain,  adequate  and  complete 
rexiedy  at  law.  And  that,  as  I  understand  the  rule  on  this  sub- 
ject, must  be  the  character  of  the  remedy  at  law  which  is 
required,  in  a  case  of  this  kind,  to  justify  this  court  in  declining 
jurisdiction.  If  the  remedy  at  law  is  doubtful  or  obscure,  or  if 
it  falls  short  of  correcting  the  whole  mischief,  or  of  securing'^to 
the  party  asking  relief  his  whole  right,  in  a  perfect  manner,  this 
court  must  retain  jurisdiction  in  order  that  foil  and  complete 
justice  may  be  done.     1  Sto^y  Eq,  Jur.  §  SS, 

On  the  argument,  it  was  net  pretended  that  the  complainants 
could  maintain  an  action  in  assumpsit  against  the  bank  for  the- 
recovery  of  the  money  which  it  owes,  but  the  single  ground  put 
forward  in  support  of  the  demurrer  was,  that  the  only  remedy- 
to  which  the  complainant  can  have  recourse  against  the  bank,, 
assuming  the  facts  stated  in  its  bill  to  be  true,  is  an  application* 
for  a  mandamus.  The  argument  urged  was,  that  the  remedy 
which  that  writ  would  furnish,  in  such  a  case  as  this,  was  so- 
plain,  so  adequate  and  so  effectual  that  the  complainant  should 
be  thrust  out  of  this  court,  and  thus  be  compelled  to  seek  relier 
by  that  process.  But  this  view  stands,  obviously,  in  direct  con- 
flict  with  the  very  foundation  on  which  the  law  regulating  the- 
use  of  the  writ  of  mandamus  rests.  That  writ  never  issues 
except  to  enforce  a  legal  right  or  duty.  It  is  a  process  known 
only  to  the  common  law,  and  cannot  be  used  to  enforce  purely 
equitable  rights.  Mr.  Justice  Depue,  speaking  for  the  supreme 
court,  in  State  v.  PatersoUy  Newark  and  New  York  R.  R.  Co.,  I4. 
Vr.  606,  610,  said  :  "  Two  things  must  concur  to  authorize  the 
issuing  of  a  mandamus — a  specific  legal  right  and  the  absence 
of  an  effectual  legal  remedy."  The  remedy  by  mandamus  is  an 
extraordinary  one,  and  the.  principle  which  regulates  its  use  is 
this:  That  whenever  a  legal  right  exists,  the  person  entitled  to 
such  right  should  have  a  legal  remedy  for  its  enforcement,  and 
when  the  ordinary  remedies  of  the.  law  fail  him,  he  may  have 
recourse  to  this  writ. 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]     FEBRUARY  TERM,  1891.  55 

Freeholders  of  Essex  v.  Newark  National  Bank. 

Whether  or  not  the  complainant  could  successfully  prosecute 
an  application  for  a  mandaviua  against  Smith,  to  compel  hira  to 
make  a  transfer  of  the  money  standing  to  his  credit  on  the  books 
of  the  bank,  it  is  wholly  unnecessary  to  inquire,  for,  as  the  case 
now  stands,  the  bank  is  the  principal  debtor;  it  received  the 
money,  and  has  had  the  use  of  it,  and  still  has  it,  and  is,  there- 
fore, the  party  who  is  primarily  liable,  and  who  ought,  in  justice, 
to  be  compelled  to  pay  it.  The  duty  of  the  bank  to  pay  is 
higher  than  that  of  Smith ;  the  bank  has  had  the  benefit  of  the 
money  and  Smith  has  not.  The  features  of  the  case  which  make 
it  the  proper  subject  of  equity  jurisdiction  require  no  discussion. 
It  is  sufficient  to  say  that  the  admitted  facts  are,  that  a  large  sum 
of  money  belonging  to  the  complainant  was  deposited  in  the 
defendant  bank,  in  the  name  of  another  person,  in  such  manner 
that  the  bank  became  liable  at  law  to  such  other  person  for  the 
balance  standing  to  the  credit  of  the  account,  and  that  now^ 
although  the  person  making  the  deposit  has  lost  all  right  to 
exercise  any  control  over  the  money,  he  nevertheless  unjustly 
refuses  to  do  any  act  whereby  the  complainant  may  r^ain  con- 
trol of  the  money,  and  tliat,  in  addition,  the  bank  refuses  to 
recognize  the  right  of  the  complainant  to  the  money,  as  against 
the  person  who  deposited  it,  until  its  right  has  been  judicially 
established.  My  judgment  is,  that  in  such  a  case,  no  court  but 
a  court  of  equity  can  give  full,  speedy  and  complete  relief  to  the 
injured  party.  No  other  tribunal  can  take  cognizance  of  the 
complainant's  right  to  the  subject  of  the  suit,  nor  determine  the 
oomplainant^s  right  to  it,  as  against  both  defendants,  in  a  single 
suit 

The  demurrer  must  be  overruled,  with  costs 
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Vreeland  v.  Vreeland. 


J.  Beach  Vbeeland,  Elizabeth  D.  V.  Gould  and 
Adelia  Vbeeland 

V. 

J.  PiERSoN  Vbeeland. 

1.  To  show  delivery  there  must  be  proof  of  that  which  eyinoes  an  intention 
on  the  part  of  the  grantor  to  part  presently  and  unconditionally  with  the  deed, 
find,  of  course,  to  pass  the  title  to  the  land  at  once  according  to  the  terms  of 
the  deed. 

2.  Possession  by  the  grantee  of  a  deed,  fully  executed,  is  regarded  as  strong 
evidence  of  delivery,  while  on  the  other  hand,  where  the  deed  is  found  in  the 
possession  of  the  grantor,  his  possession  is  regarded  as  furnishing  equally  strong 
evidence  that  it  has  not  been  delivered. 

,  3.  Delivery  of  a  deed  to  a  third  person  for  the  grantee,  where  the  grantor 
parts  with  all  control  over  the  deed,  makes  the  deed  effectual  from  the  instant 
of  such  delivery,  even  though  the  grantee  is  ignorant  of  its  existence,  for  the 
law  will  presume,  if  nothing  appears  to  the  contrary,  that  a  man  will  accept 
what  ia  for  his  benefit. 

'  4.  Evidence,  to  be  worthy  of  credit,  must  not  only  proceed  from  a  credible 
Bonrce,  but  must,  in  addition,  be  credible  in  itself. 


On  final  hearing  on  bill  and  answer  and  proofi  taken  orally. 

Mr.  John  8.  Barkalow  and  Mr.  Robert  I.  Hopper,  for  the 
complainants. 

Mr.  Francis  Scott  and  Mr.  Oeorge  8.  HiUon,  for  the  defendant 

Van  Fleet,  V.  C. 

The  principal  litigants  in  this  case  are  two  sisters  and  a  brother 
on  one  side  and  another  brother  on  the  other.  Other  persons 
have  been  made  parties  to  the  suit,  but  the  }>ersons  mainly  inter- 
ested in  its  result  are  J.  Beach  Vreeland,  Elizabeth  D.  V.  Gould 
and  Adelia  Vreeland,  the  complainants,  and  J.  Pierson  Vree- 
land, the  defendant.  Cornelius  D.  Vreeland  was  the  father  of 
the  four  persons  just  named.     He  died  intestate  on  the  6th  day 
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•of  July,  1890,  on  his  homestead  farm  near  the  city  of  Paterson. 
His  wife  had  died  some  years  before.  The  defendant  and  his 
&mily  lived  with  Mr.  Vreeland  at  the  time  of  his  death,  and 
had  for  seven  years  prior  thereto.  Less  than  three  years  prior 
1o  his  death,  Mr.  Vreeland  was  the  owner  of  lands  worth  about 
$100,000.  The  important  question  of  the  ease  is,  whether  he 
was  still  the  owner  of  these  .lands  when  he  died.  The  com- 
plainants say  that  he  was,  and  that  the  lands,  on  his  death, 
descended  to  the  defendant  and  themselves,  in  equal  shares,  while 
the  defendant  says  that  he  was  not,  but  that  the  fact  is,  tjiat  more 
than  two  years  prior  to  his  death  he  made  eflFectual  conveyances 
of  all  his  lands.  These  contradictory  assertions  present  the  con- 
trolling issue  of  the  case.  It  is  not  disputed  that  Mr.  Vreeland 
signed  and  acknowledged  deeds  for  all  his  lands  some  years 
before  his  death,  but  the  fact  in  contest  is,  whether  these  deeds 
were  ever  delivered  so  as  to  give  them  legal  life.  The  decision 
of  that  question  will  decide  the  only  fact  in  controversy  in  this 
•case. 

Fifteen  deeds  are  on  trial.  They  are  all  voluntary.  When 
4hey  were  made,  they  were  unquestionably  intended  as  a  substi- 
tute for  a  will ;  the  grantor  undoubtedly  meant  that  the  lands 
•described  in  them  should,  notwithstanding  their  execution, 
jremain  as  completely  subject  to  his  present  control  and  future 
-disposition  as  though,  instead  of  making  deeds,  he  had,  by  a 
formal  will,  indicated  what  disposition  he  wanted  made  of  his 
lands  aft^r  his  death.  Seven  of  them  were  ma<Je^to  the  defend- 
-ant,  six  for  lands  in  this  state  and  one  for  lands  in  Missouri. 
Six  of  the  seven  were  signed  and  acknowledged  on  the  28th  day 
of  April,  1887,  and  the  other  June  14th,  1884.  Six  are  so 
•drawn  as  to  convey  a  present  absolute  estate  in  fee ;  the  seventh, 
being  the  one  last  mentioned,  bearing  date  June  14th,  1884,  con- 
veys the  grantor's  homestead  farm  to  the  defendant  for  life,  with 
remainder  in  fee  to  his  son  Cornelius,  subject,  however,  to  the 
right  of  the  grantor  and  his  wife  to  remain  on  the  farm  atid 
make  it  their  home  so  long  as  they  or  either  of  them  shall  live. 
Three  of  the  fifteen  were  made  for  the  benefit  of  the  grantor's 
son  Beach.     Two  were  signed  and  acknowledged  April  28th, 
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1887,  and  the  other  bears  date  March  1st,  1887,  and  ap{)ears  to- 
have  been  acknowledged  June  14th,  1887.  One  is  so  drawn  as 
to  convey  a  present  estate  in  fee  to  Beach ;  the  other  two  are 
made  to  Robert  Grarrison,  and  convey  the  legal  title  of  the  lands 
to  Mr.  Garrison,  to  be  held  in  trust  for  Beach  and  his  issue,  and 
on  failure  of  issue  the  lands  are  to  go  to  other  persons.  Three 
were  made  for  the  benefit  of  the  grantor's  daughter  Mrs.  Grould. 
They  all  bear  date  April  28th,  1887,  and  appear  to  have  been 
acknowledged  on  the  same  day.  Two  pass  a  present  absolute 
estate  in  fee  to  Mrs.  Grould,  and  the  other  grants  a  life  estate  to 
her,  with  remainder  to  her  issue,  and  in  case  of  the  failure  of 
issue  the  land  is  to  go  to  other  persons.  The  other  two  of  the 
fifteen  bear  date  April  28th,  1887,  and  appear  to  have  been 
acknowledged  on  the  same  day.  They  convey  the  lands 
described  in  them  to  the  defendant  and  Mrs.  Gould,  to  be  held 
in  trust  for  the  grantor's  daughter  Adelia  for  life,  with  remainder 
to  her  issue,  and  on  fiiilure  of  issue  the  lands  are  to  go  to  other 
persons.  It  thus  appears  that  thirteen  of  the  fifteen  deeds  were 
made  on  the  28th  day  of  April,  1887,  one  on  the  14th  day  of 
June,  1887,  and  the  other  on  the  14th  day  of  June,  1884,  so- 
that  one  was  made  more  than  six  years  and  the  other  fourteen 
more  than  three  years  prior  to  the  grantor's  death.  None  of 
those  made  to  the  complainants  were  delivered  to  them  during 
the  life  of  the  grantor,  nor  did  the  grantor  tell  either  of  them 
that  they  had  been  delivered  to  any  other  person  for  them. 
Fourteen  of  the  fifteen  were  found,  a  few  hours  after  the  grantor's 
death,  in  his  trunk  in  the  room  where  he  died.  The  trunk  was 
in  his  possession  at  the  time  of  his  death,  and  had  been  used  by 
him,  for  many  years,  as  his  strong  box,  where  he  kept  his  valu- 
able papers.  The.  other,  being  one  of  the  two  made  for  the 
benefit  of  the  grantor's  daughter  Adelia,  was  found,  after  the 
grantor's  death,  in  the  office  of  one  of  the  counsel  of  the  defend- 
ant, where  the  grantor  had  taken  it  to  have  a  new  deed  drawn,, 
in  order  that  the  trusts  upon  which  the  land  should  be  held 
might  be  changed  in  important  respects.  Up  to  the  day  of  his 
death,  the  grantor  exercised  full  and  complete  dominion  over  all 
the  lauds  described  in  these  deeds.     He  dealt  with  them  as  their 
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owner.  He  took  their  income ;  leased  thera  ;  paid  the  taxes  on 
them ;  insured  the  buildings  on  them  and  paid  the  premiums  ; 
made  such  alterations  in  the  buildings  and  such  repairs  as  he 
thought  proper,  and  paid  the  interest  on  the  mortgages  on  the 
lands.  Among  his  acts,  directly  affecting  the  lands  covered  by 
the  deeds  to  the  defendant,  there  are  some  so  decisive  in  their 
character  as  to  require  special  mention.  On  the  1st  day  of 
June,  1888,  he  made  a  lease  of  a  part  of  the  building  standing 
on  one  of  the  tracts,  in  his  own  name  as  owner,  for  a  term  of 
ten  years  from  the  1st  day  of  September,  1888,  at  a  rent  of 
11,600  a  year;  and  between  February  22d,  1888,  and  December 
20th,  1889,  he  insured  the  buildings  on  the  several  tracts  in  his 
own  name  as  owner,  for  three  years,  in  a  sum  exceeding  $23,000. 
The  lease  was  drawn  from  instructions  furnished  to  the  scrivener 
by  the  defendant.  The  facts  stated  in  the  foregoing  summary 
are  entirely  free  from  dispute.  If  they  constituted  all  the  mate- 
rial facts  of  the  case,  there  can  be  no  doubt  that  it  would  be  the 
duty  of  the  court  to  adjudge  the  deeds  to  be  worthless. 

The  rule  is  elementary  that  delivery  is  indispensably  requisite 
to  the  validity  of  a  deed,  and  that  until  it  has  been  made  the 
deed  is  without  legal  force  and  the  title  to- the  land  remains  in 
the  grantor.  What  is  meant,  however,  by  delivery,  according  to 
this  rule,  as  I  understand  the  decisions,  is  not  that  the  deed  shall 
actually  be  handed  by  the  grantor  to  the  grantee,  or  to  a  third 
person  for  the  grantee,  but  rather  that  such  a  condition  of  affairs 
shall  exist  as  will  clearly  demonstrate  that  the  grantor  intended, 
at  a  particular  point  of  time,  that  the  title  to  the  land  should 
presently  pass  from  himself  to  the  grantee,  and  that  the  deed 
should  at  the  same  time  become  the  property  of  the  grantee. 
To  illustrate :  If,  after  A  has  agreed  to  convey  a  certain  tract 
of  land  to  B  for  a  specific  sum  of  money,  they  meet  to  perform 
the  contract,  and  the  deed  is  produced,  examined  and  found  to 
be  satisfactory,  and  B  then  pays  the  purchase-money  and  A 
accepts  it,  the  law  will  raise  a  conclusive  presumption  from  A's 
acceptance  of  the  purchase-money,  if  nothing  to  the  contrary 
appears,  that  he  meant  to  pass  the  title  to  B,  and,  as  that  could 
only  be  effected  by  the  delivery  of  the  deed,  it  will  hold  that 
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the  deed  has  been  delivered,  though  it  may  still  remain  in  A's 
possession.  But  when  the  deed  is  vohmtary  and  the  grantor 
retains  control  over  it,  and  keeps  possession  of  the  land,  exer- 
cising complete  dominion  over  it,  no  such  presumption  can  be 
made.  In  such  a  case  there  is  no  ground  for  presumption^  for 
the  facts  themselves  show,  incontestably,  that  the  owner  intends, 
at  least  for  the  present,  to  retain  the  title  to  the  land  and  to  keep 
•control  of  the  deed.  The  intention  of  the  grantor  is  the  only 
guide  that  the  court  can  follow  in  cases  of  this  class.  "  The 
■essence  of  delivery,"  said  the  court  of  errors  and  appeals,  in 
Ruchnan  v.  RuclcTnan^  6  Stew.  Eq.  364-9  ^^^y  "  consists  in  the 
intent  of  the  grantor  to  perfect  the  instrument  and  make  it^t 
-once  the  absolute  property  of  the  grantee.  *  *  *  Where 
there  is  not  an  actual  transfer  of  the  deed,  it  must  satisfactorily 
Appear,  either  from  the  circumstances  of  the  transaction  or  the 
acts  or  words  of  the  grantor,  that  it  was  his  intention  to  part 
#ith  the  deed  and  put  the  title  in  the  grantee.'*  And  Mr.  Justice 
Van  Syckel,  in  delivering  the  opinion  of  the  supreme  court,  in 
Jones  V.  Swayzey  IS  Vr.  S79,  said, in  substance,  that  the  question 
•df  delivery  is  a  question  of  fact,  which  must  be  determined  by 
the  intention  of  the  grantor,  and  that  as  soon  as  he  does  an  act 
•or  speaks  words,  plainly  showing  that  he  intends  that  the  deed 
«hall  presently  bind  him,  and  he,  from  that  time  forth,  shall  lose 
all  right  to  further  control  it,  it  will  be  considered  that  the  deed 
has  been  delivered.  This  case  also  decides,  that  a  delivery  to  a 
third  person,  for  the  grantee,  where  the  gcantor.  parts  with  all 
•control  over  the  deed,  makes  the  deed  effectual  from  the  instant 
of  such  delivery,  even  though  the  grantee  is  ignorant  of  its 
-existence,  for  it  is  said,  the  law  will  presume,  if  nothing  appears 
to  the  contrary,  that  a  man  will  accept  what  is  for  his  benefit. 
In  Terhune  v.  Oldis,  17  Stew.  Eq.  U6,  150,  Chancellor  McGill 
laid  down  the  rule  on  this  subject  in  a  form  as  lucid  and  brief 
as  I  think  it  can  be  stated.  He  said :  "  To  show  delivery  there 
must  be  proof  of  that  which  evinces  an  intention  on  the  part  of 
the  grantor  to  part  with  the  instrument,  and,  of  course,  to  pass 
the  title.''  And  in  Ordinary  v.  Thatcher,  12  Vr.  JfiS,  i09, 
Chief-Justice  Beasley  said,  in  substance,  that  the  true  theory  is. 
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that  a  deed  is  delivered  whenever  it  is  intended  that  it  shall  go 
into  effect  by  force  of  what  is  said  or  done,  without  any  further 
future  declaration  or  act.  These  citations  make  it  plain,  as  I 
think,  that  unless  the  proofs  satisfactorily  show  that  Cornelius 
D.  Vreeland  did  something  or  said  soiuething  during  his  life- 
which  unmistakably  manifested  a  decided  intention  on  his  part 
to  give  instant  effect  to  the  deeds  in  question,  just  in  the  form  in 
which  they  were  drawn,  so  that  the  title  to  the  land  should  then- 
pass  to  the  grantees,  and  he  be,  from  that  time  forth,  without 
1^1  right  to  change  or  destroy  them,  it  must  be  held  that  the- 
deeds  have  not  been  delivered,  and  are,  consequently,  without 
l^al  force. 

The  fact  that  the  deeds  were,  after  the  death  of  the  grantor,, 
found  in  his  possession,  and  in  the  same  place  where  he  kept  his 
other  valuable  papers,  must,  in  the  absence  of  all  evidence  to  the 
contrary,  be  regarded  as  strong  evidence  that  they  had  not  been 
delivered.  Possession  by  the  grantee  of  a  deed  fully  executed 
is  r^arded  as  strong  evidence  of  delivery,  while  on  the  other 
hand,  where  the  deed  is  found  in  the  possession  of  the  grantor,, 
his  possession  is  r^arded  as  furnishing  equally  strong  evidence 
that  it  has  not  been  delivered ;  and  where,  as  in  this  case,  the 
evidence  of  non-delivery,  arising  from-  the  possession  of  the 
deeds,  is  corroborated  by  the  fact  that  the  grantor  retained  pos- 
session of  the  lands  up  to  the  time  of  his  death,  and  exercised 
complete  dominion  over  them  as  owner,  the  proof  of  non-delivery 
would  seem  to  be  well-nigh  conclusive.  There  can  be  no  doubt 
then,  that  in  a  case  where  the  evidence  staiids  in  this  position^ 
the  burthen  of  proving  delivery  rests  on»  the  party  claiming- 
under  the  deed,  and  that  he  will  not  be  entitled  to  prevail  unless- 
he  establishes  the  fact  of  delivery  by  evidence  greater  in  weight 
and  more  persuasive  in  force  than  ttiat  tending  to  prove  non- 
delivery. As  to  the  vital  fact  in  controversy  here  it  is  clear  that 
the  burthen  of  proof  is  on  the  defendant.  It  is  also  clear,  as  I 
think,  to  justify  an  adjudication  that  the  deeds  in  question  are 
valid,  the  defendant's  proof  must  be  sufficiently  strong  and  cer- 
tain t(fpToduce  a  firm  ccftiviction,  that,  notwithstanding  the  com- 
vincing  force  of  the  facts  tending  to  prove  that  the  deeds  had 
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not  been  delivered,  still  that  the  truth  is  there  was  a  time,  prior 
to  the  grantor's  death,  when  he  parted  with  the  deeds  with  the 
•deliberate  intention,  by  such  act,  to  divest  himself  of  title  to  the 
lands  and  invest  the  grantees  with  it,  and  also  to  make  the  d^s 
the  property  of  the  grantees,  so  that,  from  that  time  forth,  he 
should  be  without  legal  right  to  change  or  destroy  them. 

The  question  here  is,  do  the  proofs  in  support  of  delivery 
<x)me  up  to  this  standard?  The  defendant  says  that  the  fifteen 
•deeds  in  question,  with  two  others,  were  delivered  to  him  by  his 
father,  in  his  father's  room  in  the  homestead  house,  on  the  even- 
ing of  the  9th  day  of  January,  1888.  No  other  person  was 
present.  The  fact  is  not  disputed  that  two  deeds  made  to  the 
•defendant  by  his  father  were  recorded  on  the  10th  day  of  Jan- 
uary, 1888,  and  that  those  two  deeds,  since  that  date,  have  been 
in  the  defendant's  possession.  The  defendant  on  this  date  was 
•engaged  in  business  in  Paterson.  He  had  a  store  there,  but 
resided,  with  his  family,  on  his  father's  homestead  farm,  distant 
about  four  miles  from  Paterson.  The  following  are  the  princi- 
])al  facts  connected  with  the  delivery  of  the  deeds,  as  given  by 
the  defendant:  He  says  that  his  father  came  to  his  store  on  the 
•9th  day  of  January,  1888,  and  that  after  they  had  had  a  talk 
about  some  business  matters,  his  father  told  him  to  go  ahead, 
and  then  said  :  "  I  will  give  you  your  deeds  and  also  the  deeds 
for  the  other  heirs ;  T  am  an  old  man,  and  it  k  absolutely  neces- 
sary that  I  should  deliver  those  deeds  in  person  while  living.'' 
He  also  says,  after  his  i^eturn  home  that  day,  his  father,  in  the 
evening,  called  him  to  his  room,  and  that  immediately  after  he 
entered  the  room,  his  father,  in  his  presence,  unlocked  the  trunk 
in  which  he  kept  his  papers  and  took  from  it  a  tin  lx)X,  and  then 
from  the  tin  box  the  seven  deeds  on  which  he  rests  his  claim  in 
this  case,  and  handed  them  to  him  separately;  and  that  as  his 
father  handed  each  deed  to  him  he  told  him  what  property  it 
conveyed;  and  that  his  father  then  handed  him  the  tin  box, 
saying,  as  he  did  so : 

''Here  me  the  deeds  for  Beach,  Adeiia  and  Lizzie;  you  take  them  and 
■deliver  them,  after  my  death,  as  you  find  the  names  written  on  the  packages. 
*  *  *  I  do  not  wish  you  to  record  them  until  after  my  death ;  then  you 
•take  them  and  put  them  on  record." 
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He  says  the  reason  his  father  gave  for  withholding  the  deeds 
from  record  until  after  his  death  was,  that  putting  them  on 
record  might  have  the  effect  to  injure  his  credit.  He  further 
says,  that  his  &ther,  immediately  after  saying  that  he  did  not 
wish  the  deeds  recorded  until  after  his  death,  also  said  : 

"  I  have  made  no  will ;  I  have  divided  mj  property  so  that  there  can  be  no 
question ;  I  do  not  know  that  you  will  have  any  trouble,  but  I  am  afraid  that 
Beach  will  make  trouble  for  you ;  I  think  Lizzie  will  stand  by  you — she  will 
give  no  trouble — but  now  that  she  is  married  her  husband  may  influence  her." 

He  promised,  he  says,  to  obey  his  father's  command  not  to 
record  the  deeds,  by  saying  "all  right,"  and  then  says  that  he 
said  to  his  father,  notwithstanding  the  warning  his  father  had 
just  uttered,  that  as  the  deeds  were  not  to  be  recorded  until  after 
his  father's  death,  he  would  put  them  back  in  the  box,  as  they 
would  be  as  safe  there  as  anywhere.  He  says  he  put  his  deeds 
back  in  the  box  where  the  others  were,  put  the  box  back  into 
the  trunk,  locked  the  trunk  and  put  it  away  in  a  closet  in  his 
fiither's  room,  and  laid  the  key  on  a  shelf  of  his  fatlier's  book- 
case in  the  same  room.  When  the  trunk  was  unlocked,  the 
defendant  says  he  thinks  his  father  took  the  key  from  his  pocket, 
but  he  does  not  tell  why  he  did  not,  after  locking  the  trunk, 
return  the  key  to  his  father  instead  of  putting  it  in  the  book- 
case. The  reason  he  gives  for  putting  the  deeds  back  into  liis 
father's  possession,  immediately  after  their  delivery,  is,  that  he 
want^  to  let  his  fether  see  that  he-  would  not  record  them  with- 
out his  knowledge.  His  father  gave  no  direction  as  to  wliere 
the  deeds  should  be  kept  in  th«  interval  between  their  delivery 
and  his  death  further  than  that  expressed  by  liis  transfer  of 
them  to  the  defendant.  From  the  9th  of  January,  1888,  the 
defendant  admits  that  the  deeds  were  never  again  in  his  posses- 
sion until  the  day  of  his  father's  death,  and  then  not  until  his 
father  had  been  dead  some  hours.  He  aiso  admits  that  he  and 
his  father  never  afterward  had  any  conversation  respecting  the 
deeds,  nor  was  any  allusion  made  to  them,  except  on  a  single 
occasion,  although  they  subst^quently  lived  togetlier  in  the  same 
house  and  saw  each  other  daily  for  nearly  two  years  and  a  half. 
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That  part  of  the  defendant's  story  in  which  he  attempts  to- 
explain  why  he  put  the  deeds  back  into  his  father's  possession 
alnaost  the  very  instant  they  were  delivered,  and  then  left  them 
there  up  to  the  time  of  his  father's  death,  in  the  meantime  acting 
precisely  as  he  would  have  done  if  no  tradition  of  the  deeds  had 
been  made,  stands  in  such  sharp  conflict,  as  it  seems  to  me,  with 
what  a  man  of  ordinary  good  sense  and  prudence  would  have 
been  likely  to  have  done  under  similar  circumstances,  as  to  shock 
the  credulity  of  any  mind  of  ordinary  discrimination.  The 
defendant  has  a  much  deeper  interest  in  the  result  of  this  suit 
than  any  either  of  the  other  litigants.  If  he  can  maintain  the 
validity  of  the  deeds,  he  will  take  under  them  more  than  twice 
as  much  of  his  father's  estate  as  he  is  entitled  to  as  heir  at  law. 
He  occupies,  therefore,  a  position  of  great  temptation,  where  his 
interest  will  naturally,  even  if  he-  wants  to  be  truthful,  impress 
upon  his  memory  with  much  greater  distinctness  those  things 
which  make  in  his  £ivor  than  it  will  those  which  make  against 
him.  Now,  the  only  reason  he  assigns  for  immediately  restoring 
the  deeds  to  his  Other's  possession  is,  that  he  wanted  to  assuie^ 
his  &ther  that  the  deeds  should  not  be  recorded  contrary  to  his 
wishes.  But  this  reason  had  no  application  to  the  deeds  made 
to  the  other  children.  His  interest,  aside  from  the  obligation 
imposed  by  the  command  of  his  father,  made  it  perfectly  certain^ 
that  he  would  not  record  them.  Beside,  his  father,  even  in* 
respect  to  his  own  deeds,  had  asked  for  no  such  assurance;  his 
conduct  had,  on  the  contrary,  evinced,  in  the  most  unmistakable- 
manner,  that  he  did  not  want  it,  and  that  the  offer  of  it  would' 
be  much  more  likely  to  offend  than  please  him.  To  credit  the 
defendant's  evidence  on  this  point,  it  will  be  necessary  for  us  to- 
believe,  as  is  obvious,  that  his  desire  to  give  his  father  a  guar- 
anty that  the  deeds  should  not  be  recorded  contrary  to  his  wishes^ 
was  so  overpowering  as  to  constrain  him  to  do  an  act,  which,  it 
IS  plain,  any  person  of  ordinary  acuteness  of  perception  would 
have  seen,  would  be  quite  certain  to  result  in  defeating  what  his 
father  was  attempting  to  do  and  what  he  was  eager  to  help  his 
father  to  do.  We  must  believe  that  his  desire  to  give  his  father 
this  guaranty  was  so  powerful,  and  so  hee«Uess  of  consequences^ 
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as  to  constrain  him  to  do  an  act  which  he  could  not  fail  to  have 
seen  would  not  only  destroy,  to  a  very  great  extent,  all  evidence 
of  the  delivery  of  the  deeds,  but  tend  to  create  evidence,  possess- 
ing almost  conclusive  force,  that  they  had  not  been  delivered ; 
and  that  he  gave  the  guaranty  in  spite  of  the  information  his 
father  had  given  him  that  very  day  that  it  was  absolutely  neces* 
sary  that  he  should  deliver  the  deeds  while  living,  and  also  in 
spite  of  his  father's  warning,  uttered  but  a  moment  before,  that 
he  was  afraid  Beach  would  make  trouble  about  the  deeds,  and 
that  It  was  possible  Mrs.  Gould  might  do  so  too.  And  we  must 
also  believe  that  Cornelius  D.  Vreeland,  though  he  knew  that  a 
deed  was  without  force  until  delivered,  and  for  that  reason  he 
had  just  gone  through  the  ceremony  of  making  a  formal  delivery 
of  these  deeds,  yet,  that  he  nevertheless  allowed  the  defendant, 
almost  the  very  instant  the  delivery  was  completed,  to  return  the 
deeds  to  his  possession,  and  then  afterward  retained  them  con- 
tinuously in  his  possession  up  to  the  time  of  his  death,  thus 
apparently  willingly  consenting  that  all  evidence  of  the  delivery 
of  the  deeds  should  be  put  in  course  of  complete  extinction  as 
soon  as  it  was  made.  These  are  things  which  it  is  hard  to 
believe.  They  are  improbable  and  unnatural,  because  they  are 
contrary  to  common  experience.  Men  of  ordinary  prudence  do 
not  act  in  this  way,  especially  when  they  fear  that  what  they  are 
doing  may  be  the  subject  of  future  judicial  investigation.  With 
such  a  frar  in  their  minds,  they  will  proceed  with  a  cautious 
foresight  and  try  to  make  evidence  to  sustain  what  they  do  rather 
than  to  make  evidence  inviting  attack. 

There  is  nothing  in  the  defendant's  conduct,  as  he  himself 
describes  it,  which  has  the  effect  either  to  remove  or  lessen  these 
difficulties ;  its  effect  is  rather  the  other  way.  When  his  father 
delivered  the  deeds  to  him,  he  says,  his  father  did  not  request 
him  not  to  tell  his  brother  and  his  two  sisters  that  their  deeds 
had  been  delivered  to  him.  He  says  his  father  said  nothing  on 
that  subject  and  he  made  no  inquiry.  Nor,  when  his  father  said 
that  he  was  afraid  Beach  would  make  trouble,  did  he  inquire 
what  were  the  grounds  of  his  fear,  nor  whether  anything  could 
be  done  to  avert  the  trouble  which  be  apprehended.     And  yet  it 
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IS  manifest,  that  unless  the  defendant  differs  radically  from  the 
great  mass  of  mankind,  these  were  subjects  in  respect  to  which 
he  would  naturally  be  extremely  curious  to  know  his  father's 
mind.  The  act,  which  he  says  his  father  had  just  performed, 
showed  him  that  he  was  the  child  whom  his  father  loved  the 
most,  and  in  whom  he  reposed  the  greatest  confidence.  By  con- 
veying to  him  more  than  half  of  his  whole  estate  he  gave  him 
the  highest  possible  evidence  that  he  was  his  favorite  child,  and 
by  making  him  the  depositary  of  the  deeds  for  his  other  children 
he  manifested  that  his  trust  in  him  was  almost  unbounded.  The 
natural  effect  of  this  display  of  affection  and  confidence  was  to 
give  him  an  almost  uncontrollable  desire  to  know  the  whole 
mind  of  his  father  respecting  the  deeds,  and  to  invite  him  to 
indulge  in  the  utmast  freedom  of  inquiry.  It  cannot  be  believed 
that  he  did  not  have  a  strong  desire  to  know  whether  or  not  his 
father  wanted  his  other  children  to  know  that  the  deeds  had  been 
delivered ;  nor  that  he  was  not  eager  to  know  why  his  father 
feared  Beach,  might  make  trouble ;  nor  can  it  be  believed,  in 
view  of  the  confidential  relations  which  he  says  existed  at  that 
time  l)etween  his  fiither  and  himself,  that  he  would  have  refrained 
from  making  the  most  searching  inquiry  concerning  these  mat- 
ters from  a  fear  of  offending  his  father  by  his  inquisitiveness. 
It  was  necessary  to  the  performance  of  the  important  duty,  which 
his  father  had  just  imposed  upon  him,  that  he  should  be  inquisi- 
tive— that  he  should  be  eager  to  know  all  that  his  father  knew 
and  desired — and  yet  he  says  he  was  not,  or,  at  least,  that  his 
conduct  was  marked  by  an  indifference  and  unconcern  utterly 
inconsistent  with  the  deep  personal  interest  he  had  in  the  affair. 
The  conduct  which  he  ascribes  to  himself  stands  in  such  sharp 
conflict  with  what  a  man  of  ordinary  selfishness  and  caution 
would  have  done  under  like  circumstances  as  to  put  the  mind  in 
a  state  of  painful  doubt  whether  any  such  occurrence  as  he 
describes  ever  took  place — whether  the  whole  affair  is  not  a 
fiction,  having  no  foundation  in  fact.  Evidence,  to  be  worthy  of 
credit,  must  not  only  proceed  from  a  credible  source,  but  must,  in 
addition,  b«e  credible  in  itself  And  by  this  is  meant  that  it 
shall   be  so  natural,  reasonable  and  probable,  in  view  of  tlie 
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-transaction  which  it  describes  or  to  which  it  relates,  as  to  make 
it  easy  to  believe  it. 

The  defendant  lacks  neither  craft  nor  greed.  This  is  made 
plain  by  his  conduct  immediately  succeeding  his  father's  death. 
A  few  hours  after  his  father's  death  he  and  Beach  opened  their 
father^s  trunk  and  examined  some  of  the  deeds  in  question. 
The  defendant  says  Beach  asked  permission  to  take  his  deeds  to 
Paterson,  but  that  he  refused  to  allow  him  to  do  so,  saying: 
"  We  will  lock  all  these  things  up  and  put  them  away,  and  leave 
-them  until  such  time  as  we  can  get  together  and  go  through 
father's  papers."  Shortly  afterward,  and  before  any  further 
examination  of  his  father's  papers  had  been  made,  and  witiiout 
notifying  Beach  or  either  of  his  sisters  that  he  intended  to  do  so, 
the  defendant  secretly  took  from  the  trunk  six  of  the  deeds 
made  to  him  and  had  them  recorded.  And  a  few  days  after  his 
father's  death  he  asked  Beach  to  make  over  to  him,  by  writing, 
^nd  without  consideration,  his  share  of  his  father's  personal 
•estate,  and  he  presented  his  request  with  such  persuasive  force 
that  he  induced  Beach  to  yield  to  it.  And  he  subsequently 
induced  his  sisters  to  make  a  like  transfer  to  him. 

These  things,  if  they  stood  alone,  would  make  it  very  difficult 
to  believe  that  the  deeds  were  delivered  on  the  9th  of  January, 
1888,  with  the  intention  of  presently  perfecting  them  as  convey- 
ances. But  they  do  not  stand  alone ;  on  the  contrary,  there  is 
evidence  going  to  show,  with  almost  conclusive  force,  that  if 
anything  was  done,  at  the  time  designated,  at  all  resembling  tlie 
transaction  described  by  the  defendant,  it  was  done  without  the 
least  intention  on  the  part  of  the  grantor  to  part  with  the  con- 
trol of  the  deeds,  or  to  pass  the  title  to  the  lands.  An  impor- 
tant part  of  this  evidence  proceeds  from  the  defendant's  own 
mouth.  As  has  already  been  stated,  the  deeds  were  never  the 
subject  of  conversation  between  the  defendant  and  his  father 
after  the  9th  of  January,  1888,  except  on  one  occasion,  and  that 
oonversation,  the  defendant  says,  occurred  one  evening  in  Decem- 
ber, 1889.  The  defendant's  son  was  present.  The  defendant 
«ays  his  father  left  the  room,  where  the  family  were,  to  go,  as  he 
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supposed^  to  bed,  but  that  he  returned  in  a  short  time  and  said 
to  him: 

"  I  want  to  tell  you,  in  the  presence  of  your  son,  that  in  case  of  my  death 
you  are  to  take  the  deeds  that  are  in  my  box  and  deliver  them,  as  my  agent, 
to  the  other  heirs  as  you  find  the  names  written  on  the  packages/' 

The  son,  in  describing  the  same  occurrence,  says  that  his  grand- 
father said :  "  Pierson,  I  want  you  to  deliver  the  deeds  to  those 
whose  names  are  written  on  the  packages;"  and  that  his  grand- 
&ther  then  turned  to  him  and  said :  "  I  want  you  to  witness 
this ;  I  want  you  to  remember  this :  I  appoint  your  father  to 
deliver  the  deeds."  If  it  be  true  that  Cornelius  D.  Vreeland 
said  on  this  occasion  what  these  two  witnesses  swear  he  did,  then 
I  think  it  must  be  regarded  as  certain  that  no  delivery  of  these 
deeds  had  been  made  up  to  that  time,  at  least  that  no  such 
delivery  had  been  made  of  them  as  imparted  legal  life  to  them. 
If  a  previous  delivery  had  been  made  or  attempted  that  fact 
would  necessarily,  according  to  the  natural  order  of  such  an 
affair,  have  formed  a  prominent  part  of  the  announcement  which 
the  grandfather  called  his  grandson  to  witness,  and  instead  of 
saying,  as  he  did,  that  he  wanted  the  defendant,  after  his  death^ 
to  take  the  deeds  and  deliver  them,  his  recollection  of  what  he 
had  previously  done  would  have  forced  him  to  speak  of  the 
deeds  as  already  delivered.  That  fact  was  so  directly  and 
inseparably  associated  with  the  evidence  that  the  grantor  wa» 
then  trying  to  make  and  preserve,  .that  his  failure  to  mention  it 
goes  very  fer  to  justify  the  belief  that  it  did  not  exist.  But  be 
this  as  it  may,  this  fact  is  clearly  established:  that  although 
nearly  a  year  had  elapsed  since  it  is  said  the  deeds  were  delivered, 
they  were  still  under  the  grantor^s  control.  They  were  in  his 
box,  and  there  they  were  to  remain  until  after  his  death.  His 
language  is,  "  in  case  of  my  death  you  are  to  take  the  deeds  that 
are  in  my  box  and  deliver  them  as  my  agent."  This  was  a  plain 
declaration  that  the  deeds  were  his  property  and  that  he  meant 
to  keep  possession  of  them  and  exercise  full  control  over  them. 
80  long  as  he  lived. 


Digitized  by  LjOOQ IC 


3DICK.  Ch.]     FEBRUARY  TERM,  1891.  69 

Vreeland  v.  Vreeland. 


That  this  was  the  fact  is  proved  by  other  evidence.  Just  four 
months  before  Mr.  Vreeland's  death  he  and  the  defendant  were 
at  the  barn  on  the  homestead  farm  preparing  a  stall  for  a  horse. 
The  horse  belonged  to  Mr.  Vreeland.  The  defendant  says  his 
father  said  to  him,  that  if  he  was  taken  away  he  wanted  him  to 
spend  some  money  on  the  horse,  for  he  thought  the  hoi-se  would 
make  a  trotter;  and  that  he  replied  it  was  well  enough  for  his 
fisither  to  say  so,  but  he  hadn't  anything  to  show  that  the  horse 
was  his ;  and  that  his  father  then  said :  ''  Come  to  the  house  and 
we  will  fix  that  all  right."  When  they  reached  the  house,  the 
defendant  says,  his  father  threw  down  a  piece  of  paper  and 
directed  him  to  write  as  follows : 

"  March  6,  1890.  With  this  deed  I  give  to  my  son  J.  P.  Vreeland  all  stock, 
him  utensils  and  money  in  bank,  he  to  pay  all  my  debts  and  settle  my  afTairs. 
^ould  any  one  of  my  heirs  object,  then  J.  P.  Vreeland  is  not  to  deliver  this 
ooe*s  deed  until  such  time  as  the  heir  objecting  agrees  to  the  above ;  and  said 
heir  is  not  to  receive  any  money  or  income  from  the  property  so  deeded  to 
them." 

The  defendant  saya  his  father  took  the  paper  after  it  was 
written  and  signed  it,  and  then  said  he  would  put  it  away,  and 
that  it  woukl  be  found  in  the  trunk  with  the  deeds.  He  also 
says  that  the  paper  was  found  there  after  his  father's  death, 
pinned  to  the  deed  of  the  homestead  farm.  It  is  not  pretended 
that  the  paper  was  delivered  to  the  defendant  either  actually  or 
'Constructively.  As  its  language  clearly  demonstrates,  it  is  testa- 
mentary in  its  character ;  it  was  not  to  go  into  effect  until  Mr. 
Vreeland  was  diead.  It  exhibits,  as  I  think,  in  a  very  clear 
light  the  purpose  with  which  Mr.  Vreeland  made  the  deeds. 
The  language  of  the  paper  will  bear  but  ope  interpretation.  It 
•declares,  plainly  and  distinctly,  that  he  made  the  deeds  as  a  sub- 
stitute for  a  will,  and  that  they,  like  a  will,  should  have  no  effect 
whatever  until  his  death,  and  that,  in  the  meantime,  they,  as  well 
^  the  lands,  should  remain  as  completely  subject  to  his  dominion 
^nd  control  as  though  he  had  not  made  them.  There  is  other 
-evidence  strongly  supporting  this  view.  With  a  single  excep- 
tion the  deeds  are  absolute  in  terms,  conveying  an  unconditional 
estate  lu  fee,  with  a  perfect  right  of  present  enjoyment.     Nearly 
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all  of  them  were  signed  and  acknowledged  in  April,  1887 ;  the- 
grantor  retained  them  in  his  hands  undelivered  for  months  after- 
ward ;  most  of  the  lands,  at  the  date  of  the  deeds,  were  yielding^ 
rent;  two  of  the  tracts  conveyed  to  the  defendant  were  yielding 
over  $3,000  a  year;  none  of  the  deeds  reserved  rents;  the 
defendant,  however,  says  that  his  father  always  said  that  if  he 
made  out  deeds  for  his  property  to  his  children  he  would  keep- 
the  rents,  as  he  had  no  other  means  of  living,  but  that  his  father 
said  nothing  about  reserving  or  keeping  the  rents,  or  retaining^ 
the  possession  of  the  lands  when  he  delivered  the  deeds  on  the 
9th  of  January,  1888.  The  fact  that  the  deeds  did  not  reserve- 
either  a  life  estate  or  rents  furnishes  very  strong  evidence  that 
the  grantor  did  not  execute  them  with  the  intention  of  parting^ 
with  them  during  his  life,  so  as  to  make  them  effectual  convey- 
ances against  himself.  He  undoubtedly  meant  that  they  should 
be  effectual,  after  his  death,  as  against  his  children,  provided  he 
did  not  change  or  destroy  them,  but  his  speech  and  conduct  con- 
cerning them  show  very  clearly,  as  I  think,  that  he  kept  them< 
in  his  possession  for  the  very  purpose  of  preserving  to  himself 
the  right  to  change  or  destroy  them,  if  he  should  at  any  time- 
desire  to  do  so.  The  fact  that  the  deeds  to  the  defendiant  do  not 
reserve  to  his  father  what  he  admits  his  father  always  meant  to- 
retain,  and  what  his  father  actually  continued  to  enjoy  up  to  the 
time  of  his  death,  when  considered  in  connection  with<  the  facts 
just  discussed,  would  seem  to  make  it  quite  certaia  that  his  father 
never  delivered  his  deeds  to  him  with  the  intention.  U>  make  them 
at  once  his  property,  and  that  he  should  at  ooee,  by  force  of 
such  delivery,  acquire  title  to  the  lands  according  to  the  terms 
of  the  deeds.  It  is  an  admitted  fact  in  the  case  that  Mr.  Vree- 
land never  intended  that  the  deeds  to  the  defendant  should,, 
during  his  life,  have  effect  according  to  their  terms. 

Three  or  four  witnesses  have  testified  that  Mr.  Vreeland  said 
to  them,  separately  and  at  different  times  after  the  9th  of  Janu- 
ary, 1888,  that  he  had  deeded  all  his  property  to  his  children- 
instead  of  making  a  will,  and  tliat  he  had  given  the  defendant 
his  deeds,  and  that  tlie  deeds  to  his  other  children  would  be- 
delivered  to  them,  after  his  death,  by  the  defendant.     This  evi- 
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dence  uuquestionably  strongly  supports  the  truth  of  the  defend- 
aot's  story  in  its  most  vital  part,  but  giving  it  its  utmost  effect — 
say  that  Mr.  Vreeland  spoke  both  accurately  and  truthfully 
when  he  made  these  declarations,  and  that  these  witnesses  caught 
his  exact  meaning,  and  that  they  have  reproduced  on  the  wit- 
ues8-stand  just  what  he  said  with  perfect  accuracy — ^still,  I  think 
it  is  manifest  that  it  must  be  held  that  the  proof  falls  far  short 
of  proving  such  a  delivery  of  the  deeds  as  made  them  valid  and 
effectual  conveyances.  It  is  possible  that  some  such  transaction, 
as  that  which  the  defendant  has  descri];)ed,  took  place  between 
his  father  and  himself  on  the  9th  of  January,  1888,  but  if  it 
did,  I  am  thoroughly  convinced  by  the  terms  of  the  deeds  them- 
selves; by  the  manner  in  which  his  father  subsequently  dealt 
with  and  used  the  lands ;  by  the  fact  that  the  deeds  were  always 
in  his  father's  possession  and  subject  to  his  control ;  also  by  the 
&ct  that  his  father  actually  directed  one  of  the  deeds  to  be 
redrawn  and  -its  provisions  materially  changed,  thus  treating  it 
as  his  property  and  as  completely  subject  to  his  will ;  and  by 
the  further  fact  that  as  late  as  four  months  preceding  his  death^ 
bis  fether  dealt  with  the  deeds  as  entirely  subject  to  his  control, 
by  giving  the  defendant  a  writing,  directing  him  not  to  deliver 
some  of  them  unless  the  |)ersons  for  whose  benefit  they  were 
made  would  assent  to  a  testamentary  disposition  he  had  attempted 
to  make  of  a  part  of  his  personal  property,  that  the  defendant 
has  not,  in  describing  what  was  said  and  done  on  that  eventful 
evening,  told  us  all,  withholding  nothing  and  distorting  nothing. 
This  deeds  were  in  the  grantor's  possession  at  the  time  of  his 
death.  This  fact  of  itself  makes  them  void.  In  such  a  condi- 
tion of  affairs,  the  court,  before  disinheriting  the  grantor's  heirs, 
must  be  satisfied  by  convincing  proof  that  the  grantor,  during 
his  life,  delivered  the  deeds  with  intent  to  give  them  instant 
effect  according  to  their  terms.  It  is  not  difficult  to  see  what 
the  truth  is  in  this  case.  The  undisputed  facts  all  go  to  demon- 
strate, with  almost  absolute  certainty,  that  the  grantor  meant 
that  the  deeds  should  take  the  place  of  a  will  and  to  have  no 
effect  until  his  death,  meanwhile  he  retained  possession  of  them 
«o  that  he  might  change  or  destroy  them  if  he  desired  to  do  so. 
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It  must  be  adjudged  that  the  deeds  in  question   were  never 
delivered. 

After  the  death  of  their  &ther,  two  of  the  complainants 
accepted  the  deeds  made  to  them,  and  they  afterward  procured 
the  defendant  to  reliQquish,  by  deed,  any  right  which  he  might 
subsequently  take  in  the  lands  thereby  conveyed  under  the  trusts 
upon  which  they  were  conveyed.  It  is  clear,  however,  that  they 
did  this  in  ignorance  of  the  fact  that  the  deeds  had  not  been 
delivered ;  they,  on  the  contrary,  evidently  believed  that  the 
deeds  were  valid  and  that  they  were  bound  by  them.  They  have 
done  nothing,  therefore,  which  can  be  made  the  basis  of  an  estop- 
pel, or  which  should  preclude  them  from  obtaining  their  just 
rights.  As  to  the  lands  situate  in  this  state,  the  complainants 
are  entitled  to  a  decree  adjudging  that  Cornelius  D.  Vreeland  died 
seized  of  them,  and  that  on  his  death  they  descended  to  his  four 
children  in  equal  shares. 


The  Ocean  Beach  Association 

V, 

Henry  H.  Yard. 

1.  In  1701  the  board  of  proprietors  of  the  eastern  division  of  New  Jersey 
issued  a  patent  which  is  (billed  the  West  patent,  in  which  a  portion  at  least  of 
the  hinds  therein  intended  to  be  conveyed  were  described  by  metes  and  bounds, 
being  sixteen  chains  in  width  north  and  south,  and  sixty-four  chains  in  length 
east  and  west,  containing  ninety  acres,  and  including  two  sedge  banks  lying 
opposite  thereto  in  Shark  river.  In  1800  one  Wardell  executed  and  delivered 
a  deed  to  one  White  for  a  tract  of  land  bounded  by  Shark  river  on  the  north 
and  the  Atlantic  ocean  on  the  east,  with  other  and  further  descriptions  includ- 
ing the  said  ninety  acres.  The  eastern  boundary  of  the  said  ninety  acres,  as 
surveyed,  did  not  include  all  the  land  to  the  ocean,  whatever  may  have  Leen 
intended  by  the  grantors  and  grantees  in  the  use  of  the  words  at  the  n^outh 
of  the  Shark  and  on  the  Atlantic  ocean.  In  1879  the  defendant  surveyed 
and  took  up  from  the  board  of  proprietors  a  portion  of  the  land  which  was 
not  included  in  the  said  survey  of  the  ninety  acres,  and  claims  title  thereto. 
The  complainant  shows  an  adverse  possession  by  itself,  and'those  under  whom 
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it  holds,  ever  since  the  execution  of  the  said  Wardell  deed.  Under  the  circum- 
stances of  the  case  upon  a  bill  to  quiet  title — Heldf  that  equity  will  protect 
the  complainant  against  the  claim  of  the  defendant. 

2.  Although  it  is  a  fundamental  rule  that  the  actual  beginning  comer  must 
<xmtrol  in  locating  oiiginal  surveys,  yet,  when  h  survey  is  made  upon  paper, 
4uid  not  upon  the  ground,  the  intention  of  the  parties  making  the  survey 
.should  control,  which  intention  is  to  be  ascertained  by  all  the  facts  and  cir- 
cumstances connected  with  the  case. 


Mr,  John  H,  Stewarty  Mr.  Oortlandt  Parker  and  Mr.  Barker 
Cfummere,  for  the  complaiuant. 

Mr.  Henry  C.  Pitney,  for  the  defendant 

Bird,  V.  C. 

The  controversy  in  this  case  involves  the  title  to  portions  of 
the  land  on  which  the  seaside  resort  of  Ocean  Beach  has  been 
erected.  The  bill  is  filed  under  the  act  of  March  2d,  1870,  and 
the  supplements  thereto,  which  provide  for  quieting  the  title  to 
lands.  The  complainant,  who  made  the^  improvements  and  bad 
the  possession  of  the  premises,  alleges  that  the  defendant,  Henry 
H.  Yard,  sets  up  a  title  to  certain  portions  of  the  land  and 
claims  some  interest  therein.  The  complainant  claims  the 
superior  title. 

The  lands  claimed  by  the  complainant  are  bounded  on  the 
Dorth  by  Shark  river,  upon  the  south  by  Three-Cornered  pond, 
on  the  west  by  lands  of  other  parties,  and  on  the  east  by  the 
Atlantic  ocean.  Nearly  equi-distant  between  Shark  river,  and 
Three-Cornered  pond  is  another  body  of  water,  called  Silver 
lake  or  West  pond.  The  land  claimed  by  the  defendant  I  will 
speak  of  as  being  comprised  of  two  different  parcels,  one  lying 
north  of  West  pond,  adjoining  the  Atlantic  ocean,  and  contain- 
ing thirty-one  and  eight  hundred  and  fifly-^even  thousandths 
acres ;  the  other  lying  south  of  West  pond  and  north  of  Three- 
Cornered  pond,  and  near  to,  although  not  bounded  by,  the  waters 
of  the  Atlantic  ocean,  and  contains  eight  and  forty-eight  hun- 
dredths acres. 

I  will  consider  the  complainant's  title  by  deed.  It  offers  a 
general  warranty  deed  from  Joseph  Wanlell  and  wif^  to  John 
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Lipett  White,  dated  September  1st,  1800,  in  which  is  this 
description  :  "  Bounded  northerly  by  said  Shark  river  and  east- 
erly by  the  sea"  &c.  This  is  followed  by  the  will  of  said 
White,  approved  July  14th,  1831,  in  which  he  gave  to  his  sons^ 
Bichard  and  Peter  all  his  lands  and  buildings,  to  be  equally 
divided  between  them.  Richard  quit^jlaimed  his  interest  by 
deed,  executed  by  himself  and  wife,  to  his  brother  Peter,  August 
15th,  1874,  in  which  appears  this  description : 

*'  Beginning  at  a  stone  planted  at  the  head  of  West's  pond,  being  the  south- 
east corner  of  Drummond's  patent  and  the  southwest  corner  of  William  WestV 
patent,  both  granted  in  1701;  thence  down  West  pond  to  the  sea;  thence- 
along  the  sea  to  Shark  river ;  thence  down  Shark  river,  the  several  courses 
thereof,  to  Drummond's  patent ;  thence  to  the  place  of.  beginning." 

It  next  offers  a  general  warranty  deed  made  by  Peter  White 
and  wife  to  Joseph  B.  Yard  (one  of  the  members  of  the  associa- 
tion), dated  November  Ist,  1872,  in  which  the  land  therein  con- 
veyed is  described  as  adjoining  the  southerly  edge  of  Sharlc 
river,  with  the  following  among  the  courses : 

"Thence  (11)  along  the  ocean  north,  twenty-two  degrees  and  twenty 
minutes  east,  at  low-water  mark,  forty  chains  more  or  less  to  the  inlet  of  said 
river ;  thence  along  the  southerly  edge  of  said  river  and  inlet,  the  severaL 
oourses  thereof,  to  the  place  of  beginning/' 

Joseph  B.  Yard  and  wife  conveyed  the  same  lands  to  the  asso- 
ciation by  deed  dated  May  26th,  1873.  Before  proceedings 
further,  I  desire  to  call  attention  to  a  troublesome  fact,  and  that 
is,  the  great  uncertainty  of  description,  locations  and  quantities^ 
in  the  deeds  which  have  been  and  will  be  referred  to,  and  upon 
which  the  parties  rely,  and  which  the  court  must  deal  with  in 
coming  to  a  conclusion  upon  the  merits  of  this  case ;  such  for 
example : 

''Beginning  at  the  mouth  of  a  small  run  that  vents  into  a  pond  called 
Three-Comered  pond,  and  on  the  north  side,  and  about  ten  chains  from  the- 
northeant  comer  thereof,  which  pond  lieth  near  the  sea." 

And  such  as  "  bounded  on  all  sides  by  prior  locations ;  "  ancT 
such  as  the  constant  changes  which  it  is  admitted   have   beetv 
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goin^  on  in  the  shore-line  of  the  ocean  and  of  the  inlet  of  Shark 
river,  and  the  disappearance  of  monnments  referred  to  in  ancient 
surveys  and  deeds.  If  these  considerations  are  borne  in  mind, 
many  of  these  difiBcuIties  will  be  apparent  as  we  progress. 

I  now  note  two  other  descriptions,  both  referring  to  the 
same  premises,  to  wit,  one  "  RecM  in  the  Surveyor-Generars- 
Office,  at  Perth  Amboy,  N.  J.,  in  Book  O,  page  207,'^  and  is 
bounded  as  follows,  to  wit : 

''A  neck  of  land  of  ye  month  of  Shark  Biver,  on  ye  south  side,  lying  in 
breadth  south  sixteen  Chains  &  up  ye  Kiver  in  a  straight  line  sixty  eight 
Chains  in  length,  together  with  two  sedge  banks  in  ye  river  opposite  there- 
anto,  John  Beid." 

The  other,  "  Deed  with  quit-rents.  Proprietors  of  East  New 
Jersey  to  William  West,  1701,  Rec'd  in  Book  G  of  Deeds,  page 
351,  Secretary  of  State's  Office,  at  Trenton,"  and  described  a& 
follows : 

"All  that  tract  or  neck  of  land  lying  &  being  at  ye  mouth  of  Shark  River 
in  ye  sd.  County  on  ye  south  side  thereof,  being  in  breadth  south  sixteen 
chains,  &  up  ye  river  on  a  straight  line  sixty  eight  chainss  in  length,  together 
with  two  sedge  banks  in  ye  river  opposite  thereunto,  containing  in  ye  whole 
ninetie  acres.  Together  with  all  &  all  manner  of  rivers,  rivulets,  springs,  runs,, 
streams,  dams,  waters,  water- courses,  water-falls,  ponds,  pauls,  pitts,  trees,, 
woods,  underwoods,  marshes,  meadows.'' 

And  executed  as  follows,  to  wit : 

**  In  witness  whereof  wee  have  caused  the  common  seale  of  our  said  Proy- 
ince  to  be  hereunto* affixed  &  "ye  same  to  be  signed  by  our  Governor  of  our 
sd.  Province  &  ye  major  part  of  his  councill  for  ye  time  being,  this  28th  day 
of  August,  in  ye  13th  year  of  ye  Reign  of  our  Sovereign  Lord  William  ye- 
third,  by  ye  grace  of  God,  King  of  England,  Scotland,  France  &  Ireland  &a 
Annoque  Dom.  1701.'' 

The  first  of  these  speaKS  of  a  neck  of  land  at  the  moiUh  of 
Shark  river,  and  the  next  one  of  a  tract  of  land  at  the  mouth  of 
Shark  river.  These  phrases  show  that  the  parties  used  and 
understood  the  word  neck  in  a  different  sense  from  that  ofmovih. 
But  the  manner  in  which  they  are  used  shows  that  they  had  aa 
immediate  and  positive  physical  connection.     They  as  conclus* 
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ively  show  an  intention  to  include  and  convey  all  the  land 
lying  between  the  last  line  of  the  survey  and  the  ocean,  as  they 
•do  all  the  land  between  the  north  line  of  the  survey,  which  is  a 
straight  line,  and  the  line  of  Shark  river,  which  is  a  very  irregu- 
lar line. 

It  will  be  seen  that  in  the  first  description  reference  is  made 
to  a  neck  of  land  by  the  mouth  of  Shark  river  breadth  south 
sixteen  chains,  and  up  the  river  in  a  straight  line  where  the  shore- 
line of  the  river  now  is,  and  I  believe  that  in  the  discussion  it 
was  conceded  that  it  always  has  been  very  irregular.  And  the 
^ge  banks  referred  to  have  no  other  certainty  connected  with 
them  except  that  they  are  opposite. 

Plainly  enough,  if  the  tract  of  land  thus  surveyed  did  not 
include  all  of  the  lands  south  of  Shark  river  to  the  Atlantic 
ocean,  it  must  have  been  in  that  immediate  neighborhood,  and 
this  the  defendant  admits,  and  says  that  the  "  mouth  of  Shark 
river,"  and  the  "  inlet  to  Shark  river,"  and  "  on  the  Atlantic 
ocean,"  are  terms  which  were  used  for  the  purpose  of  ascertain- 
ing the  location  of  oljccts.  generally,  and  not  as  monuments 
•determining  with  certainty  the  exact  boundaries  of  any  given 
parcel  of  land.  In  his  view  the  mouth  of  Shark  river  and  the 
inlet  to  Shark  river  are  convertible  terms,  and  the  dimensions  or 
•capacity  or  extent  of  them  cannot  be  ascertained — ^that  is, 
whether  the  inlet  begins  and  ends  at  the  extension  of  the  shore- 
line of  the  ocean  across  the  place  where  the  waters  of  the  ocean 
begin  to  flow  into  the  river,  or  whether  it  extends  from  that 
place  westward  several  yards  or  several  hundred  yards.  I  think 
if  this  should  be  admitted  to  be  a  troublesome  uncertainty,  it 
iifibrds  no  advantage  to  the  defendant. 

But  one  fact  is  beyond  dispute,  whatever  land  was  included 
in  the  West  patent  by  an  understanding  between  the  parties,  the 
parcel  actually  surveyed  to  hira  did  not  include  the  premises  now 
claimed  by  Yard.  This  fact  of  course  does  not  settle  the  loca- 
tion of  the  shore-line  in  1701,  the  date  of  the  West  |)atent. 
That  I  am  right  in  saying  that  the  West  patent  does  not  in- 
<;lude  the  Yard  survey,  is  most  clearly  established  by  the  location 
of  a  patent  called  the  Drumraond  patent,  which  was  surveyed 
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ID  1701  also,  and  which  is  located  directly  west  of  the  West 
patent,  and  has  its  beginning  corner  at  the  southwest  corner  of 
the  West  patent.  I  am  to  determine,  therefore,  whether  the 
West  survey  or  patent  was  located  with  reference  to  the  Atlantic 
ocean  so  that  tlie  parties  intended  to  include  therein  all  the  land 
to  the  shore-line,  as  it  is  admitted  Ihey  did  all  the  land  between^ 
the  straight  line  referred  to  in  the  patent  and  the  shore-line  of 
Shark  river,  as  well  as  the  sedge  bank.  If  the  West  patent  be^ 
located  with  reference  to  the  Drummond  patent,  as  it  is  conceded 
it  must  be,  it  will  not  reach  eastward  to  the  Atlantic  ocean  by 
the  space  occupied  by  the  Yard  tract,  nor  will  it  include  a  large 
parcel  of  land  on  the  north  between  the  straight  line  and  the- 
shore-line  of  the  river.  As  I  have  said,  this  land  next  to  the- 
river,  although  conceded  to  pass  by  the  grant,  cannot  be  brought 
within  the  survey  making  straight  lines,  and  is  not  mentioned  m 
the  grant  in  any  other  respect  than  that  the  land  is  located  on 
the  mouth  of  Shark  river  and  oo  the  south  side  of  the  river,, 
nor  is  the  land  to  the  east  of  the  stnught  line  annexed  to  the 
Atlantic  ocean  in  any  manner  referred  to,  except  that  it  was  at 
the  mouth  of  Shark  river  and  at  the  south,  side  thereof. 

As  will  hereafter  appear,  the  contention  on  the  part  of  the- 
defendant  is,  that  in  all  surveys  of  land  made  by  the  board  of 
proprietors,  that  which  was  actually  surveyed,  located  and  re- 
turned, is  all  that  can  pass  ;  and  that  this  must  prevail  over  the 
intention  of  the  parties  and  rarust  control  every  other  considera- 
tion. To  what  extent  this  principle,  so  fundamental,  may  apply 
to  other  branches  of  the  case,,  the  defendant,  who  invokes  it» 
protection,  does  not  press  its  application  here.  Indeed,  it  would 
seem  to  be  extremely  difficult,  upon  any  equitable  principles^ 
whatever,  to  give  it  efficacy  and  thereby  deprive  those  who  claim 
under  the  West  patent  of  the  land  lying  north  of  a  straight 
line  on  the  north  side  of  the  West  patent  and  south  of  Shark 
river. 

And  it  seems  to  me  that  the  equitable  considerations  which* 
give  this  land  to  the  complainant  lose  none  of  their  force  when 
applt^'to  the  land  lying  to  the  east  side  and  next  to  the  Atlantic- 
ocean.     For  taking  into  consideration  the  character  of  the  premr- 
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•ses  to  the  east,  its  shifting  sands,  subject  not  only  to  the  wash 
■of  the  ocean,  but  to  being  removed  thereby,  the  owners  of  the 
West  patent  have  always  liad  the  same  possession  or  dominion 
and  control  to  the  shore  of  the  ocean  that  they  had  to  the  shore 
of  the  river.  The  lands  adjoining  the  river  were  always  fenced, 
and  so  brought  under  the  possession  and  dominion  of  West  and 
his  grantees  and  devisees ;  and  where  the  cross  fences  were,  bars 
or  gates  were  used,  and  persons  desiring  to  gain  access  to  the 
ocean  passed  through  them,  subject  to  the  will  of  the  owners  of 
the  West  patent. 

Before  proceeding  to  show  more  particularly  the  nature  of  the 
■dominion  or  passession  of  this  land  by  those  who  claim  under 
the  West  patent,  it  is  proper  to  call  attention  to  an  ancient  map 
which  is  in  evidence,  which  was  found  by  Peter  White,  one  of 
<he  executors  of  John  Lipett  White,  among  the  papers  of  the 
latter  in  the  year  1831,  in  whose  possession  it  has  been  ever 
«ince,  and  who  saw  it  frequently  in  the  lifetime  of  his  father,  the 
6aid  John.  Peter  says  he  saw  his  father  make  use  of  this  map 
in  the  year  1808,  when  he  sold  a  portion  of  the  laud  therein 
described.  This  map  purports  to  have  been  made  from  an 
ancient  survey  by  one  Anthony  Dennis,  a  deputy  surveyor  of 
the  board  of  proprietors  of  East  Jersey,  and  who  surveyed  a 
part  of  the  land  shown  on  this  map  in  1773. 

In  1801  Joseph  Wardell  conveyed  to  John  L.  White  and 
descril)e<l  the  tract  as  follows :  "  Bounded  northerly  by  Shark 
river,  easterly  by  the  sea."  When,  in  1837,  Peter  White  gave 
a  mortgage  to  Rol)ert  Shafto,  a  similar  description  was  used. 
These  considerations  give  some  show  of  title  and  of  right  to 
exercise  dominion  and  to  enjoy  the  possession,  the  extent  of 
which  I  will  now  endeavor  to  set  forth.  Peter  White  was  born 
on  the  premises  and  spent  the  great  portion  of  his  life  there. 
His  father  John  purchased  the  land  in  1800  and  ixx^upied  it 
until  1831,  when  he  died.  Peter  says  that  his  father  claimed 
and  had  the  actual  possession  of  this  land  down  to  the  sea  as 
long  as  he  could  remember,  using  it  as  pasture  land,  and  that  he 
gathered  up  all  the  drift-wood  cast  up,  by  the  sea  thereon,  and 
sea  weed,  which  he  used  for  manure.     Peter  was  in  possession 
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of  this  portion  of  the  tract  and  was  farming  it  at  the  time  of  his 
father'^  death,  and  being  one  of  the  devisees  under  his  fatlier^s 
will,  he  afterwards,  by  deed  of  mutual  release  with  his  brother, 
became  the  owner  thereof.  He  not  only  claimed  and  occupied 
the  entire  tract  down  to  the  sea,  wherever  the  shore-line  thereof 
might  be,  but  had  the  actual  possession  thereof,  and  never  heard 
of  any  one  making  any  claim  against  him.  He  claimed  all  the 
land  from  West  pond  up  to  Shark  river  inlet,  which  inlet  would 
change  as  much  as  a  hundred  yards  in  one  year.  Jeremiah 
Newman,  who  had  been  acquainted  with  Peter  White's  land  for 
forty  years,  and  lived  in  the  immediate  neighborhood,  always 
understood  that  the  White  tract  extended  to  the  sea,  and  never 
heard  of  any  unsurveyed  land  along  the  beach  at  that  time. 
Clark  Newman,  born  in  1821,  and  well  acquainted  in  that 
locality,  says  that  "  by  general  reputation  the  eastern  boundary 
of  that  land  was  the  waters  of  the  Atlantic  ocean;"  "all  the 
other  people  along  the  shore  conceded  that  Peter  White  owned 
the  shore.^' 

The  evidence  shows  clearly  many  acts  of  adverse  possession 
entirely  consistent  with  the  character  of  the  land  as  against 
everybody  but  the  Whites  and  their  grantees.  These  acts  of 
dominion  seem  to  me  most  clearly  to  bring  this  case  within  the 
principle  declared  to  be  established  in  the  case  of  Fovike  v.  Bondy 
12  Vr.  627 J  6j^8.  Referring  to  the  English  authorities,  the 
court  in  that  case  uses  this  language :  "  In  a  recent  case  before 
the  house  of  lords,  the  plaintiffs  claimed  title  to  the  foreshore 
lying  between  the  high  and  low-water  mark  of  the  Clyde,  a 
tidal,  navigable  river,  in  front  of  their  upland.  The  foreshore 
contained  seven  hundred  and  fifty  acres,  and  extended  about  five 
miles  along  one  side  of  the  river,  and  about  two  miles  along  the 
other,  and  was  entirely  unenclosed.  The  titles  for  the  baronies 
oontatned  no  express  grant  of  the  foreshore,  and  did  not  specify 
the  boundaries  either  of  the  baronies  or  of  the  component  parts 
thereof.  The  plaintiffs  founded  their  claim  of  title  on  the 
ground  that,  coupled  with  their  title,  they  had  exercised,  from 
time  immemorial,  acts  of  possession  over  the  foreshore.  The 
acts  of  possession  relied  on  were  the  pasturing  of  cattle  on  the 
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sea  greens,  a  regular  cutting  of  reeds  and  sea  weeds,  taking  sanA 
and  stones  for  building  purposes,  and  generally  using,  and  per- 
mitting to  be  used,  the  lands  in  controversy  for  all  the  purposes 
for  which  land  of  that  description  could  be  used.  It  was  held 
that  such  acts  of  possession  for  the  prescriptive  period  gave  a- 
right  of  property  in  the  foreshore."  In  delivering  his  judgment, 
Lord  Blackburn  uses  this  language  with  respect  to  the  eiTect  of 
acts  of  possession  as  evidence  of  an  adverse  holding,  where  the 
controversy  involves  the  title  to  an  unenclosed  tract  of  consid- 
erable dimensions:  ^^ Every  act  shown  to  have  been  done  on 
any  part  of  that  tract  by  the  barons  or  their  agents,  which  was 
not  lawful  unless  the  barons  were  owners  of  the  spot  on  which 
it  was  done,  is  evidence  that  they  were  in  possession  as  owners 
of  that  spot  on  which  it  was  done ;  no  one  such  act  is  conclusive,, 
and  the  weight  of  each  act  as  evidence  depends  on  the  circum- 
stances ;  one  very  important  circumstance  as  to  the  weight  being,, 
whether  the  act  was  such  and  so  done  that  those  who  were  inter- 
ested in  disputing  the  ownership  would  be  aware  of  it ;  and  ail- 
that  tends  to  prove  ownership  of  the  whole  tract,  provided 
there  is  such  a  common  character  of  locality  as  would  raise  & 
reasonable  inference  that  if  the  barons  possessed  one  part  is 
owners  they  possessed  the  whole,  the  weight  depends  on  the 
nature  of  the  tract,  what  kind  of  possession  could  ha  had  of  iK 
and  what  the  kind  of  possession  proved  was.''  Lord-Advocate 
V.  Lord  Blantyrej  ^  App,  Qw.  7W,  791.  Other  cases  are  cited 
and  quoted  from  in  support  of  these  same  views. 

I  am  convinced  that  it  was  the  intention  of  the  parties  to  the 
original  grant  or  patent  to  secure  to  the  patentee  all  the  lands 
lying  south  of  Shark  river  and  west  of  the  Atlantic  ocean. 
This  view  is  strengthened  by  the  fact  that  Joseph  Wardell  and 
wife  executed  and  delivered  a  deed  to  White  for  all  of  the  said 
lands,  expressly  naming  the  river  and  ocean  as  boundaries  so- 
long  ago  as  in  the  year  1801.  There  is  nothing  to  show  but 
that  this  transaction  was  an  honest  one.  Thereby  the  grantee 
had  such  color  of  title  as  would  secure  to  him  and  his  grantees 
the  benefit  of  an  actual,  open,  continued  and  hostile  possession 
for  the  period  required  by  law.     In  this  case  I  think  the  evi- 
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dence  is  most  conclusive  that  there  was  and  has  been  such  pos- 
session for  more  than  three-quarters  of  a  century.  Such  title 
and  such  possession  remained  unassailed  and  unquestioned. 
After  a  most  careful  research,  I  have  been  unable  to  find  any 
case  where  a  claim  of  title  has  been  supported  by  such  testimony 
extending  over  a  greater  period  of  time. 

Some  effort  was  made  to  break  the  force  or  value  of  this 
adverse  possession  by  showing  that  the  fishermen  built  a  fish- 
house  upon  a  portion  of  the  bluff  next  to  the  sea,  and  occupied 
it  during  certain  portions  of  the  year.  This  I  cannot  think  is 
entitled  to  any  consideration.  The  occupancy  was  not  constant, 
but  at  irr^ular  intervals.  And  if  it  should  be  regarded  as  of 
moment,  it  can  only  have  application  to  so  much  land  as  the 
fish-house  actually  covered.  I  do  not  think  the  owner  of  land 
would  lose  his  title  thereto  by  permitting  his  neighlK)rs  or  others 
to  fish  in  navigable  waters  opposite  thereto,  or  to  erect  bush- 
houses  or  cabins  thei*eon  for  hunting  or  other  purposes,  at  irregu- 
lar intervals.  Wheeler  v.  Winn,  63  Pa,  St.  122  {91  Am.  Dec. 
186);  Fletcher  v.  Fuller,  120  U.  S.  63^,  647,  561  and  653; 
CaseifB  Leasee  v.  Inloes,  1  GUI  430  {39  Am.  Dec.  668). 

Such  is  the  character  or  strength  of  the  title  under  which  the 
complainant  claims  and  enjoys  its  possession.  In  this  claim 
and  in  this  possession  the  complainant  and  its  grantors  or  pred- 
ecessors held  unquestioned  enjoyment  until  the  year  1879. 

In  the  years  1879  and  1880  the  defendant  procured  proprietary 
rights  to  locate  land,  under  and  by  virtue  of  which  he  claims 
that  he  had  a  right  to  locate  and  take  up  the  two  parcels  of  land 
to  which  he  now  asserts  a  superior  title,  because  at  that  time 
they  had  not  been  taken  up  or  located  by  any  one. 

I  will  now  proceed  to  consider  the  rights  of  the  parties  with 
respect  to  the  parcel  south  of  West  pond,  which  contains  eight  and 
forty-eight  hundredths  acres.  It  had  so  transpired  that  at  the 
hearing  it  was  admitted  that  the  only  question  between  the  par- 
ties was  with  respect  to  the  title  to  so  much  of  the  land  within 
the  boundaries  of  the  said  eight  and  forty-eight  hundredths  acres 
as  is  incladed  in  the  various  spaces  covered  by  the  intei'section  of 
Atlantic  avenue  and  the  streets  crossing  said  avenue.     The  ques- 
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tion  is,  whether  these  small  spaces  are  included  in  the  survey 
and  take-up  of  the  one  hundred  and  eighty-three  and  twenty-five 
hundredths  acre  tract,  under  which  complainant  claims,  as  well 
as  in  the  survey  and  take-up  of  the  defendant. 

The  greater  diflSculty  has  been  in  arriving  at  a  satisfactory 
conclusion  with  respect  to  the  rights  of  the  parties  in  the  tract 
just  referred  to.  The  objections  by  the  defendant  to  the  position 
taken  by  the  complainant  are  of  great  force.  Upon  the  whole 
view  of  the  case,  however,  the  complainant  seems  to  be  entitled 
to  a  decree. 

As  appears  from  what  has  been  said  respecting  the  firsf  parcel 
of  land,  such  parcel  lies  south  of  Shark  river  and  north  of 
Silver  lake  or  West  pond,  and  adjoining  the  Atlantic  ocean. 
The  land,  the  title  to  which  is  now  being  considered,  lies  south  of 
West  pond  and  north  of  Three-Cornered  pond.  Between  these 
two  ponds  are  several  tracts  or  parcels.  The  titles  to  these  tracts 
were  at  various  times  taken  from  proprietors  of  East  Jersey  ;  the 
northernmost  one,  which  adjoins  the  West  pond,  contains  fifty- 
eight  and  nineteen  hundredths  acres,  and  was  surveyed  and  re- 
turned February  29th,  1760.  The  next  immediately  south  con- 
tains six  and  thirty-seven  hundredths  acres,  and  was  surveyed 
and  returned  April  2d,  1821.  The  one  next  south  contains  fifty 
and  thirteen  hundredths  acres,  and  was  surveyed  and  returned 
May  6th,  1820.  The  one  next  south  contains  twenty-one  and 
twelve  hundredths  acres,  and  was  surveyed  March  31st,  1821. 
The  next  south  contains  thirty  acres,  and  was  surveyed  May 
24th,  1794.  The  next  south  is  two  hundred  and  seventeen  and 
eighty-five  hundredths  acres,  and  was  surveyed  March  20th, 
1760.  And  the  next,  adjoining  Three-Cornered  pond  and  l)eing 
a  portion  of  the  tract  the  exact  location  of  which  is  tiie  subject- 
matter  of  dispute  between  the  parties,  contains  one  hundred  and 
eighty-three  and  twenty-five  hundredths  acres,  and  was  surveyed 
December  2d,  1861. 

This  last-named  tract  not  only  extends  along  Three-Cornered 
pond  south  of  the  other  tract  l)efore  named,  but  also  east  of  all 
said  tracts  and  between  them  and  the  ocean  on  the  east.  But 
still  east  of  the  last-named  tract  is  another  tract,  taken  up  by 
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Oorlies,  containing  thirty-four  and  seventy -six  hundredths  acres, 
spoken  of  as  the  Corlies  tract,  which  the  complainant  claims  lies 
immediately  adjoining  the  east  line  of  the  one  hundred  and  eighty- 
three  and  twenty-five  hundredths  acre  tract.  The  complainant 
alleges  that  the  one  hundred  and  eighty-three  and  twenty-five 
hundredths  acre  tract  is  located  about  three  chains  nearer  the 
ocean  than  the  defendant  admits.  The  defendant  insists  that  its 
beginning  corner  is  the  termination  of  the  line  in  the  sixth  course, 
which  is  the  northeast  corner  of  the  first  tract,  such  lines  located 
south  of  West  pond  containing  fifty-eight  and  nineteen  hun- 
dredths acres,  while  the  complainant  insists  that,  notwithstanding 
the  call  in  the  survey  and  return  is  for  such  northeast  corner,  it 
was  in  fact  located  about  three  chains  farther  east.  Wiiilst  the 
six  tracts  above  named  lie  south  of  West  pond,  in  the  order 
given,  and  west  of  the  land,  the  location  of  which  is  in  dispute, 
their  north  and  south  lines  are  not  coterminous  either  on  the  east 
or  west  sides  thereof,  except,  perhaps,  the  easterly  lines  of  the 
«eoond  and  third  tracts ;  for  example,  the  easterly  lines  of  these 
two  tracts  are  about  three  chains  further  east  and  nearer  the 
ocean  than  the  first  tract  to  the  north  thereof,  the  northeast 
-comer  of  which  the  defendant  claims;  the  east  lines  of  the 
other  tracts  are  nearer  the  ocean  than  the  east  line  of  the  second 
^nd  third  tracts. 

It  is  important  to  bear  in  mind  that  the  east  lines  of  the 
second  and  third  tracts  are  in  reality  further  east  than  the  east 
line  of  the  first  or  fifty-eight  and  nineteen  hundredths  acre  tract 
by  about  three  chains,  and  also  that  if  the  east  lines  of  the  second 
and  third  tracts  were  to  be  extended  as  far  to  the  northeast  as  the 
east  line  of  the  first  or  fifty-eight  and  nineteen  hundredths  acre 
tract,  the  said  lines  would  be  nearly  parallel  to  each  other. 

In  1851  or  1852,  Ananiah  Gifford,  a  deputy  surveyor,  sur- 
veyed the  tract  of  land  lying  east  of  all  the  tracts  above  enu- 
merated. There  seems  to  be  no  dispute  as  to  the  exact  location 
of  this  survey.  He  seems  to  have  surveyed  it  for  the  purpose 
of  enabling  Edward  Brinley  to  make  title  thereto  to  a  numl)er 
of  men  engaged  in  fishing,  but  the  title  to  them  was  not  com- 
pleted until  in  Deceml)er,  1861,  although  they  took  possession 
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of  it  soon  after  the  survey,  and  had  possession  until  tliey  acquired- 
the  title  in  fee  by  deed.  The  part  of  this  survey  being  so  plainly 
understood,  and  the  persons  for  whose  benefit  it  was  intended 
having  taken  possession,  and  having  had  the  possession  so  long^ 
they  became  familiar  with  its  actual  boundaries  according  to  the 
survey.  This  survey  was  made  by  beginning  at  the  southeast 
corner  of  the  third  tract  above  named,  running  thence  north- 
easterly, along  the  eastern  boundary  of  the  third  and  second 
tracts,  to  a  point  nearly  east  of  the  northeast  corner  of  the  first 
or  fifty-eight  and  nineteen  hundredths  acre  tract,  but  nearly  three 
chains  distant  therefrom.  I  am  very  much  inclined  to  believe- 
that  the  surveyor,  although  familiar  with  the  several  tracts  of 
land  named,  believed  that  that  line,  as  extended  beyond  the  third 
and  second  tracts,  was  upon  the  east  line  of  the  first  or  fifty-eight 
and  nineteen  hundredths  acre  tract.  This  first  course  is  north, 
thirty  degrees  east,  twenty-eight  chains  and  eighty  links;  the 
second  course  is  north,  thirty-five  degrees  fifteen  minutes  east, 
twenty-three  chains ;  the  third  course  is  south,  forty-seven  degrees 
east,  ten  chains;  the  fourth  course  is  south,  twenty-one  degrees 
forty-five  minutes  west,  sixty- four  chains  and  thirty  links.  These 
distances  are  considerable.  They  would  be  readily  recognized 
and  remembered  by  all  persons  interested  and  acquainted  with, 
the  locality. 

In  1861,  and  before  the  conveyance  by  Brinley  to  Brown  and 
others,  the  said  Brinley  surveyed  and  took  up  a  larger  tract,, 
known  in  this  controversy  as  the  one  hundred  and  eighty-three 
and  twenty-five  hundredths  acre  tract.  This  tract  was  supposed 
to  include  the  ninety-one  and  ninety-six  hundredths  acre  tract  last 
above  referred  to.  Of  this  I  can  have  no  reasonable  doubt.  And 
if  the  survey  and  take-up  of  the  one  hundred  and  eighty-three  and 
twenty-five  hundredths  acre  tract  did  actually  cover  and  include 
the  ninety-one  and  ninety-six  hundredths  acre  tract,  there  can  be 
no  defence  to  this  suit,  and  the  complainant  is  entitled  to  a  decree. 
The  expert  witnesses  of  the  defendant  and  the  defendant's  coun- 
sel all  admit  this.  The  beginning  point  in  the  survey  of  the  one 
hundred  and  eighty-three  and  twenty-five  hundredths  acre  tract 
is  not  the  beginning  corner  of  the  ninsty-one  and  ninety-six  hun- 
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•dredths  acre  tract.  The  real  question  is,  whether  such  beginning 
j)oint  is  at  the  termination  of  the  first  line  of  the  ninety-one  and 
ninety-six  hundredths  aci-es,  or  about  three  chains  further  to  the 
west  at  the  actual  termination  of  the  sixth  line,  or  the  northeast 
•corner  of  the  fifty-eight  and  nineteen  hundredths  acre  tract.  If 
the  beginning  point  be  at  the  said  northeast  corner,  then  of  course 
it  will  locate  the  one  hundred  and  eighty-three  and  twenty-five 
liundredths  acre  tract  about  three  chains  further  to  the  west,  and 
will  secure  to  the  defendant  the  take-up  where  he  claims  he  has 
title  to. 

It  is  to  be  observed  that  when  Briuley,  the  surveyor,  made  his 
isurvey  and  return,  and  took  up  the  one  hundred  and  eighty- 
three  and  twenty-five  hundredths  acre  tract,  he  did  not  make  an 
actual  survey  thereof  upon  the  ground.  He,  however,  made  a  map 
representing  both  the  one  hundred  and  eighty-three  and  twenty- 
•five  hundredths  acre  tract  and  the  ninety-oiieand  ninety-six  hun- 
dredths acre  tract,  and  all  of  the  other  tracts,  from  one  to  eight, 
to  which  I  have  above  referred.  This  map  was  discovered 
timongst  his  private  papers  by  his  widow  after  his  death,  and 
has  been  offered  in  evidence.  This  map  represents  the  easterly 
lines  of  the  three  first  tracts  of  land  above  named,  the  first  one 
being  the  fifty-eight  and  nineteen  hundredths  acre  tract,  as  being 
bound  by  one  continuous  line  upon  the  east,  whidi,  as  above 
named,  does  not  truly  represent  the  location  and  relation  of  said 
])areels  to  each  other ;  but  there  is  no  dispute  but  there  was  about 
five  and  eighty-nine  hundredths  acres  of  land  between  the  easterly 
line  of  the  fifty-eight  and  nineteen  hundredths  and  the  westerly 
line  of  the  ninety-one  and  ninety-six  hundredths  acre  tracts,  as 
surveyed.  These  five  and  eighty-nine  hundredths  acres  were  sur- 
veyed and  taken  up  by  the  complainant  in  this  case.  What  was 
in  Brinley's  mind  when  he  made  this  survey  upon  paper  in  1861 
is  conjecture  to  some  extent.  In  making  his  map  it  may  be,  as 
the  defendant  insists,  that  he  moved  back  to  the  westward  all  the 
other  parcels  of  land  lying  south  of  the  fifty-eight  and  nineteen 
4)undredths  acre  tract,  so  that  the  easterly  lines  of  the  second 
iand  third  tracts  were  but  a  continuation  of  the  easterly  line  of 
the  first  tract;  or  it  may  be  that  instead  of  his  supposing  such  to 
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be  the  real  condition,  he  had  moved  the  fifty-eight  and  nine- 
teen hundredths  acre  tract  further  to  the  eastward,  so  that  its 
easterly  line  should  be  a  continuation  of  the  line  of  the  third 
and  second  tracts.  If  their  lines  weve  so  located  in  the  mind  of 
Brinley  as  last  suggested,  the  contention  of  the  complainant,  as- 
to  the  true  location  of  the  one  hundred  and  eighty-three  and 
twenty-five  hundredths  acre  tract,  would  be  vindicated. 

But  another  view  of  the  case  is  developed  by  the  testimony,, 
and  this  has  no  light  impression  upon  my  mind.  It  is  said  that 
the  owner  and  occupant  of  the  fifty-eight  and  nineteen  hundredths- 
acre  tract  extended  his  occupancy  beyond  the  eastern  boundary,  so- 
as  to  include  the  land  between  such  true  eastern  boundary  and  the- 
west  boundary  of  the  ninety-one  and  ninety-six  hundredths  acre 
tract.  In  addition  to  this,  one  or  more  of  those  who  agreed  with 
Brinley  to  take  the  title  to  the  ninety-one  and  ninety-six  hun- 
dredths acre  tract  aftier  it  was  actually  surveyed,  and  long  before* 
they  got  their  deed,  took  and  held  possession,  and  for  the  purpose 
of  pasturing  their  cattle,  fenced  it.  The  weight  of  testimony 
shows  that  they  constructed  their  fence  or  enclosure  about  along 
the  actual  line  of  the  ninety-one  and  ninety-six  hundredths  acre- 
tract,  which,  it  will  be  perceived,  is  about  three  chains  distant 
from  the  easterly  line  of  the  fifty-eight  and  nineteen  hundredths 
acre  tract.  I  think  it  is  fair  to  presume  that  Brinley,  the  deputy 
surveyor,  was  cognizant  of  these  facts.  He  certainly  knew  the- 
lines  first  surveyed,  as  made  by  Gifford  about  the  year  1851;. 
from  that  time  on,  or  soon  afi^r,  these  fishermen  possessed  and. 
occupied  this  land  under  an  agreement  with  Brinley  to  purchase. 

In  1861,  as  stated,  he  made  survey  of  the  one  hundred  and' 
eighty-three  and  twenty-five  hundredths  acre  tract.  To  my  mind 
it  is  not  reasonable  to  suppose  that  he  intended,  or  thought  he 
actually  did,  in  his  paper  survey,  make  any  other  point  a  begin- 
ning corner  than  the  termination  of  the  first  line  of  the  ninety-one 
and  ninety-six  hundredths  acre  tract  or  northwest  corner  of  that 
tract.  It  does  not  seem  reasonable  to  me  that  he  would  have 
begun  about  three  chains  further  west  for  the  purpose  of  includ- 
ing a  small  parcel  of  land,  when  by  so  doing  he  would  exclude- 
from  the  eastern  side  of  his  survey  a  parcel  equal  in  width  and 
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about  twice  the  extent  in  length.  This  seems  to  be  especially  so 
if  it  be  true  that  the  owner  and  occupant  of  the  fifly-eight  and 
nineteen  hundredths  acre  tract  had  the  actual  occupancy  of  the  five 
and  eighty-nine  hundredths  acres  referred  to.  But,  again,  I  am 
influenced  not  a  little  by  the  consideration  that  Brinley  had 
agreed  to  convey  to  these  fishermen  the  ninety-one  and  ninety-six 
hundredths  acre  tract,  and  to  carry  out  that  agreement,  and  to 
enable  himself  to  make  a  perfect  title  to  them,  was  no  doubt  his 
object  in  taking  up  the  one  hundred  and  eighty-three  and  twenty- 
five  hundredths  acre  tract.  This  being  so,  I  cannot  reconcile  my 
mind  to  the  belief  that  he  deliberately  made  a  survey  of  the  one 
hundred  and  eighty-three  and  twenty-five  hundredths  acre  tract 
leaving  out  a  considerable  portion  of  that  which  he  had  agreed 
to  convey,  and  which  he  actually  afterwards  undertook  to  con- 
vey to  the  fishermen.  When  the  proximity  of  the  last  survey 
and  the  execution  of  the  deed  are  considered,  this  view  of  the 
case' seems  to  be  more  deeply  impressed  upon  the  understanding. 
The  actual  location  of  the  survey  in  1851  was  undoubtedly  iu 
his  mind.  In  the  month  of  December,  1861,  he  made  the  survey 
of  the  one  hundred  and  eighty-three  and  twenty-five  hundredths 
acre  tract.  In  the  month  of  December,  ten  days  after  the  sur- 
vey, he  executed  the  conveyance  for  the  ninety-one  and  ninety- 
six  hundredths  acre  tract.  The  covenant  in  his  deed  plainly 
indicates  that  he  well  understood  the  situation,  and  he  under- 
stood it  as  did  his  grantees.  The  covenant  to  which  I  refer  is  in 
these  words: 

''And  the  said  Edward  Brinley  covenants  and  agrees  that  the  above  bar- 
gained premises  have  been  duly  located  on  a  proprietary  right  of  location  of 
the  eastern  division  of  the  State  of  New  Jentey,  and  the  said  right  of  location 
he  the  said  Edward  Brinley  will  warrant  and  forever  defend  against  the  lawful 
claim  and  demand  of  all  persons  whomsoever/' 

These  fishermen  were  all  present,  in  1870,  when  Francis  Cor- 
Hes  made  the  survey  of  the  thirty-four  and  forty-eight  hundredths 
acre  tract,  which  he  supposed  he  was  locating  immediately  adjoin- 
ing, not  only  the  ninety-one  and  ninety-six  hundredths  acre  tract 
on  the  east,  but  also  the  one  hundred  and  eighty -three  and  twenty- 
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five  hundredths  acre  tract.  They  pointed  out  to  him  the  corner 
of  the  ninety-one  and  ninety-six  hundredths  acre  tract,  which  he 
also  understood  to  be  the  corner  of  the  one  hundred  and  eighty- 
three  and  twenty-fire  hundredtlis  acre  tract,  to  which  they  had 
always  claimed  title. 

Again,  tlie  map  made  by  Brinley,  above  referred  to,  gives  the 
boundaries  not  only  of  the  one  hundred  and  eighty-three  and 
twenty-five  hundredths  acre  tract,  but  also  of  the  ninety-one  and 
ninety-six  hundredths  acre  tract.  This  map,  while  it  represents 
the  termination  of  the  first  line  of  the  ninety-one  and  ninety-six 
hundredths  acre  tract  as  being  at  the  same  place  as  the  beginning 
point  of  the  one  hundred  and  eighty-three  and  twenty-five  hun- 
dredths acre  tract,  and  also  the  northeast  corner  of  the  fifty-eight 
and  nineteen  hundredths  acre  tract,  represents  the  east  line  of 
both  the  one  hundred  and  eighty-three  and  twenty-five  hun- 
dredths acre  tract  and  the  ninety-one  and  ninety-six  hundredths 
acre  tract  as  the  same,  and  represents  them  both  as  terminating 
at  the  same  point.  By  this,  two  important  points  are  conclus- 
ively settled — ^first,  that  Brinley  always  understood  that  the  first 
line  of  the  ninety-one  and  ninety-six  hundredths  was  located  the 
same  as  the  easterly  line  of  the  second  and  third  tracts  above 
referred  to,  and  was  extended  to  the  northeast  to  a  point  which 
was  located  at  the  northeastern  corner  of  the  fifty-eight  and  nine- 
teen hundredths  acre  tract,  and  which  he  also  made  the  b^inning 
corner  of  the  one  hundred  and  eighty-three  and  twenty-five  hun- 
dredths acre  tr&ct ;  and  secondly,  that  he  intended  the  easterly 
boundary  of  the  two  tracts,  so  fitr  as  they  together  extended 
southwardly,  to  be  the  same. 

It  also  appears  satisfactorily  to  my  mind  that  the  grantees  of 
Brinley  not  only  occupied  the  ninety-one  and  ninety-six  hun- 
dredths acre  tract  from  the  time  they  agreed  to  purchase,  in  1852, 
until  the  deed  for  the  same  was  delivered  to  them  in  1861,  but 
that  when  they  received  such  deed,  they  understood  and  believed 
that  the  true  location  of  the  land  described  in  such  deed  was  in 
accordance  with  the  survey  made  by  Giffbrd  in  1851 ;  in  other 
words,  they  understood  and  believed  that  the  line  actually  taken 
up  by  3rinley  in  1861,  under  and  by  virtue  of  which  take-up 
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he  was  enabled  to  perform  his  agreement  of  sale  to  the  fishermen, 
embraced  all  the  land  which  he  agreed  to  convey  to  them,  and 
ivhich,  by  the  description  in  his  deed,  he  undertook  to  convey. 

Another  fact  is  worthy  of  notice.  Upon  the  survey  of  the 
ninety-one  and  ninety-six  hundredths  acre  tract  there  were  five  and 
eighty-nine  hundredths  acres  of  land  lying  between  the  first  line 
thereof  and  the  easterly  line  of  the  fifty-eight  and  riineteen  hun- 
<]redths  acre  tract  not  included  in  any  survey.  This,  as  before 
stated,  has  since  been  taken  up  by  the  complainant.  It  would 
not  be  fair  to  contend  that  Brinley  knowingly  included  this  in 
the  survey  of  the  one  hundred  and  eighty-three  and  twenty-five 
hundredths  acre  tract,  but  did  not  include  it  in  his  conveyance 
of  the  ninety-one  and  ninety-six  hundredths  acre  tract  to  the 
fishermen ;  and  in  order  to  secure  to  them  upon  the  face  of  his 
grant  the  ninety-one  and  ninety-six  hundredtlis  acres,  the  whole 
amount  agreed  to  be  conveyed,  extended  the  boundary  of  the 
tract  nearly  tliree  chains  beyond  the  line  of  his  survey  and 
take-up.  There  is  nothing  in  the  case  to  show*  that  he  intended 
to  perpetrate  a  fraud  upon  the  fishermen. 

With  these  facts  in  mind,  what,  under  the  law,  should  be  the 
judgment  of  the  court?  In  locating  a  survey,  the  law  requires 
the  court  to  observe  faithfully  the  beginning  corner,  wherever  it 
may  be.  The  question  is  not,  where  did  the  parties  intend  to 
plant  the  b^inning  corner,  but  where  did  they  actually  plant  it. 
But  in  case  the  parties  were  not  upon  the  ground  and  did  not 
make  an  actual  survey  of  the  premises,  then  to  ascertain  the  true 
beginning  corner  the  intention  of  the  parties  must  necessarily  be 
resorted  to ;  and  by  this  means  the  actual  location  may  be  fixed 
with  more  or  less  certainty.  Such  intention  may  be  ascertained 
by  what  the  parties  said  and  did  at  the  time  when  they  under- 
took to  locate  the  survey.  In  this  ctase,  while  it  is  of  great 
importance,  as  is  insisted  by  the  defendant's  counsel,  that  the 
map  produced  by  the  complainant  represents  the  beginning 
comer  of  the  one  hundred  and  eighty-three  and  twenty-five  hun- 
dredths acre  tract  as  being  the  same  as  the  northeast  corner  of  the 
fifty-eight  and  nineteen  hundredths  acre  tract,  yet  the  many  other 
facts  above  referred  to  show  to  ray  mind  very  conclusively  that 
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he  supposed  the  actual  northeast  corner  of  the  fifty-eight  and 
nineteen  hundredths  acre  tract  was  at  the  same  point  where  the- 
first  line  of  the  ninety-one  and  ninety-six  hundredths  acre  tract 
terminated^  or  about  three  chains  further  to  the  east  than  it  actu- 
ally was. 

It  is  proper  I  should  add  that  I  have  endeavored  to  settle 
the  rights  of  the  parties  upon  the  real  merits  of  the  case  as 
developed  in  the  testimony,  and  without  reference  to  any  tech- 
nical objections  presented  by  the  complainant  against  the  stand- 
ing of  the  defendant.  It  was  urged  that  the  defendant  failed  to 
give  notice  to  the  adjoining  landowners  of  his  intention  to  make 
a  survey  and  take-up  of  the  land  which  he  now  claims ;  and  it 
was  also  urged  that  he,  having  been  a  prominent  and  active 
member  of  the  complainant  association,  and  having  made  one  or 
more  maps  includitig  the  land  the^  title  to  which  is  in  dilute,, 
and  having  actively  assisted  for  a  year  in  making  sales  of  differ- 
ent parceb  of  these  lands,  is  in  equity  estopped  from  claim- 
ing any  right  or  title  thereto  as  against  his  former  associates, 
although  at  the  time  of  making  his  survey  and  take-np  he  had 
ceased  to  be  a  member  of  the  association.  I  have  not  found  it 
necessary  to  discuss  tlie  merits  of  these  objections. 

It  is  also  proper  I  should  state,  that  in  the  for^^ing  pres- 
entation of  &cts  I  have  alluded  only  to  those  which  seemed 
to  me  to  be  most  prominent  and  controlling.  When  it  is 
observed  that  the  testimony  covers  over  twenty-nine  hundred 
pages,  and  that  counsel  consumed  more  than  twelve  days  in  the 
discussion  of  the  facts,  it  will  at  once  be  noticed  that  many  mat- 
ters more  or  less  material  have  necessarily  not  been  adverted  to. 

I  think  the  complainant  is  entitled  to  a  decree  according  to* 
the  prayer  of  its  bill,  with  costs. 
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In  the  matter  of  the  taxation  of  the  Pennsylvania 
Telephone  Company. 

1.  A  message  sent  by  telephone  from  one  state  into  another  is  commerce 
between  the  states,  and  cannot  be  prohibited  or  regulated  by  injunction  in 
either  state  against  persons  or  corporations  engaged  in  sending  such  mesnages,. 
because  they  do  not  pay  the  taxes  assessed  against  them  by  such  state 

2.  The  constitutionality  of  such  an  assessment  may  be  considered  by  a  court 
of  chancery. 

3.  But  the  court  of  chancery  has  not  the  power  to  go  beyond  this  and  set 
the  assessment  aside.  This  can  only  be  accomplished  by  resort  to  a  legal 
tribonaL 


On  petition  for  injunction. 

The  Attorney- General,  for  the  state. 

Mr.  Wm.  8.  Oummere,  for  the  respondent 

BiBD,  V.  C. 

The  respondent  in  its  answer  to  the  petition  in  this  case  admits 
its  liability  to  be  assessed  under  the  act  of  April  18th,  1884 
{Rev.  Sup.  p.  1016),  but  denies  its  liability  for  the  whole  amouut 
of  assessment  imposed  by  the  state  board  of  assessors.  The  law 
provides 

"  That  every  telegraph,  telephone,  cable  or  electric  light  company,  not  owned 
by  a  railroad  company  and  otherwise  taxed,  doing  business  in  this  state,  should 
pay  an  annual  tax  for  the  use  of  the  state,  by  way  of  a  license  for  its  corporate- 
fraDchises." 

The  law  requires  every  such  company,  on  or  before  the  first 
Tuesday  of  May,  to  state  the  gross  amount  of  its  receipts  from^ 
the  business  done  in  this  state  for  the  year  preceding  tlie  first 
day  of  January  prior  to  the  making  of  such  report.  If  any 
such  company  shall  n^lect  or  refuse  to  make  such  return  withia 
the  time  limited  as  aforesaid,  the  state  or  its  assessors  shall  ascer- 
tain and  fix  the  amount  of  such  receipts  in  such  manner  as  may^ 
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he  deemed  by  them  most  practicable,  and  the  amount  fixed  by 
them  shall  stand  as  the  basis  of  taxation  of  such  company  under 
-said  act.  By  virtue  of  said  act  each  of  said  companies  is  made 
liable  to  pay  taxes  of  two  per  cent,  upon  the  amount  of  its  gross 
receipts  so  returned  or  ascertained.  On  or  before  the  first  Tues- 
day of  May,  1888,  the  respondent  did  make  a  report  showing 
ihe  amount  of  its  gross  receipts  for  the  business  done  in  this 
«tate  for  the  year  ending  December  31st,  1887.  By  such  report 
-such  receipts  appear  to  be  $3,643.47.  It  also  reported,  at  the 
request  of  the  state  board  of  assessors,  its  gross  receipts  for  busi- 
ness  originating  within  this  state  and  terminating  without, 
$3,122.53,  and  also  the  gross  amount  of  receipts  from  business 
originating  in  Pennsylvania  and  terminating  within  this  state, 
which  amount  was  $7,398.03. 

On  the  %th  day  of  June,  1888,  the  respondent  paid  the  state 
$72.87,  the  amount  properly  assessed  upon  its  gross  receipts  of 
the  business  done  within  this  state,  but  the  whole  amount 
assessed  by  the  state  board  of  assessors  was  $135.32.  This 
shows  that  the  assessors  were  not  contented  with  the  gross  re- 
ceipts returned  by  the  respondent  of  business  done  within  this 
state,  but  proceeded,  as  they  supposed  they  might,  under  the  act 
-to  ascertain  what,  in  their  judgment,  was  the  proper  amount  of 
^ross  receipts,  to  be  assessed,  from  other  sources,  and  assessed 
-$3,122.53,  in  addition  to  $3,643.47.  This  additional  assessment 
the  respondent  insists  is  unlawful. 

Its  resisttince  to  the  payment  x>f  thi?*  additional  tax  is  based 
4ipon  the  doctrine  that  it  is  unconstitutional  for  any  state  to 
-attempt  to  regulate  commerce  between  the  states;  and  that  busi- 
ness of  this  character,  originating  in  one  state  and  terminating 
in  another,  is  such  commerce.  I  believe  this  principle  was  so 
recognized  in  the  case  of  the  Standard  Underground  Cable  Co, 
V.  Attorney- General,  1  Dick.  Ch,  Rep.  ^70.  In  that  case,  Mr.  Jus- 
tice Knapp  said,  in  delivering  the  opinion  of  the  court  of  errors 
and  appeals :  "  Railroads  and  telegraphs  may  become  instruments 
of  interstate  or  international  commerce,  and  when,  as  such  in- 
strument, they  are  in  action,  they  may  not  be  obstructed  by  state 
impositions  and  restrictions ;  hence,  it  was  held  in  The  Western 
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Union  Telegraph  Co,  v.  Massachusetts,  1^5  U.  8.  630,  that  the 
telegraph  company  having  brought  itself  within  the  provision* 
of  the  act  of  congress  of  July  24th,  1886,  entitled  'An  act  to* 
aid  in  the  construction  of  telegraph  lines  and  to  secure  to  the 
government  the  use  of  the  same  for  postal,  military  and  other 
purposes,^  that  collection  of  a  tax  imposed  upon  the  telegraph* 
company  on  its  property  in  Massachusetts  could  not  be  enforced 
by  injunction,  although  the  taxing  act  provided  for  that  as  one 
mode  of  enforcing  payment ;  the  reason  being  that  an  injunction, 
enforced  in  that  state  would  put  a  stop  to  its  general  operations. 
The  tax,  however,  was  held  to  be  valid,  and  the  state  was  left  to* 
other  remedies  for  its  collection.  Pensaoola  Thlegraph  Co,  v.. 
Western  Union  Telegraph  Co.,  96  U.  8.  1;  Telegraph  Co.  v. 
Texas,  106  U.  8.  4^0,  are  also  instances  of  ill^al  interference 
with  companies  as  instruments  of  commerce.  But  each  of  these 
cases  holds  the  companies  to  be  subject  to  taxation,  otherwise 
legal,  which  does  not  obstruct  or  place  a  direct  burthen  upon  them 
either  as  instruments  of  general  commerce  or-  aa  agents  of  the 
United  States. 

"  The  case  of  Ooe  v.  Errol,  116  U.  8.  617,  marks  the  point 
where  the  subjects  of  commerce  pass  out  of  the  state's  ])ower 
to  tax  and  come  within  federal  protection.  That  point  is  not 
reached  when  they  become  finished  production.  It  is  there  held 
that  goods,  the  product  of  a  state,  intended  for  exportation  to* 
another  state,  are  liable  as  part  of  the  general  mass  of  property 
of  the  state  of  another  origin  until  actually  started  in  course  of 
transportation  to  the  state  of  their  destination,  or  are  delivered 
to  a  coraraon  carrier  for  that  purpose. '* 

These  principles  are  as  applicable  to  messages  by  telephone  as- 
to  merchandise.  There  can  be  no  reasonable  distinction  made 
between  the  oflBce  of  common  carrier  of  telephone  and  the  office 
of  a  common  carrier  of  goods  by  railway  or  steamboat.  In  both 
cases  it  is  commerce  between  the  states.  In  every  such  instance 
the  consideration  is,  when  is  the  transaction  witiiin  the  constitu- 
tional r^ulation?  The  disputes  which  have  led  to  judicial 
determination  of  the  various  questions  have  been  respecting  those 


Digitized  by  VjOOQ IC 


94  CASES  IN  CHANCERY.  [48  Eq. 

Parker  r.  Wulstein. 

oonditions  which  upon  the  one  hand  were  deemed  commerce  and 
upon  the  other  not. 

I  think,  therefore,  the  injunction  prayed  for  in  this  case  ought 
not  to  be  allowed ;  for  if  it  were  to  be  allowed,  it  would  most 
certainly,  though  indirectly,  control  commerce  between  states. 

But  beyond  this  I  do  not  feel  at  liberty  to  consider  the  ques- 
tion as  to  the  legality  or  illegality  of  the  assessment.  I  can 
only  say  that  a  proper  case  is  not  made  out  for  the  interference 
of  this  court.  To  determine  whether  this  assessment  shall  stand 
or  be  set  aside  or  not,  is  the  province  of  the  courts  of  law.  The 
power  given  to  this  court  by  the  statute  extends  only  to  granting 
injunctions  where  taxes  assessed  are  not  paid.  No  authority 
whatever  is  conferred  to  review  such  assessments.  Whatever 
the  result  may  be  practically,  in  every  such  case  as  the  one  now 
before  the  court,  it  seems  to  me  it  would  be  a  plain  usurpation 
for  this  court  to  attempt  to  set  the  assessment  aside  in  this  or  in 
any  other  such  case.  That  the  constitutional  question  may  be 
considered  by  the  court  of  chancery  was  expressly  decided  in  the 
case  of  Standard  Underground  Cable  Co.  v.  Attorney- General, 
supra.  But,  as  has  been  shown,  the  question  in  that  case  only 
pertained  to  the  propriety  of  issuing  an  injunction,  and  no  other 
question  has  been  considered  in  this.  If  the  respondent  desires  a 
declaration  that  this  assessment,  in  excess  of  the  $3,643.47,  be 
set  aside,  it  must  seek  it  in  another  forum. 


ir~M|  R  Wayne  Parker  et  al. 

56    8241 

V. 

Henry  Wulstein  et  al. 

A  lessee  covenanted  "  that  all  improvements  of  the  building  shall  belong 
to  the  landlord  at  the  expiration  of  the  term/'  and  put  up  shelves  which,  be- 
sides being  nailed  to  boards  or  cleats  which  were  nailed  to  the  wall,  rested  on 
counters  which  were  not  in  any  way  fastened  to  the  wall  or  floor ;  and  put  in  a 
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■fomace,  with  hot-air  flues  extending  to  holes  cut  in  the  floor,  for  the  purpose 
-of  heating  the  store-room  which  he  occupied  with  his  goods ;  he  put  up  large 
jiwnings  over  the  front  windows. — Heldj  that  these  were  all  improvements,  and 
-embraced  in  the  covenant  referred  to,  and  passed  to  the  landlord,  who  is  enti- 
ced to  an  injunction  preventing  their  removal  by  the  assignee  of  the  lessee. 


On  bill  for  injunction. 

Mr.  jB.  Wayne  Parker,  for  the  complainants. 

Mr,  Edward  Q.  Keaabey,  for  the  defendants. 

Bird,  V.  C. 

The  defendant  Bergerow  accepted  the  lease  from  the  complain- 
ants of  a  certain  store  property.  There  was  a  stipulation  in  the 
lease,  "  that  all  improvements  of  the  building  shall  belong  to  the 
landlord  at  the  expiration  of  the  term."  During  the  term  there 
were  shelves  put  up,  which  rested  on  a  base  counter  and  attached 
to  narrow  boards  or  cleats  which  were  attached  by  nails  to  the 
side- wall.  These  shelves  and  counter  were  used  by  the  tenant 
for  storing  and  displaying  his  goods.  He  also  placed  in  the 
basement  a  furnace,  from  which  he  carried  two  flues  to  holes  or 
roisters  cut  in  the  flooring  above,  for  the  purpose  of  heating  the 
store-room  properly.  This  furnace  and  these  flues  can  l)e  re- 
moved, leaving  nothing  to  show  they  had  been  used  except  the 
holes  made  in  the  floor  and  the  registers  therein  inserted.  There 
are  strong  iron  hooks  attached  to  either  side  of  the  front  windows 
for  the  purpose  of  holding  awnings,  by  means  of  which  the 
strong  light  can  be  shut  out  from  the  windows.  The  lessee  pro- 
<nired  iron  frames  and  the  ordinary  material  for  the  awnings  and 
attached  the  awnings  when  completed  to  the  said  hooks. 

The  lessee  assigned  his  interest  in  the  lease  to  the  defendant 
Wulstein.  The  complainant  consented  to  the  assignment,  but 
expressly  held  Bergerow  to  his  obligations  under  the  lease  for 
the  payment  of  the  rent.  At  the  close  of  the  terra  Wulstein 
advertised  and  offered  for  sale  the  said  shelves,  furnace  and 
awnings,  together  with  other  articles,  and  sold  them.  But  be- 
fore they  were  removed  an  injunction  was  obtained  and  inter- 
posed. 
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Wulstein  insisted  that  none  of  the  articles  mentioned  cai^. 
properly  be  regarded  as  an  improvement  to  the  building.  I 
think  a  little  reflection  will  satisfy  every  candid  inquirer  that 
the  complainant  is  entitled  to  what  he  prays  for  in  this  respect.. 
The  word  "improvement"  may  be  said  to  comprehend  every- 
thing that  tends  to  add  to  the  value  or  convenience  of  a  building 
or  a  place  of  business,  whether  it  be  a  store,  manufacturing 
establishment,  warehouse  or  farming  premises.  It  certainly  in- 
cludes repairs  of  every  description.  It  necessarily  includes  much 
more  than  the  term  "  fixatures."  Indeed,  so  far  as  I  am  able  to- 
understand,  it  is  difficult  to  conceive  any  additions  made  to  ik 
building  by  a  tenant  for  his  own  convenience  in  the  conduct  of 
the  business  which  may  not  properly  be  included  in  the  term- 
"  improvements." 

As  to  the  shelves  and  the  counters  upon  which  they  rest,  I  think, 
there  can  be  no  doubt  but  that  the  complainant  is  in  the  right. 
They  are  substantially  nailed  to  the  walls  of  the  building,  but 
not  so  substantially  nailed  to  the  walls  as  to  carry  or  hold  the- 
goods  to  be  placed  thereon  without  the  support  of  the  counters- 
upon  which  they  rest.  This  fact  makes  the  counters  an  essential 
part  of  the  shelves,  and  therefore  a  part  of  the  improvement^ 
although  not  attached  to  the  side-walls  or  flooring  by  nails  or 
any  other  device.  The  principle  which  applied  to  the  counter 
just  spoken  of  is  equally  applicable  to  the  furnace.  The  furnace 
and  the  flues  may  be  removed,  but,  in  my  judgment,  the  fact  that 
the  article  so  connected  to  the  building  and  applied  to  such  use 
may  \)e  removed,  is  not  the  criterion.  I  am  aware  that  this  may 
determine  whether  the  article  that  may  be  removed  is  a  fixture 
or  not.  But  clearly  many  things  may  be  considered  improve- 
ments to  the  premises  which  could  not  be  held  to  be  fixtures. 
Tlie  furnace  could  only  be  made  useful  by  cutting  holes  in  the 
flooring  above  and  inserting  registers.  No  one  would  pretend 
but  that  this  alteration  of  this  building  to  this  extent  add  for* 
the  purpose  of  heating  the  building,  was  an  improvement.  It; 
added  to  the  comfort  and  convenience  of  the  occupant  in  the* 
same  manner,  if  not  to  the  same  extent,  that  the  shelves  spoken^ 
of  did.     To  remove  the  heater  and  the  flues  would  render  the- 
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holes  in  the  floor  not  only  useless  but  disadvantageous,  if  not 
dangerous. 

The  same  reasoning  may  be  in  all  respects  applied  to  the  awn- 
ings. The  fact  that  these  large  frames  and  the  awnings  which 
they  supported  can  be  detached  by  lifting  them  out  of  the  hooks, 
cannot  in  any  sense  change  their  true  character.  Wulstein  might 
have  improved  the  property,  as  a  place  of  business,  by  putting  in 
new  doors,  and,  h^d  he  done  so,  no  one  would  insist  that  he  could 
lift  the  doors  from  their  hinges  and  remove  them.  Suppose  that 
he  had  found  the  windows  old-fashioned  or  not  suited  to  his 
taste,  and  he  had  removed  them  and  put  in  their  stead  large 
windows  at  considerable  expense,  and  so  constructed  them  that 
they  could  be  taken  out  without  in  any  manner  injuring  or  dis- 
figuring the  rest  of  the  structure ;  certainly  it  would  not  be  urged 
that  by  so  doing  he  would  not  violate  the  terms  of  the  lease. 
Suppose,  again,  that  instead  of  employing  awnings  to  control  the 
light  he'  had  hung  to  his  windows  shutters  or  blinds,  which  could 
as  easily  be  removed  as  awnings ;  in  such  case,  saying  nothing 
about  the  law  of  fixtures,  the  covenants  in  this  lease  would  ex- 
tend to  and  include  such  blinds  or  shutters.  To  remove  the 
windows,  which  J  have  referred  to  by  way  of  illustration,  would 
evidently  not  only  be  a  breach  of  the  covenant,  but  would  amount 
to  waste.  The  same  may  most  plainly  be  said  of  the  removal 
of  the  furnace  and  fines,  leaving  large  holes  in  the  fioor.  To 
supply  the  windows  and  to  close  the  holes  in  the  fioor  would  put 
the  landlord  to  no  small  expense,  which  certainly  is  not  contem- 
plated by  any  of  the  terms  of  the  lease.  These  views  seem  to 
be  fully  sustained  by  the  case  of  French  v.  The  Mayw*  <fcc.  of 
2few  York,  16  How.  Pr.  SW. 

I  will  advise  that  the  injunction  be  made  perpetual,  with  costs. 
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1 48  -98|  Frank  P.  Hagerty 

{ 50  m\ 

I  56    599|  ^' 

6038  John  Lee. 


Where  a  court  of  law  has  determined  the  legal  rights  of  two  adjoining  land- 
owners, H.  and  W.,  under  a  reservation  in  the  deed  from  the  one  to  the  other 
of  the  right  to  construct  a  building  upon  the  common  line  between  them, 
with  windows  therein  overlooking  the  land  conveyed,  and  H.  erects  such  build- 
ing, and  the  grantee  of  H.  afterwards  also  erects  a  building  upon  the  common 
line,  obstructing  such  windows,  so  as  to  prevent  the  ingress  of  light  and  air,  this 
court  will  not  interfere. 


On  bill  for  injunction. 

Jfr.  Irtoin  W.  SchtUtz,  for  the  complainant. 

Mr.  J.  L  Blair  Reiley  and  Mr.  J.  O.  Shipman,  for  the  de- 
fendant. 

Bird,  V.  C. 

Hagerty  was  the  owner  of  a  tract  of  land  in  the  borough  of 
Phillipsburg.  He  sold  one-half  of  it  to  Winters,  with  a  reserva- 
tion in  the  deed  in  these  words : 

"  The  party  of  the  first  part  reserving  the  right  to  the  free  use  of  the  light 
and  air  over  said  tract  above  described,  and  in  case  he  should  build  on  the 
common  line  between  the  parties,  he  reserves  the  right  to  put  windows  in  said 
building  overlooking  the  tract  above  described.  It  being  agreed  between  the 
parties  hereto  that  in  case  either  party  builds  on  the  common  line  for  a  dis- 
tance of  twenty-four  feet,  more  or  less,  from  the  south  edge  of  Main  street,  the 
line  is  to  be  in  the  middle  of  the  foundation  wall,  the  thickness  of  the  wall 
to  be  at  the  option  of  the  parties  hereto,  and  that  the  expense  of  the  wall 
and  the  partition  to  the  roof  of  the  building  shall  be  equally  borne,  share  and 
share  alike,  by  each.  The  party  of  the  first  part  further  reserving  the  right  to 
continue  the  wall  in  the  same  way  and  manner  as  last  above  mentioned,  but 
the  erection  thereof  to  be  at  their  own  expense,  with  the  further  right  to  the 
use  of  the  whole  wall.'' 
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Winters  joined  with  Hagerty  in  erecting  buildings  on  the 
iwenty-four  feet  front,  putting  the  partition  wall  upon  the  com- 
mon line  according  to  the  terms  of  the  covenant.  Hagerty  con- 
tinued his  building  back  from  the  front  towards  the  rear  three 
stories  high,  placing  the  wall  next  to  the  lot  so  conveyed  to 
"Winters  upon  the  common  line  between  them.  In  the  wall  so 
built  upon  the  common  line  he  left  openings  for  windows  in  each 
of  the  three  stories.  Winters  also  carried  his  buikUng  back  be- 
yond the  said  twenty-four  feet,  but  placed  the  wall  on  the  side 
towards  the  Hagerty  lot  about  six  feet  from  the  common  line. 
This  part  of  the  building  was  carried  up  three  stories  high. 
After  Winters  had  so  built  he  conveyed  his  lot  to  Lee,  the  de- 
fendant in  this  suit.  In  his  deed  conveying  the  title  to  Lee  he 
made  such  reference  to  the  covenant  above  set  forth  in  the  former 
deed  as  to  make  it  part  and  parcel  of  the  conveyance.  After 
Lee  took  the  title  and  possession,  he  commenced  to  build  upon  a 
portion  of  the  space  left  by  Winters  between  his  building  and 
that  of  Hagerty  a  frame  structure,  wide  enough  to  reach  from 
one  building  to  the  other  and  about  eight  feet  in  length,  which, 
if  completed  according  to  his  intention,  will  close  the  one  window 
in  each  of  the  three  stories,  except  a  very  few  inches  in  each 
window,  and  will  so  prevent  the  ingress  of  light  as  materially  to 
darken  the  dining-room  of  the  complainant.  Before  this  last 
structure  was  completed  the  complainant  filed  his  bill,  and  asked 
that  the  defendant,  Lee,  be  enjoined  from  completing  it.  An 
injunction  was  granted.  The  defendant  filed  his  answer,  and 
moved  to  dissolve  the  injunction.  The  chancellor  dissolved  the 
injunction,  but  in  so  doing  he  expressed  an  opinion  indicating 
that,  in  his  judgment,  tjie  complainant  was  entitled,  under  the 
reservation  mentioned,  to  a  reasonable  amount  of  air  and  light. 
Whether  the  structure  contemplated  by  the  defendant  deprived 
the  complainant  of  such  reasonable  light  and  air  was,  in  the 
judgment  of  the  chancellor,  to  be  determined  by  a  jury  in  a  court 
of  law.  In  this  view  he  was  sustained  in  the  court  of  errors 
and  appeals. 

The  legal  question  so  involved  has  been  determined  in  the 
•circuit  court  in  an  action  brought  by  Lee  agaiust  Hagerty  in 
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trespass,  charging  him  with  entering  upon  his  premises  and  de* 
stroying  the  said  structure.  I  have  been  furnished  with  a  copy 
of  the  views  expressed  by  the  chief-justice  in  disposing  of  the 
case,  and  I  here  present  them  : 

"  The  decision  of  this  case  depends  on  the  construction  of  the  claose  in  the 
deed  from  Hagertj  to  Winters  reserving  the  right  to  light  and  air,  as  there 
can  be  no  doubt  that  the  building  in  question  does  obstruct  the  light  and  air. 

"  The  question  therefore  is,  whether  the  reservation  is  general,  or  whether  it 
is  so  limited  as  not  to  prohibit  such  obstruction. 

**  The  language  of  the  clause  is  so  wide  in  its  reach  that,  if  accepted  in  the 
full  force  of  its  terms,  it  would  altogether  prevent  the  grantee  Winters  and 
his  privies  from  building  upon  the  land  conveyed.  It  would  be  difficult  to  put 
up  a.  building  on  these  premises  that  would  not,  in  some  degree,  affect  the 
qwmtum  of  light  and  air  stipulated  for.  It  is  scarcely  conceivable  that  this 
result  was  within  the  contemplation  of  tlie  parties. 

*'  When  we  look  at  the  context  we  perceive  that  so  wide  a  reservation  was 
not  intended.  This  is  conclusively  shown  bjf^  the  arrangements  of  the  instru- 
ment with  respect  to  the  erection  of  buildings  on  the  division  line.  The 
grantee,  as  well  as  the  grantor,  can  put  up  such  structures. 

*' Suppose  the  grantee^  should  have  constructed  a  building  on  the  division 
line  extending  frt>m  the  front  to  the  rear  of  the  lot ;  what  then  would  have 
become  of  the  reserved  right  to  light  and  air? 

^*  My  construction  of  this  reservation  is  this:  it  has  the  effect  to  forbid  the 
stopping  up  (so  as  to  prevent  the  access  of  light  and  air)  such  windows  as  the 
owners  of  the  a4jacent  property  may  choose  to  construct  at  all  times  except 
when  the  owner  of  the  servient  tenement  desired  to  build  upon  his  property. 
Such  windows  cannot  be  shaded  by  erections  for  the  purpose  of  closing  the  out- 
look into  the  property  of  the  plaintiff,  but  the  right  to  build  upon  the  premifiCB- 
is  unlimited. 

"  This  conclusion  justifies  the  putting  up  the  building  in  question. 

'*  I  assess  the  plaintiff's  damages  at  twenty-five  dollars. 

"  Let  judgment  be  entered  in  accordance  with  the  above  order." 

Counsel  for  the  complainant  insisted  that  notwithstanding  the- 
views  of  the  legal  tribunal  upon  these  very  facts  were  against 
him,  yet,  under  the  covenants  in  the  deeds  mentioned,  and  the 
evident  understanding  of  their  proper  interpretation  by  Winters, 
the  first  grantee,  as  displayed  by  his  conduct  in  first  allowing 
Hagerty  to  build  on  the  common  line  his  extension  to  the  rear 
beyond  the  twenty-four  feet,  and  then  extending  his  own  build- 
ing to  the  rear  a  considerable  distance  but  six  feet  distant  from 
the  common  line,  such  an  equity  was  presented  as  called  for  the- 
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interference  of  this  court  in  enforcing  and  maintaining  such  in- 
•terpretation.  He  insisted  that  the  covenant  was  not  meaning- 
less, and  that  the  court  was  justified  in  looking  for  an  explanation 
-of  its  terms  in  tlie  proceedings  of  the  parties  thereto  immediately 
after  its  delivery.  For  this  tliere  seems  to  be  some  authority. 
Tindall,  C.  J.,  in  Shore  v.  Wilson,  5  Scott  N.  R.  1037,  103S,  after 
laying  down  the  geneial  rule  as  to  the  interpretation  of  instru- 
ments by  the  instruments  themselves,  says :  "  The  true  interpre- 
tation, however,  of  every  instrument  being  manifestly  that  which 
will  make  the  instrument  speak  the  intention  of  the  parties  at 
Ae  time  it  was  made,  it  has  always  been  considered  as  an  excep- 
tion from^-or,  perhaps,  to  speak  more  precisely,  not  so  much  an 
•exception  from,  as  a  corollary  to — the  general  rule  above  stated, 
that,  where  any  doubt  arises  upon  the  true  sense  and  meaning  of 
the  words  themselves,  or  any  difficulty  as  to  their  application 
under  the  surrounding  circumstances,  the  sense  and  meaning  of 
the  language  may  be  investigated  and  ascertained  by  evidence 
^dehors  the  instrument  itself;  for  both  reason  and  common  sense 
agree  that  by  no  other  means  can  the  language  of  the  instrument 
be  made  to  speak  the  real  mind  of  the  party .'^  Reed  v.  Proprie- 
.tars  &e.,  8  How.  £7^;  Dunn  v.  English,  3  Zab.  1S6.  "  Where 
the  words  of  an  ancient  deed  are  equivocal,  the  usage  of  the  parties, 
under  the  deed,  is  admissible  to  explain  them.'*  Livingston  v. 
2fen  Broecky  16  Johns.  1^;  Inhabitants  of  Cambridge  v.  Inhabit- 
-ants  of  Lesdngton,  17  Pick.  £S^ ;  Stone  v.  Clark,  1  Meto.  378. 

But  it  must,  nevertheless,  be  remembered,  that,  notwithstanding 
the  chancellor  supposed  that  Hagerty  had  secured  a  substantial 
right  by  his  reservation,  which  could  not  be  interfered  with  at 
•the  will  of  his  grantee — the  extent  of  that  right  to  be  determined, 
however,  by  a  legal  tribunal — the  chief-justice  has  concluded 
•that  he  had  no  substantial  right  whatever  except  at  the  pleasure 
-of  his  grantee  or  his  privies.  Of  course,  it  must  be  seen  that 
•this  at  once  becomes  the  guide  for  the  action  of  this  court. 
Equity  follows  the  law.  It  has  no  intention,  nor  even  desire,  to 
'enlarge  the  boundaries  of  its  jurisdiction.  It  may  err  in  judg- 
ment, and  if  it  did  not,  there  would  be  no  occasion  for  a  higher 
(tribunal  to  overcome  such  imperfection  of  judgment. 

The  bill  must  be  dismissed,  with  costs. 
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Harrison  Carver  et  al. 

V. 

Charles  Todd  et  al. 


Where  the  wife  of  a  devisee  of  real  estate  takes  care  of  the  testator  during- 
his  last  sickness,  and  the  testator,  desiring  to  compensate  her  without  altering* 
his  will,  obtains  a  promise  from  the  devisee  that  he  will  convey  such  devised 
real  estate  to  his  wife,  after  the  decease  of  the  testator,  it  will  be  decreed  that 
such  devisee  takes  said  real  estate  in  trust,  and  his  convejanoe  thereof  to  his 
wife  will  be  upheld,  in  equity,  against  the  judgment  creditors  of  the  husband, 
devisee. 


On  creditor's  bill. 

Mr.  Martin  L,  Trimmer^  for  the  complainant. 

Mr.  Henry  A.  Fluoh  and  Mr.  John  L.  Oonndy  fer  the  defend- 
ant 

Bird,  V.  C. 

The  judgment  of  the  complainant  should  be  declared  to  be  a 
lien  upon  the  lands  in  question  prior  to  the  conveyance  under 
which  the  wife  of  the  defendant  claims,  unless  it  appears  to  have 
been  fully  established  that  the  grounds  upon  which  she  claims  to 
hold  the  title  have  been  clearly  and  satisfactorily  supported 
by  proof.  It  is  alleged  in  the  answer  that  the  husband,  the 
judgment  debtor,  was  the  devisee  under  the  last  will  of  Joseph 
B.  Abbott,  and  that  both  the  said  husband  and  his  wife  took 
care  of  the  said  Abbott  during  the  last  eighteen  months  of  his 
life,  and  that  during  that  period  he  made  sa-id  will  and  devised 
the  land  in  question  to  Todd,  the  judgment  debtor;  and  that  be- 
fore his  death,  and  while  upon  his  sick  bed,  he  made  known  the 
fact  of  his  having  made  his  will  and  of  the  disposition  he  had 
made  of  the  real  estate,  and  mentioned  the  fact  tiiat  X^dd  and 
his  wife  had  taken  care  of  him,  and  that  he  wanted  the  property 
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to  go  to  those  who  had  so  taken  care  of  him,  and  that  he  re- 
quested Todd  to  convey  the  said  lands  to  his  wife.  There  is  no 
aII<^tion  in  the  answer  that  Todd  made  any  promise  to  the  tes- 
tator. The  answer  leaves  it  with  the  simple  declaration  that  the 
testator  made  such  request  of  Todd ;  but  the  testimony  of  Todd 
himself  upon  this  subject  is  in  these  words : 

"Q.  How  did  you  come  to  make  this  deed  ?^ 

"^.  It  was  at  Joseph  Abbott's  request,  after  he  said  that  my  wife  had  taken 
care  of  him  through  all  his  sickness — looking  after  him ;  he  said  he  wanted 
her  to  have  it,  and  asked  me  if  I  would  have  any  objections  to  it ;  so  I  told 
him  I  was  perfectly  willing  that  she  should  have  it ;  he  often  talked  to  me 
about  it  while  he  was  sick ;  he  said  he  wanted  me  to  give  it  after  his  death ; 
he  always  said  that  those  who  waited  on  him  he  wanted  them  to  have  his 
property ;  he  had  often  talked  to  me  about  it — several  times — and  wanted  me 
to  do  it  after  his  death  ;  I  told  him  I  was  willing  that  she  should  have  it ;  I 
told  that  to  Mr.  Abbott ;  the  property  didnH  belong  to  me  then ;  it  was  willed 
to  me ;  Joseph  Abbott  and  I  entered  into  an  article  of  agreement,  and  he 
willed  it  to  me  at  that  time;  I  knew  when  I  had  this  talk  w'th  him  that  he 
had  willed  it  to  me." 

Mrs'.  Todd  testifies  as  follows : 

*'  Mr.  Joseph  Abbott  stated  that  he  wanted  roe  to  have  the  property ;  he 
made  my  husband  promise  on  his  death -bed  that  he  would  give  it  to  me,  be- 
cause I  had  taken  care  of  him ;  he  said  them  that  had  taken  care  of  him  he 
wanted  them  to  have  it;  I  have  taken  care  of  him  during  his  sickness  alto- 
gether ;  T  knew  he  had  made  a  will,  and  he  said  that  he  wanted  to  change  it 
now,  and  he  thought  that  that  would  answer  every  purpose ;  my  husband  and 
I  both  promised  at  the  time  that  it  would  be  done ;  the  property  was  deeded 
to  me  through  my  brotlier." 

This  testimony  .shows  that  the  testator  not  only  made  known 
his  wishes  and  the  requests  that  the  property  should  be  conveyed 
to  the  wife  of  the  devisee,  but  that  the  devisee  promised  that  he 
would  make  such  conveyance.  It  also  appears  that  this  request 
and  promise  were  made  at  a  time  when  the  testator  spoke  of 
altering  his  will  for  the  purpose  of  securing  to  Mrs.  Todd  the 
object  of  his  desire. 

Was  this  conveyance  made  by  Ttxld  to  his  wife  a  voluntary 
conveyance  for  the  purpose  of  defrauding  his  creditors,  or  was  it 
in  execution  of  the  promise  he  had   made  to  the  testator,  and 
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therefore  in  fulfillment  of  the  trust?  If  the  former,  it  is  fraudu- 
lent and  void  as  to  the  judgment  of  the  complainant;  but  if  the 
latter,  the  law  declares  that  it  would  have  been  a  fraud  upon  his 
part  not  to  make  the  conveyance.  It  was  declared  in  the  case 
of  Vreeland  v.  WUliamSy  6  Stew,  Eq,  734,^  that  such  conveyances 
should  be  upheld  in  courts  of  equity,  when  the  allegations  upon 
which  they  rest  are  clearly  and  satisfactorily  proved.  As  the 
citations  in  that  case  show,  the  principle  which  governs  applies 
as  well  to  real  as  to  personal  property  taken  in  trust  by  devisees 
or  l^atees.  See  case  of  Hoge  v.  Hoge,  1  WaJUs  163  (26  Am. 
Deo,  62)y  where  the  question  is  fully  discussed.  See  naU  to  Thomp- 
S(m*8  Lessee  v.  Whitey  1  Am,  Dec,  258^  and  notes  to  Towles  v. 
Burton^  24,  Am,  Deo,  4-13,  The  parol  proof  is  admitted,  not  to 
vary  or  contradict  the  terms  of  the  will,  but  to  enforce  the 
promises  of  devisees  and  l^atees  who  take  under  a  will,  which 
promises  have  been  made  in  consideration  of  such  devises  or  be- 
quests to  them.  All  courts  concede  the  justness  of  this  principle 
in  order  to  prevent  fraud.  Besides  the  authorities  above  referred 
to,  I  call  attention  to  the  following :  Williams  v.  Vreelandy  6  Stew, 
Eq,  135;  GouUaher  v.  GouUaher,  5  Waits  SOO;  Chamberlain  v. 
Chamberlain^  S  Freem.  Ch,  34. 

After  the  very  fullest  consideration,  I  feel  obliged  to  ac- 
cept the  testimony  of  the  defendants  upon  this  subject.  No 
witnesses  have  been  introduced  to  impeach  their  character,  nor 
is  there  any  circumstance  in  the  case  that  tends  to  cast  doubt 
upon  the  truthfulness  of  their  assertions.  The  conveyance  was 
not  made  to  the  wife  until  about  nine  months  after  the  death  of 
the  testator,  and  this  circumstance  is  laid  hold  of  by  counsel  of 
the  complainant  as  a  complete  answer  to  all  the  allegations 
respecting  the  promise  made  by  Todd  to  the  testator.  But  this, 
in  my  mind,  is  not  so  great  a  delay  as  to  create  any  just  grounds 
for  suspicion.  There  can  be  no  doubt  but  at  that  time  the  wife 
could  have  called  upon  this  court  to  enforce  the  trust  and  compel 
the  husband  to  execute  the  conveyance.  According  to  his  testi- 
mony nothing  could  have  prevented  this  result 

The  bill  will  be  dismissed,  without  costs. 
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Pennsylvania  Railroad  Company. 

1.  Proceedings  in  contempt  are  of  two  classes,  viz.,  (1)  those  instituted  solely 
for  the  porpose  of  vindicating  the  dignity  and  preserving  the  power  of  the 
court,  being  criminal  and  punitive  in  their  nature;  and  (2)  those  instituted  by 
private  individuals  for  the  purpose  of  protecting  or  enforcing  private  rights, 
being  remedial  and  civil  in  their  nature. 

2.  In  proceedings  of  the  second  class  the  state  of  mind  toward  the  court  of 
the  offending  party  is  immaterial,  and  it  is  no  answer  to  the  complaint  of  the 
injured  party  that  the  offender  did  not  intend  in  what  he  did  to  contemn  the 
authority  of  the  court 

3.  When  a  party  has  disobeyed  an  injunction  of  this  court  to  the  injury  of 
.another  party,  resulting  in  damages  unliquidated  in  their  nature  and  not  ascer- 
tainable by  the  machinery  of  this  court,  it  will  not,  in  the  absence  of  special 
•circumstances,  commit  the  offender  until  he  compensate  the  ii^ured  party,  bat 
ieave  the  latter  to  his  remedy  at  law. 


In  the  matter  of  William  H.  Bannard.  Prooeedings  in  con- 
tempt for  breach  of  injunction, 

Mr.  John  W.  Wariman  and  Mr.  John  J.  OrandaU,  for  the  mo- 
tion. 

Mr.  Samuel  H.  Oreif,  wmbra. 

Pitney,  V.  C, 

On  the  3d  day  of  December,  1889,  an  injunction  issued  out  of 
the  court  directed  to  the  defendant,  its  servants  and  agents,  en- 
joining them  to 

^Absolutely  desist  and  refrain  from  operating  your  engines  in  front  or  near 
the  house  of  John  B.  Thompson,  at  the  southeast  comer  of  Bridge  avenue  and 
Fourth  street,  in  the  city  of  Camden,  for  the  purpose  of  distributing  and  shift- 
ing your  cars  and  making  up  trains,  and  from  using  the  southernmost  track  in 
(toni  or  near  to  said  dwelling  to  stand,  put  or  place  cars  laden  with  cattle^ 
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sheep  or  hogs  upon,  except  in  eztraordinarj  emergencies  it  becomes  miayold* 
able."  • 

On  the  9th  day  of  July,  1890,  the  complainant  presented  hifv 
petition,  supported  by  affidavits,  setting  forth  that  one  Wiliiain 
H.  Bannard  was  the  superintendent  of  that  part  of  defendant^a 
railroad  mentioned  in  the  injunction,  and  had  been  duly  served 
with  a  copy  of  the  writ,  and  that  it  had  been  broken  by  drilling 
&c.  in  front  of  complainant's  premises.  An  order  was  made  o» 
this  petition  calling  on  Mr.  Bannard  to  show  cause  why  he  should 
not  be  attached  for  a  contempt  of  this  court  on  account  of  hia 
breach  of  the  injunction. 

On  the  return  of  this  order  a  day  was  fixed  for  the  hearing, 
and  both  parties  were  fully  heard  by  evidence  taken  orally. 

It  appeared  by  the  evidence  that  as  soon  as  the  decision  of  the 
court  of  errors  and  appeals  (18  Stew,  Eq,  870),  which  resulted  in 
this  writ,  was  made  known  to  Mr.  Bannard,  and  before  the  writ 
actually  issued,  he  issued  orders  in  writing  to  all  the  employes 
of  the  company  to  abstain  from  doing  the  prohibited  acts,  and 
also  gave  oral  orders  to  the  same  effect. 

With  regard  to  the  first  branch  of  the  injunction — that 
directed  against  running  engines  for  drilling  purposes  in  front 
of  complainant's  house — he  directed  all  engineers  in  going  out 
from  the  yard  towards  complainant's  house  to  stop  their  engines 
before  reaching  Fourth  street.  If  this  order  had  been  strictly 
obeyed  in  all  instances  there  would  have  been  no  breach  of  the 
injunction.  But,  in  point  of  fact,  it  was  not  in  every  instance 
observed,  and  in  many  instances  between  the  issuing  of  the  in- 
junction and  the  filing  of  the  petition,  and  again  since  that  time, 
engines  going  out  from  the  round-house  and  yard,  either  with 
cars  behind  them  to  be  backed  into  the  station,  or  alone  to  be 
backed  down  in  front  of  passenger  trains,  have  passed  Fourth 
street  and  the  front  of  complainant's  house. 

Was  this  forbidden  by  the  injunction  ?  I  think  it  was.  It 
was  a  use  of  the  tracks  in  front  of  complainant's  premises  for 
terminal  purposes — distributing  and  shifting  cars  and  making  up 
trains. 
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Mr.  Banuard  denied  all  intention  to  violate  or  disregard  the 
injunction,  and  I  am  satisfied  he  intended  in  good  faith  to  obey 
it.  And  it  is  proper  to  add  that  though  I  have  felt  constrained 
to  find  that  die  injunction  has  been  thus  disobeyed  in  many  in- 
stanceSy  yet  it  is  quite  true,  as  urged  by  defendant's  counsel,  that 
in  the  very  great  majority  of  the  movements  of  engines  of  the 
character  mentioned,  amounting  to  several  hundred  each  day,  they 
did  stop  at  Fourth  street  and  no  breach  occurred. 

Upon  this  case  counsel  for  Mr.  Bannard  made  several  points — 
first,  that  the  exception  of  "extraordinary  emergencies"  &c. 
applies  to  both  branches  of  the  injunction,  as  well  that  against 
drilling  as  that  against  the  standing  of  trains  loaded  with  live 
animals  in  front  of  complainant's  premises;  second,  that  the 
burden  is  on  the  complainant  to  show  that  the  comparatively  few 
breaches  proven  in  the  case  were  not  justifii^d  by  the  exception 
before  referred  to ;  third,  that  the  superintendent  can  only  be 
punished  for  a  willful  and  intentional  breach  of  the  injunction, 
and  that  the  element  of  intent  is  wanting  here. 

With  r^ard  to  the  first  point.  Upon  a  simple  reading  of  the 
writ,  and  a  consideration  of  the  subject-matter,  I  should  have 
thought  that  the  exculpatory  clause  was  intended  to  apply  only 
to  the  last  braneh  of  the  injunction  ;  but  by  reference  to  the  opin- 
ion of  the  court  of  appeals  in  Angd  v.  Railroad,  I4,  Stew,  Eq,  S16, 
which  formed  the  precedent  for  this  case,  I  find  (at  p.  331)  that 
the  court  intended  that  the  exception  should  extend  to  botb 
branches  of  the  injunction ;  and  as  the  language  used  is  capable 
of  being  so  construed,  I  will  §0  consider  it. 

As  to  the  second  point.  It  seems  to  me  that  Mr.  Bannard  is^ 
olearly  wrong  upon  the  plainest  principles  of  construction,  the 
general  rule  being,  that  he  who  seeks  the  benefit  of  an  exception 
of  this  sort  must  prove  himself  within  it.  And  here,  again,  a- 
reference  to  the  opinion  just  cited  shows  that  the  court  intended 
that  the  burden  should  be  thrown  on  the  railroad  company  of 
showing  that  the  forbidden  act  was  excused  by  the  special  cir- 
cumstances. Says  the  learned  justice:  "The  injunction  should 
be  against  the  use  of  those  tracks,  for  the  purpases  indicated,  in 
the  transaction  of  the  ordinary  business  of  the  defendant,  leaving^ 
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it  at  liberty  to  show,  in  response  to  any  attempt  to  punish  it  for 
violation,  that  an  occasional  use  was  necessitated  by  an  unforeseen 
•contingency.'^ 

The  third  point  opens  a  wider  field  for  discussion.  Proceed- 
ings in  contempt  are  of  two  classes,  namely, ^z^^,  those  instituted 
solely  for  the  purpose  of  vindicating  the  dignity  and  preserving 
the  power  of  the  court.  These  are  criminal  and  punitive  in  their 
nature,  and  are  usually  instituted  by  the  court  in  the  interest  of 
the  general  public  and  not  of  any  particular  individual  or  suitor. 
Second,  those  instituted  by  private  individuals  for  the  purpose, 
mainly,  if  not  wholly,  of  protecting  or  enforcing  private  rights, 
and  in  which  the  public  have  no  special  interest.  These  are 
remedial  or  civil  in  their  nature  rather  than  criminal  or  punitive. 
Dodd  v.  Una,  13  Stew.  Eq.  672  (at  p.  714),  per  Depue,  J. ;  People 
v.  Oyer  and  Terminer,  101  N.  Y.  ^46;  Rap.  Contempt  §  21.  At 
ihe  same  time  the  contempt,  which  is  the  foundation  of  this  latter 
class  of  proceedings,  may  be  of  such  a  character  as  to  induce  the 
•court  to  deal  with  it  as  a  niiatter  afiecting  the  dignity  and  power 
of  the  court  as  well  as  an  infringement  of  a  private  right. 

The  proceeding  here  belongs  to  the  second  class,  and  the  ques- 
ti6n  is,  whether  in  such  a  case  the  court  is  warranted  in  taking 
any  action  in  personam,  in  the  absence  of  a  willful  intention  to 
<H>dtemn  its  dignity  and  authority  and  to  disr^ard  its  order.  I 
think,  upon  principle,  that  the  answer  must  be  in  the  affirmative, 
provided,  of  course,  the  person  acting  contrary  to  the  order  of  the 
-court,  or  failing  to  act  in  accordance  therewith,  as  the  case  may 
be,  is  conscious  of  the  quality  of  his  act  or  non-action  in  that 
respect.  For  instance,  if  A  be  ordered  to  pay  a  sum  of  money 
to  B,  and,  being  able  so  to  do,  fails  to  make  the  payment,  of  what 
<x)nsequenoe  is  it  to  B  what  may  have  been  the  motive  which  in- 
•duced  the  failure,  or  what  may  have  been  the  state  of  A's  mind 
toward  the  court?  And  if  B  brings  the  breach  of  its  order  to 
the  attention  of  the  court,  and  asks  that  its  process  do  issue 
^igainst  A  therefor,  must  his  application  be  refused  if  A  can  satisfy 
the  court  that  he  entertained  no  disregard  for  the  court,  and  did 
not  mean  to  set  its  order  at  defiance?  So  in  the  case  of  a  nui- 
sance: if  A  be  enjoined  from  so  using  a  dam  on  his  land  as  to 
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flood  B's  land,  and  fails  to  observe  the  injunction,  and  B's  land 
is  flooded  thereby,  in  any  and  all  such  cases,  it  seems  to  me  that 
it  is  no  answer  to  the  complaint  of  the  injured  party  to  say  that 
the  party  inflicting  the  injury  meant  no  disrespect  to  the  court. 
The  injury  suflered  by  the  complaining  party  is  neither  increased 
nor  diminished,  nor  Jn  any  way  afiected  by  the  state  of  mind 
towards  the  court  of  the  party  inflicting  the  injury;  and  the 
breach  of  the  injunction  consists  in  doing  the  forbidden  thing, 
and  not  in  the  intention  with  which  it  is  done. 

It  seems  to  me  that  this  result  follows  necessarily  upon  the 
classification  of  these  proceedings  before  mentioned,  and  an  ex- 
amination of  the  cases  shows  that  such  has  been  the  rule  practi- 
cally, though  in  many  cases  tacitly,  observed  by  the  courts. 

In  QiAockenbush  v.  Van  Riper,  ^  Or,  Ch.  S60,  an  inteiHm 
injunction  against  flooding  land  by  a  dam  had  been  issued  and 
disobeyed.  Cross-motions  to  dissolve  the  injunction  and  to  attacb 
for  contempt  were  made,  and  both  were  granted,  although  the* 
chancellor  was  satisfied  (p.  366)  that  there  was  no  intention  ta 
violate  the  injunction.  Yet  he  ordered  the  parties,  in  what  may 
be  called  technical  contempt,  to  pay  the  costs  of  the  application,, 
and  refused  them  costs  on  the  motion  to  dissolve. 

Attachments  for  contempt  for  not  obeying  the  consent  rule  in* 
ejectment,  and  not  performing  an  award  on  a  submission  by  a  rule 
of  court,  furnish  illustrations  of  the  same  praictice.  MoClure  v. 
Ghdicky  2  Harr.  SJ^O;  The  State  v.  ChUicky  2  Harr.  435;  Den.  v. 
Hendrickson,  3  Harr.  366. 

A  case  more  in  point  is  Spokes  v.  The  Baiibury  Board  of 
Health,  L.  R.  {1  Eq.  Caa.)  Jfi,  11  Jur.  {N.  S.)  1010.  The  de- 
fendants there  had  been  enjoined  from  permitting  sewage  to  pass^ 
into  the  river  Ghirwell  to  the  injury  of  the  plaintiff^s  mill,  and 
a  motion  was  made  for  a  sequestration  against  them.  The  answer 
was,  that  the  defendants  had  found  it  almost  impossible  to  obey 
the  injunction  literally,  and  had  been  trying  to  find  means  of 
rendering  the  sewage  innocuous,  and  that  they  did  not  intend  to- 
treat  the  order  of  the  court  with  contempt.  But  Vice-Chancel  lor 
Wood  (afterwards  Lord  Hatherley)  refused  {1  Eq.  Caa.  48)  to- 
consider  the  defence,  held  the  intent  of  the  defendants  immaterial,. 
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and  ordered  the  writ  to  issue,  and  his  action  was  affirmed  on 
appeal  by  Lord-Justices  Knight-Bruce  and  Turner.  11  Jur.  {N, 
S,)  1011.  In  delivering  judgment  Lord-Justice  Knight-Bruce 
«aid  that  the  writ  was  a  matter  of  course,  due  to  the  plaintifiF  by 
the  law  of  the  country,  as  the  means  of  enforcing  the  order.  And 
Lord-Justice  Turner  said  :  "The  defendants  say  that  there  has 
been  no  willful  breach  of  the  order.  But  I  do  not  ascribe  to 
them  any  willful  intention  of  disobeying  the  injunction.  In- 
deed, their  action  shows  that  there  has  l)een  no  purposed  intention 
of  defeating  the  decree  of  the  court.^' 

The  writ  of  sequestration  for  seizing  and  holding  all  the  prop- 
erty of  the  defendant,  used  in  that  case,  is  one  of  the  modes,  and, 
perhaps,  the  most  efficient  mode,  of  compelling  a  corporation  to 
obey  the  order  of  the  court,  and  might  have  been  resorted  to 
in  this  case  instead  of  proceeding  against  the  servant  of  the 
defendant.  It  is  issued  against  corporations  under  the  same 
circumstances,  and  for  the  same  reason,  that  an  attachment  and 
commrtment  is  issued  against  natural  persons. 

Mr.  Bannard,  the  party  here  proceeded  against,  admits  that  he 
has  supreme  and  untrammeled  control^-exoept  as  to  the  amount 
of  money  he  may  spend — of  the  Amboy  division  of  the  defend- 
ant's road,  in  which  is  included  the  part  here  in  question.  He 
had  the  power  to  absolutely  prevent  any  breach  of  the  injunction. 
He  attempted  to  prevent  it  by  issuing  strict  orders  to  the  engineers 
and  other  employes.  He  might  have  done  more.  He  might 
have  stationed  independent  watchmen  at  the  points  in  question, 
with  power  to  see  that  his  orders  were  obeyed,  but  he  did  not. 
Under  these  circumstances,  I  think  it  is  plain  that  he  must  be 
held  to  be  personally  responsible  for  the  acts  of  the  persons  who 
actually  disobeyed  the  injunction.  They  were  employed  by  him, 
and  were  subject  to  his  orders  and  control,  and  their  acts  must, 
for  present  purposes,  be  held  to  be  his  acts.  It  would  be  in- 
tolerable to  compel  the  complainant  to  proceed  against  each  indi- 
vidual engineer  who  drove  his  engine  over  the  forbidden  ground. 

No  proof  was  offered  by  defendant  that  the  breaches  proven 
were  the  result  of  "  unforeseen  contingencies  '^  or  were  "  unavoid- 
able "  by  reason  of  "  extraordinary  emergencies."     On  the  con- 
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irary,  my  inference  from  the  evidence  is,  that  they  were  caused — 
fit  least  after  the  first  few  weeks  after  the  issuing  of  the  injunc- 
tion— by  the  fact  that  several  detached  locomotives  were  permitted 
to  leave  the  round-house  in  close  succession,  and  to  run  out  on  to 
the  siding  at  one  time,  preparatory  to  backing  down  in  front  of 
their  respective  trains ;  that  they  occupied  so  much  room  on  the 
siding  that  the  foremost  engine  was  necessarily  driven  past  the 
complainant's  house  in  order  to  give  room  for  the  rear  engine  to 
pass  the  switch  and  back  down  to  its  train.  It  is  hardly  neces- 
sary to  say  that  this  was  not  the  result  of  an  extraordinary 
emergency,  nor  was  it  unavoidable. 

For  these  reasons,  I  adjudge  Mr.  Bannard  guilty  of  a  breach 
of  the  injunction,  and  of  a  contempt  of  the  court  without  any 
willful  intention  to  disregard  or  contemn  its  authority  or  dignity. 

The  only  remaining  question  is  as  to  the  remedy  to  be  awarded 
to  the  complainant.  He,  by  his  counsel,  contends,  that  it  is  the 
duty  of  the  court,  and  within  its  powers  and  in  accordance  with 
its  practice,  to  commit  Mr.  Bannard  to  the  custody  of  the  proper 
sheriff  until  he  shall  compensate  the  complainant  in  money  for 
the  damages  suffered  by  the  acts  complained  of. 

The  circumstances  here  do  not,  in  my  judgment,  call  for  a 
definite  statement  of  the  power  of  the  court  and  proper  practice 
to  be  pursued  in  a  case  where  a  party  has  suffered  damages  by 
the  breach  of  an  injunction  capable  of  liquidation  in  this  court. 
I  shall  assume  with  confidence  that  the  court  has  the  power  to 
commit  the  offending  party  until  he  shall  compensate  the  injured 
party  in  such  a  case — for  instance,  if  the  party  enjoined  should, 
in  breach  of  the  writ,  cut  and  carry  away  timber,  the  value  of 
which  IS  ascertainable  by  the  machinery  of  this  court.  In  the 
case  in  hand,  however,  the  damages,  if  any,  are  unliquidated  and 
not  ascertainable  except  by  the  intervention  of  a  jury ;  and  for 
that  reason,  as  well  as  those  given  by  the  chief-justice  in  Palys  v. 
Jewett,  5  Stew.  Eq.  302,  mentioned  in  Potter  v.  Brick  Company^ 
S  Dick,  Ch.  Rep.  44^y  I  must  decline  to  ascertain  them.  It  may 
be  that  the  court  has  the  power,  and  in  a  proper  case  would  exer- 
cise it,  to  commit  the  offending  party  until  he  should  give  security 
to  pay  such  damages  as  a  jury  should  award.     Admitting  such 
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power,  it  is  enough,  for  present  purposes,  to  say,  that  this  case 
does  not  call  for  its  exercise,  the  defendant  being  amply  able  to 
respond  in  damages  to  the  plaintiff  for  the  injury  he  has  sus- 
tained. 

Costs  stand  on  a  different  basis,  and  have  been  awarded  in 
many  instances  in  which  no  other  remedy  or  punishment  was 
meted  out.  Quackeiiiuah  v.  Van  Riper ,  supra;  Partington  v. 
Booth,  3  Meriv.  I48. 

In  the  case  in  hand  the  complainant  was,  in  my  judgment, 
fully  justified  in  moving  against  Mr.  Bannard,  and  he  must  have- 
his  costs.     Dias  v.  Merle,  2  Paige  J^j^. 

In  this  connection  I  deem  it  proper  to  say,  that  the  difficulty 
which  the  defendant  encounters  in  transacting  its  business  with- 
out making  use  of  the  tracks  at  the  point  in  question  for  terminal 
purposes,  can  form  no  excuse  for  the  breaches  proven  in  this  case. 
In  March,  1886,  the  court  of  errors  and  {^ppeals,  in  the  Angel 
OaaCy  settled  the  respective  rights  of  the  defendant  and  the  abut- 
ting owners  along  the  street  in  question,  and  the  defendant  had 
ample  time  thereafler  to  enlarge  and  so  arrange  its  terminal  facili- 
ties as  to  avoid  infringing  on  complainant's  rights. 

I  will  advise  an  order  that  Mr.  Bannard  be  adjudged  guilty 
of  a  contempt  of  the  court  in  disobeying  the  injunction,  and  that 
he  pay  the  complainant  his  costs,  to  be  taxed,  and  a  counsel  fee- 
of  jlOO;  that  on  failure  to  pay  the  same  he  be  committed  to  the 
custody  of  the  sheriff  of  Camden  until  he  do  pay  them.  The- 
order  to  be  without  prejudice  to  complainant's  right  to  bring  an« 
action  at  law  for  damages. 
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Ellen  Wyckopp 

V. 

Elizabeth  Wyckopp  et  al, 

1.  A  devise  of  land  "to  be  valued  at  $90  per  acre''  amounts  merely  to 
giving  to  the  devisee  the  option  of  purchasing  from  the  residuary  beneficiaries 
at  the  price  named. 

2.  Testator  devised  certain  tracts  of  land  to  his  sons  and  son-in-law,  "  to  be 
valued  at  |90  per  acre."  He  thai  directed  that  hb  executors,  who  were  the 
three  devisees,  should  each  pay  an  annuity  of  $70  to  the  widow  in  lieu  of 
dower.    Held,  that  the  devisees  took  the  land  charged  with  the  annuity. 

3.  The  charge  on  the  land  in  such  case  is  not  aflected  by  the  fact  that  suffi- 
cient personal  estate  was  left  to  pay  the  annuity. 

Heard  on  bill,  answers  and  proofs. 

Mr.  John  L.  Oonnet  and  Messrs.  Voorhees  A  (Jotter^  for  the 
complainant. 

Mr.  H.  Burdett  Herr  and  Mr.  Oeorge  H.  Large,  for  the  de- 
fendants. 

Pitney,  V.  C. 

The  complainant  is  the  widow  of  John  M.  Wyckoff,  late  of 
the  county  of  Hunterdon,  and  she  seeks  by  this  suit  to  charge 
the  lands  of  which  he  died  seized  with  the  payment  of  an  annuity 
bequeathed  to  her  by  his  will.  He  died  in  1869,  seized  and  pos- 
sessed of  a  considerable  estate,  consisting  of  land  worth  about 
$14,000,  and  personal  property  which  netted,  after  paying  all 
charges,  nearly  $5,000. 

The  principal  question  involved  is  as  to  the  proper  construc- 
tion of  his  will,  which  is  as  follows :  • 

"^FirsL  It  is  my  will,  and  I  do  order,  that  all  my  just  debts  and  funeral  ex- 
penses be  duly  paid  and  satisfied  as  soon  as  conveniently  can  be  after  my 
decease. 
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"Item.  I  give  all  my  wearing  apparel  to  my  two  sons,  Martin  and  John, 
equally. 

"Item.  I  grant  and  devise  to  my  son  John  V.  F.  Wyckoff,  from  my  home- 
stead farm,  ten  acres  of  woodland  on  the  top  of  the  mountain,  to  be  valued  at 
ninety  dollars  per  acre. 

"  I  grant  and  devise  to  my  son-in-law  Garret  C.  Grarheart,  from  my  home- 
stead farm,  eight  acres  from  the  top  of  the  mountain,  together  with  the  two- 
acre  wood  lot  I  purchased  from  Peter  E.  Voorhees,  to  be  valued  at  ninety 
dollars  per  acre. 

"  I  grant  and  devise  to  my  son  Martin  Wyckoff  my  homestead  farm,  whereon 
he  now  resides,  together  with  the  balance  of  the  woodland,  containing  about 
one  hundred  and  fifty-five  acres,  more  or  less,  to  be  valued  at  ninety  dollars 
per  acre. 

"Item.  I  do  order  my  exeeutorsy  Martin  Wyckoff,  Garret  C.  Garheart  and  John 
V.  F.  Wyckoff,  each  one  to  pay,  or  cause  to  be  paid,  unto  my  beloved  wife 
Ellen,  the  sum  of  seventy  dollars  yearly  and  every  year  after  my  decease 
during  her  said  widowhood*  which  said  sums  is  to  be  her  right  of  dower  in  my 
estate ;  also  the  use  of  any  household  goods  that  she  may  want  the  use  of,  if 
she  wishes,  during  her  said  widowhood. 

"Item,  I  do  order  that  all  my  personal  property,  except  as  before  mentioned^  be 
sold,  and  all  my  just  debts  be  paid,  and  the  balance^  together  with  all  other 
property,  be  divided  into  three  equal  shares — one  share  to  my  son  Martin 
Wyckoff,  one  share  to  my  daughter  Gitty  Maria,  wife  of  Garret  C.  Garheart, 
one  share  to  my  son  John  V.  F.  Wyckoff,  equally,  share  and  share  alike. 

"Lastly.  I  hereby  appoint  my  son  Martin  Wyckoff,  my  son-in-law  Garret 
C.  Garheart,  and  my  son  John  V.  F.  Wyckoff,  my  executors  of  this  my  last 
•will  and  testament." 

It  was  admitted  at  the  hearing,  though  not  alleged  in  the  bill, 
that  the  land  so  devised  comprised  all  the  real  estate  of  which 
the  testator  died  seized,  and  that  the  three  children  named  in  his 
will  were  his  only  heirs  at  law.  The  devises  in  the  will  were 
construed  by  the  beneficiaries  of  the  residue  as  amounting  in 
effect  to  several  devises  to  the  devisees  named  upon  condition 
that  each  should  pay  to  the  executore  the  price  named  in  the  will, 
and  that  such  devises  did  not  take  effect  unless  and  until  the 
several  devisees  paid  or  satisfied  the  sum  fixed.  Or,  to  state  it 
more  simply,  that  it  amounted  to  giving  the  several  devisees 
named  the  option  of  purchasing  from  the  beneficiaries  of  the  resi- 
due the  lands  specified  at  the  prices  named. 

I  think  this  was  probably  the  true  construction,  and  that 
neither  of  the  devisees  named  could  be  charged  with  the  amount 
of  the  price  per  acre  named  until  he  had  assented  to  and  accepted 
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the  devise.  This  is  the  corollary  of  the  rule,  that  if  the  devisee 
accepts  the  devise  subject  to  a  charge  he  becomes  personally  re- 
sponsible for  the  charge.  Homing  v.  Wiederspalen^  1  Stew,  Eq. 
387  ;  Dodge  v.  Manning y  1  Comst.  302  ;  Porter  v.  Jackson,  4  Am. 
Pro.  Rep.  236,  95  Ind.  210. 

In  effect,  then,  the  lands  descended  to  the  heirs  at  law  subject 
to  a  right  given  by  the  will  to  each  of  the  sons  and  son-in-law  to 
take  certain  portions  at  certain  prices,  to  be  paid  to  the  executors 
and  through  them  to  the  heirs  at  law. 

But  this  view  of  the  effect  in  law  of  these  devises  does  not  affect 
the  right  of  the  complainant  in  the  provision  made  for  her. 

Martin  Wyckoff  declined  to  accept  the  devise  of  the  farm  to 
him  at  the  price  named,  and  made  a  contract  with  his  brother 
and  sister  to  purchase  it  at  a  less  price,  viz.,  $12,106,  and  the 
brother  and  sister  conveyed  it  to  him  by  deed  dated  April  18th, 
1871,  with  that  sum  named  as  the  consideration.  He  afterwards 
conveye<l  it  to  other  parties,  and  at  the  filing  of  the  bill  the 
greater  part  of  it  was  vested  in  his  widow,  Elizabeth  Wyckoff, 
tbe  defendant,  he  having  died  insolvent. 

The  allegations  and  charges  of  the  bill  are  quite  meagre  and 
indistinct.  After  setting  out  the  death  of  the  testator,  seized  of 
the  lands  in  question,  the  proof  of  the  will  by  the  three  execu- 
tors, the  arrangement  between  Martin  Wyckoff  and  his  brother 
and  sister  as  to  the  price  he  should  pay  for  the  homestead  and 
of  the  conveyance  in  pursuance  of  it,  the  non-payment  of  the 
annuity,  the  several  subsequent  conveyances  of  the  lands  devised 
to  John  and  Martin,  it  proceeds  to  charge  that  Martin  and  John 
have  permitted  and  allowed  the  sums  due  from  them  to  fall  in 
arrear,  so  that  there  is  due  from  Martin  $770,  and  from  John 
$948 ;  and  then  charges  that  said  sums  of  money,  with  interest, 
together  with  what  should  in  the  future  accrue,  should  be  decreed 
to  be  a  lien  and  charge  upon  said  real  estate  so  devise<l  to  Martin 
and  John,  and  prays  a  decree  accordingly  and  a  sale  in  default 
of  payment. 

Xo  default  is  charged  against  Garheart  nor  relief  prayed  against 
him.    But  he  is  made  a  party  as  executor. 

No  allegation  is  found  in  the  bill,  nor  was  proof  offered  at  the 
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hearing,  as  to  the  manner  in  which  the  consideration  named  in 
the  deed  from  John  and  Mrs.  Grarheart  to  Martin  for  the  home- 
stead was  arranged  between  the  parties,  nor  as  to  whether  any  of 
it  ever  actually  came  to  the  hands  of  the  executors. 

The  proof  shows  that  Grarheart,  the  son-in-law,  has  paid  his 
share  of  the  annuity  to  the  widow,  but  that  Martin  Wyckoff  and? 
John  V.  F.  Wyckoff  have  failed  to  pay.  Martin  stopped  paying 
in  1877,  and  the  effort  is  to  charge  the  farm  conveyed  to  him 
with  the  payment  of  the  arrears  due  both  from  Martin  and  John,, 
or  at  least  those  due  from  Martin. 

No  objection  was  taken  to  the  frame  of  the  bill  on  account  of 
multifariousness. 

Complainant's  counsel  rely  upon  two  canons  of  construction,, 
which  they  contend  are  well  established  and  apply  here,  andt 
either  of  which  they  contend  is  sufficient  to  sustain  their  claim. 

The  first  is,  that  when  land  is  devised  to  a  person,  either  in- 
dividually or  as  executor,  and  the  devisee,  either  as  individual  or 
as  trustee,  is  directed  to  pay  a  l^acy,  such  l^acy,  whether  it  be 
a  single  sum  or  an  annuity,  is,  by  implication,  charged  upon  the 
land  so  devised. 

Second,  That  where  there  is  a  gift  of  a  l^acy  and  a  devise  of 
the  residue,  consisting  of  both  personal  and  real  property  in  a- 
blended  mass,  there  is  a  like  charge  without  r^ard  to  the  suf-^ 
ficiency  of  the  personalty  to  discharge  the  l^acy. 

I  will  deal  only  with  the  first  proposition  or  canon  ;  and  in  its 
support  may  be  cited  Schanck  v.  ArrowsmUh,  1  Stock  314,  (at  p. 
380) ;  Cox  V.  OorkendaU,  2  Beas.  138  (at  p.  llfi) ;  Mathewson  v. 
Sanders,  11  Ckmn,  144;  Elliot  v.  Hancock,  2  Vem.  US ;  AU- 
cock  V.  Sparhawk,  S  Vem,  2^8  ;  Harris  v.  Fly,  7  Paige  421  (at 
p,  4^5) ',  Lypert  v.  Carter,  1  Ves,  Sr.  4^9 ;  Preston  v.  Preston,  £ 
Jur.  {N,  S,)  1040  ;  Peacock  v.  Peacock,  34  L,  J,  Ch.  (N,  S,)  316,. 
per  Vice-Chancellor  Wood ;  Cross  v.  Kennington,  9  Beav,  150  ; 
GoUemoi^e  v.  QUI,  2  Sm.  &  G,  168,  23  L,  J,  Ch,  {K  S.)  6O4,  8 
DeG,,  M,  &  G,  667 ;  Porter  v.  Jackson,  supra. 

I  think  these  authorities  do  establish  the  canon  in  question 
most  clearly,  as  claimed  by  the  complainant.  And  the  only 
question  here  is  as  to  its  application  to  the  present  case ;  and,  so- 
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applying  it,  we  find  an  expression  of  an  intention  by  the  testator 
that  his  son  Martin  should  have  the  homestead  farm  of  one  hun- 
dred and  fifty-five  acres  at  the  price  of  $90  per  acre,  to  be  paid 
to  his  executors,  and  that  he  should  have  one-third  of  the  residue 
of  his  estate,  of  which  the  price  to  be  paid  for  the  farm  was  to 
form  a  part ;  and  that  he  must  pay  the  complainant  $70  a  year. 
In  effect,  as  I  construe  it,  he  said  to  Martin:  "I  give  you  the 
homestead  farm,  but  you  must  pay  your  brother  and  sister  each 
^30  for  each  acre  of  it,  and  your  mother  $70  a  year  during  her 
life."  This  seems  to  me  to  be  the  actual  meaning  and  effect  of 
the  devise  to  Martin,  and,  thus  interpreted,  subjects  the  land  to 
a  charge  in  favor  of  the  complainant. 

Several  objections  are  made  to  this  view  and  result  which  I 
will  notice. 

First,  It  is  said  that  Martin  did  not  take  under  the  will,  but 
by  purchase  from  his  brother  and  sister.  But  the  answer  is 
obvious ;  he  could  not  alter  the  intention  of  his  father,  as  ex- 
pressed in  his  will,  by  any  act  of  his.  And  it  is  the  intention 
of  the  tfestator  which  we  have  now  to  deal  with ;  nor  could  he 
t|ike  the  land  upon  any  new  terms  agreed  upon  with  the  other 
beneficiaries  under  the  will  and  dot  assented  to  by  the  complain- 
4mt,  without  performing  tli^  conditions  imposed  upon  him  by  the 
devisor. 

It  is  well  settled  that  the  canon  with  which  we  are  now  deal- 
ing applies  to  a  case  of  a  devise  to  the  heirs  at  law.  Preston  y. 
Prestoriy  ^  Jur.  {N.  S.)  IO4O,  was  such  a  case,  and  so  was  the 
leading  case  of  Alcoek  v.  Sparhawky  ^  Vem,  S^S,  and  Awbrey  v. 
MidcUeton^  ^  Eq,  Cos.  Abr,  Ifil^  and  also  the  modern  cases  of  Gre^ 
^fille  V.  Brovme,  7  H.  L,  Cos,  689,  and  Porter  v.  Jackson,  above  cited. 
•Chancellor  Walworth,  in  Harris  v.  Fly,  7  Paige  4£1  (at  p.  4^7), 
says :  "  The  rule  as  to  the  equitable  charge  upon  the  estate  de- 
vised is  the  same  where  the  real  estate  is  devised  either  to  the 
Jieir  at  law  or  to  a  stranger  upon  condition  that  he  pay  the  legacy. 
In  the  first  case,  though  the  devise  to  the  heir  is  void  at  law,  yet 
dn  equity  it  is  good  as  an  equitable  charge  upon  the  land  of  the 
heir  who  is  directed  to  pay  it,"  citing  Smith  v.  AUerly,  Freem, 
Ch,  lS6y  which  is  in  })oint.     And  where  the  devise  is  to  an  heir 
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at  law  who  is  appointed  executor  and  directed  to  pay  the  legacy, 
a  renunciation  of  the  executorship  will  not  affect  the  lien.  Gre- 
ville  V.  Brown,  Lypert  v.  Carter,  supra. 

It  is  next  urged  that  tJie  direction  to  pay  is  against  Martin  in 
his  capacity  of  executor: 

"  I  do  order  my  executors,  Martin  Wyckoff,  Garret  C.  Garheart  and  Joh» 
V.  F.  Wyckoff,  each  one  to  pay,  or  cause  to  be  paid,  unto  my  beloved  wife 
Ellen,  the  sum  of  seventy  dollars  yearly  "  &c. 

If  the  direction  had  been  that  the  three  executors  jointly 
should  pay  the  whole  annuity  of  $210,  and  the  whole  purchase- 
money  had  been  paid  to  thera,  this  argunoent  would  have  had 
more  force,  but  the  devise  is  not  to  the  executors  collectively,  but 
to  each  severally.  The  intention  of  the  testator,  however,  is  clear 
enough.  He  divides  the  burden  of  this  annuity  equally  among 
the  three  because  the  bulk  of  the  estate  was  divided  in  th(xse 
portions,  and  he  intended  each  share  should  be  charged  with  one- 
third.  It  is  true  that  the  lands  devised  to  Grarheart  and  John 
severally  were  not  sufficient  to  answer  the  burden,  and  Grarheart 
did  not  receive  one-third  of  the  residue,  but  it  was  given  to  his 
wife;  but  the  personalty,  including  the  price  of  the  land  passing 
through  Garheart's  hands  to  his  wife,  was  ample  to  secure  him, 
and  he  could  see  to  it  that  he  was  secured  out  of  it  against  the 
burden  cast  upon  him,  so  that  he  would  suffer  no  injustice,  and 
John  would  receive  his  share  of  the  residue  directly. 

It  seems  to  me  that  the  testator  expected  at  least  that  the 
executors  would  severally  take  advantage  of  their  positions  as 
executors  to  protect  and  secure  the  complainant's  legacy  to  the 
extent  named,  and  for  that  reason  and  purpose  put  the  duty  of 
paying  upon  them  as  executors,  and  that  is  as  far  as  the  argu- 
ment goes.  But,  in  my  judgment,  it  dt>es  not  reach  far  enouglv 
to  relieve  the  land,  since  it  is  well  settled  that  a  charge  may  well 
stand  both  against  the  land  and  the  person  of  the  devisee.  See 
the  cases  first  above  cited. 

The  principal  objection,  however,  relied  upon  to  the  imposition' 
of  the  charge  in  this  case  is,  that  the  personal  estate  was  ample 
for  that  purpose,  and  appeal  was  made  to  the  general  rule,  that 
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the  personal  estate  is  the  primary  fund  for  the  purpose  and  raust 
first  be  exhausted  before  resort  is  liad  to  tlie  land,  and  that  if 
there  be  suflRcient  personalty  the  real  estate  is  not  charged.  But 
I  do  not  think  the  rule  reaches  this  case.  Here  the  legacy  is 
given  in  lieu  of  dower  in  the  very  real  estate  now  sought  to  be 
charged,  a  circumstance  which  has  frequently  been  noticed  as  a 
reason  for  holding  the  real  estate  to  be  charged,  and  if  the  whole 
annuity  were  charged  on  the  homestead  farm,  it  would  be  little, 
if  any,  greater  than  the  value  of  the  dower  of  the  complainant  in 
that  farm.  Then,  by  the  peculiar  frame  of  the  will,  if  strictly 
carried  out,  Martin  Wyckoff  would  have  received  no  money, 
since  his  share  of  the  whole  estate  would  be  less  than  the  value 
of  the  farm,  and  he  would  be  obliged  to  pay  a  large  sum  to  the 
executors,  and  under  the  arrangement  actually  made  presumably 
did  pay  a  large  sum  over  to  the  executors,  or  to  his  brother  and 
sister,  and  yet  he  is  charged  individually,  though  by  his  desig-^ 
nation  of  executor,  with  the  payment  to  complainant  of  $70  a 
year. 

Again,  there  is  no  direction  to  the  executors  to  set  aside  a  sum' 
of  money  and  put  it  at  interest  to  raise  this  annuity,  and  sucb 
course  does  not  seem  to  have  been  contemplated  by  the  testaton 
The  frame  of  the  will  is  consistent  with  the  notion  that  the  tes- 
tator intended  that  the  entire  annuity  should  be  chargeable  upon 
all  the  lands  indiscriminately,  and  that  Martin,  as  the  owner  of 
the  farm,  which  constituted  the  bulk  of  the  real  estate  in  value, 
would,  in  his  capacity  of  executor,  be  able  to  protect  himself 
against  being  charged  with  more  than  his  share  of  it  by  im- 
pounding enough  money  for  that  purpose. 

But  the  adjudged  cases  show  that  the  element  of  a  deficiency 
of  personal  assets  is  not,  in  genen^l,  considered  in  cases  arising 
under  the  canon  in  question.  Elliot  v.  Hancock,  sitpra; 
FraruHS  v.  ClenKyw,  23  L,  J.  Oh,  (N.  S.)  288,  Kay's  Rep,  436; 
Cross  V.  Kennington  and  Browne  v.  Greville,  supra,  are  instances. 
And  this  must  be  so  from  the  nature  of  the  case,  for  the  devise 
is  to  the  very  party  who  is  charged  with  the  payment.  And  the 
meaning  of  the  devise  is,  that  the  devisee  holds  upon  the  condi- 
tion that  he  do  pay.     Nor  is  there  any  distinction  between  an 
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annuity  and  a  single  payment  legacy  as  to  its  being  a  cliarge. 
Gallemore  v.  Gilly  ChremUe  v.  Browne  supra,  and  Cote  v.  Tamer , 
4,  Ru88,  376,  were  cases  of  annuity. 

If,  then,  this  farm  was  chargeable  with  the  payment  of  $70  a 
year  to  the  complainant,  in  the  hands  of  Martin  Wyckoff,  I  see 
no  reason  why  it  should  not  be  also  chargeable  in  the  hands  of 
his  grantee.  Surely  the  defendant,  Elizabeth  Wyckoff,  his 
widow,  to  whom  he,  through  a  third  party,  conveyed  the  greater 
part  of  it  in  his  lifetime,  and  who  owned  it  at  the  jbime  the  bill 
was  filed,  has  shown  no  equity  against  such  payment.  She  does 
not  deny  notice  of  the  will,  or  of  the  non-payment  of  the  annuity. 
She  does  not  even  set  up  that  she  paid  value. 

The  answer  of  the  defendant  Pidcock,  who  purchased  the 
larger  part  of  the  farm,  after  bill  filed,  fi*om  Mrs.  Elizabeth 
Wyckoff,  is  of  the  same  character.  The  other  defendants,  who 
are  the  present  owners  of  fifteen  acres  sold  off  of  the  farm  by 
Martin,  have  not  answered. 

I  think  the  complainant  is  entitled  to  a  decree,  but  that  the 
charge  against  Martin  Wyckoff's  farm  must  be  coufined  to  the 
annuity  with  which  he  is  personally  liable,  and  also  the  same 
with  regard  to  the  lands  devised  to  John  V.  F.  Wyckoff. 


48    )20 
54    509, 

48    1» 
61    225 
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Hannah  V.  Bordbn 


Henry  A.  Curtis  and  William  T.  Oonoveb. 

1.  a  ooart  of  equity  will  not,  under  the  guise  of  a  bill  for  specific  perfom- 
ance,  entertain  a  suit  for  compensation  or  damages  which  might  be  recovered 
at  law. 

2.  But  where  a  vendee,  by  contract,  of  real  estate  comes  into  this  court  in 
good  faith  asking  the  specific  performance  of  his  contract,  and  with  a  reason- 
able expectation  that  the  vendor  is  able  to  perform  it,  and  it  afterwards  appears 
that  the  defendant  is  unable  to  perform,  either  in  whole  or  in  part,  then  this 
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-court  ma7,  and,  when  justice  requires,  will,  give  relief  b7  wa7  of  compensa- 
tion in  money  in  lieu  of  specific  performance. 

3.  Also,  where  a  vendee  by  parol  contract  has  so  far  and  in  such  manner 
performed  the  contract  on  his  part  that  he  cannot  be  restored  to  his  former 
position  and  has  no  adequate  remedy  at  law,  thb  court  will  give  him  relief  by 
way  of  compensation  In  money. 

4.  Five  heirs  at  law  of  a  common  ancestor,  one  of  whom  was  the  complain- 
ant, made  partition  among  themselves  of  his  real  estate  by  mutual  releases ; 
one  parcel  was  subject  to  a  lease  for  years  executed  by  the  ancestor  to  one  of  the 
heirs  jointly  with  a  third  party.  This  parcel,  so  under  lease,  was  allotted  to 
the  complainant  The  heir  (one  of  the  defendants,  who  was  co-lessee  of  thb 
-parcel ),  promised  the  complainant  at  the  time  of  the  partition  that  he  would 
procure  from  his  partner  a  release  or  surrender  of  the  lease,  and  stated  that 
his  co-lessee  had  agreed  to  join  him  therein,  and  complainant  accepted  the 
share  on  the  strength  of  such  promise.  On  bill  against  the  two  lessees  for 
specific  performance  of  the  agreement  to  surrender,  it  appeared  that  the  defend- 
ant heir  was  not  authorized  by  his  co-lessee  to  make  such  contract. — Held, 
that  the  complainant  was  entitled  to  relief  against  the  promising  defendant  by 
way  of  compensation  in  money. 

Od  final  hearing  on  bill,  answers  and  proofi. 

Mr.  Halted  H,  Waimnght,  for  the  complainant, 

3fr.  Frederick  Parker  and  Mr.  Charles  J.  Parker ^  for  the  de- 
fendants. 

Pttney,  V.  C. 

This  is  a  bill  for  the  specifio  perfbcmanoe  of  a  parol  oontraot 
for  the  surrender  of  a  lease. 

Mrs.  Borden,  the  complainant,  her  sister,  Mrs.  Van  Leer,  and 
her  brothers,  Asa  Curtis,  Abraham  O.  Curtis,  and  Henry  A.  Cur- 
tis, one  of  the  defendants,  were  children  and  heirs  at  law  of 
Osbom  Curtis,  who  died  intestate  in  September,  1886,  seized  of 
considerable  real  estate.  One  parcel  of  this,  a  store-house  and 
yard,  had  been  leased  by  the  decedent  to  the  defendants,  Henry 
A.  Curtis  and  William  T.  Conover,  as  partners  in  trade,  for  the 
term  of  ten  years  from  December  31st,  1885,  at  the  yearly  rent 
4)f  $820. 

After  the  death  of  their  father,  the  heirs  above  named  made  a 
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friendly  partition  of  the  real  estate  of  which  he  died  seized,  io 
which  the  store-house,  so  under  lease,  was  set  off  to  Mrs.  Van 
Leer,  and  part  of  the  yard  or  lot  included  in  the  lease  was  set 
off  to  the  complainant.  The  complainant  by  her  bill  alleges  that 
it  was  a  part  of  the  verbal  agreement  for  partition  that  the  lease 
should  be  surrendered,  and  that  Henry  A.  Curtis,  the  defendant, 
should  procure  such  surrender,  but  Conover,  the  partner  and  oo- 
lessee  of  Henry,  was  not  a  party  to  that  agreement. 

There  was  no  formal  surrender  of  the  lease,  and  the  prayer  or 
the  bill  is,  that  the  defendants  may  be  decreed  to  specifically  per-^ 
form  the  agreement. 

A  demurrer  to  the  bill  was  overruled,  as  reported  in  1  Dick^ 
Ch.  Rep.  468.  The  defendants  then  answered,  and  by  their  sev- 
eral answers  denied  the  allegation  that  there  was  any  agreement 
made  by  eitherof  ithemthat-the  lease  held  by  them  should  b& 
surrendered,  or  that4t  ever  was  surrendered,  either  expressly  or 
by  implication.  They  allege  that  rent  accruing  under  it  has  been 
r^ularly  paid  ever  since  the  partition  to  Mr.  Van  Leer,,  as  the 
agent  of  his  wife  and  of  the  complainant,  and  that  these  rents 
had  been  apportioned  between  the  complainant  and  Mrs.  Vaa 
Leer. 

At  the  hearing  it  appeared  that  the  decedent  died  in  Septem- 
ber, 1886,  possessed  of  considerable  personal  estate,  besid» 
realty,  and  that  on  the  21st  of  February,  1887,  the  defendant 
Henry  Curtis  filed  his  bill  in  this  court  against  his  brothers  and 
sisters  for  a  partition  of  the  real  estate  of  which  their  father  died 
seized,  and  which  consisted  of  several  parcels;  and  that  ott 
March  21st,  1887,  before  the  proceedings  had  progressed  beyond 
the  return  of  process,  the  defendant  Henry,  his  brother  Abrahami,. 
and  his  brothers-in-law  Borden  and  Van  Leer,  each  acting  for 
their  respcictive  wives,  met  for  the  purpose  of  arranging  an  ami- 
cable partition,  and,  as  a  preliminary  step,  agreed  upon  values  to 
be  fixed  upon  the  several  parcels  of  land  for  the  purposes  of  the 
partition. 

Several  of  these  parcels  were  situate  on  two  sides  of  a  block 
in  Manasquan,  and  included  the  corner  store-house  leased  to  and 
occupied  by  the  defendants  under  the  lease  of  December  31st, 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]     FEBRUARY  TERM,  1891.  123 

Borden  v.  CurtU. 

1885.  The  yard  annexed  to  this  store-house,  and  leased  with  it, 
was  not  in  its  rear,  but  was  in  the  rear  of  and  naturally  belonged 
partly  to  the  lot  adjoining  the  corner  store  on  its  side  and  partly 
to  the  lot  in  the  rear  of  the  store.  In  fact,  I  infer  that  the  yard 
was  acquired  by  the  ancestor  under  two  diflFerent  conveyances. 
At  any  rate,  in  fixing  the  parcels  and  prices  for  the  purposes  of 
partition,  no  part  of  the  yard  was  attached  to  the  corner  store. 
A  part  of  it  was  attached  to  the  lot  adjoining  the  corner  and  a 
part  of  it  to  the  lot  in  the  rear  of  the  corner.  Three  of  the  par- 
ties to  this  interview,  namely,  Abraham  O.  Curtis,  Mr.  Van  Leer 
and  Mr.  Borden,  swore  that  after  the  prices  had  been  so  fixed, 
and  before  any  further  steps  had  been  taken,  it  was  agreed  that 
the  various  parcels  should  go  into  the  partition  free  and  clear  of  all 
encumbrances ;  that  a  mortgage  which  was  upon  one  of  the  par- 
cels should  be  paid  out  of  the  personal'  estate  of  the  decedent, 
which  was  ample  for  that  purpose ;  and  they  swear  that  the  lease 
held  by  the  defendants  was  also  mentioned  as  an  encumbrance, 
and  that  the  defendant  Curtis  said  that  it  should  be  surrendered, 
and,  being  reminded  that  Conover  was  interested  in  that,  said 
that  he  would  be  all  right,  and  that  he  would  see  him  and  get 
his  consent  to  it.  Defendant  Curtis  denies  this,  and  swears  that 
no  mention  was  made  of  it.  At  the  close  of  the  conference  the 
choice  of  shares  was  put  up  at  auction,  and  defendant  Curtis 
ofiered  to  give  to  his  brothers  and  sisters  $500,  to  be  divided 
among  them,  for  the  first  choice.  This  ofier  they  accepted, 
whereupon  he  asked  time  until  the  next  morning  to  make  his 
choice.  In  the  meantime  Mr.  Van  Leer,  who  was  the  acting  ad- 
ministrator of  the  decedent,  and  knew  the  condition  and  value 
of  his  personal  estate,  and  using  the  values  put  by  the  parties 
upon  the  various  parcels  of  land,  made  up  a  statement  of  the- 
aggregate  value  of  the  combined  real  and  personal  estate.  It 
seems  to  have  been  understood  that  the  personal  estate  was  to  be 
divided  with  the  realty  and  used  by  way  of  owelty  in  equalizing 
the  shares  of  realty. 

The  next  morning,  March  22d,  the  four  persons  above  named 
met,  and  the  defendant  Curtis  made  his  choice,  taking  the  parcel 
of  land  situate  in  the  rear  of  the  corner  store  and  including  ft 
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part  of  the  yard  included  in  the  lease.  Borden,  Van  Leer  and 
Abraham  O.  Curtis  all  swear  that  at  that  interview  defendant 
♦Curtis  was  asked  whether  Conover  had  consented  to  surrender 
the  lease,  and  he  answered  that  he  had.  This  the  defendant  Cur- 
tis stoutly  denies,  atid  he  and  Conover  both  swear  that  nothing 
•ever  passed  between  them  on  the  subject. 

Up  to  this  stage  of  the  affair  there  does  not  ap(>ear  to  have 
been  any  understanding  among  the  other  four  tenants  in  common 
fis  to  how  the  remaining  four  shares  should  be  allotted  as  between 
them,  as  indeed  there  could  not  have  been.  They  at  once,  how- 
•ever,  made  an  allotment  among  themselves  and  Asa  Curtis,  who 
was  absent  in  Florida  (subject,  however,  to  his  approval),  and 
proceeded  to  carry  it  out  by  preparing  proper  releases,  dated  on 
that  day  but  executed  subsequently.  The  premises  adjoining  the 
•corner  store  on  its  side,  with  a  part  of  the  yard  under  the  lease, 
fell  to  the  complainant.  The  corner  store  covered  by  the  lease 
in  question  fell  to  Mrs.  Van  Leer;  and  her  husband  swore  that 
before  the  deeds  were  delivered  he. spoke  to  the  defendant  Curtis 
tiboutthe-rent,  and  that  he  agreed  to  pay  rent  for  the  store  alone 
to  Mrs.  Van  Leer  at  the  rate  fixed  in  the  lease  for  the  store  and 
yard.  At  the  same  time  Mr.  Van  Leer  was  occupying,  as  a  ten- 
ant from  year  to  year,  the  lot  chosen  by  Henry  Curtis,  and  he 
agreed  with  Henry  to  continue  his  tenancy  on  the  same  terms. 
Both  Van  Leer  and  complainant  swear  that  there  never  has  been 
4iny  arrangement  between  them  by  which  complainant  received 
any  share  ef  the  rent-of  thccorner  store  by  reaeon^fher  owner- 
ship of  a  part  of  the  yard,  and  no  part  of  it  has  in  fact  ever  been 
received  by  her.  On  the  contrary,  Mr.  Van  Leer  has  ever  since 
•collected  it  on  behalf  of  and  as  agent  for  his  wife.  The  defend- 
ants swore  that  they  thought  that  Mr.  Van  Leer  was  receiving 
it  as  agent  for  his  wife  and  the  complainant,  to  whom  was 
allotted  the  parcel  adjoining  the  store,  including  a  part  of  the 
yard,  but  I  find  no  warrant  in  the  evidence  for  this  supposition 
on  their  behalf. 

In  the  meantime  the  defendants  and  their  under-tenants  con- 
tinued to  use  the  entire  yard  much  as  they  had  been  doing  pre- 
vious to  the  partition.     In  fact,  such  use  had  always  been  n^ore 
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or  less  in  common  with  the  occupants  of  other  tenenf^ents  abutting 
upon  it,  and  so  continued.  The  complainant  had  all  the  use  of 
it  she  needed  for  present  purposes  in  connection  with  her  tene- 
ment, and  cared  nothing  ais  to  who  else  used  it.  But  in  the  fall 
of  1888,  about  eighteen  months  after  the  partition,  she  planned 
to  extend  the  building  on  her  lot  so  as  to  cover  a  part  of  the 
yard,  and  this  coming  to  the  knowledge  of  the  defendant  Curtis, 
she  heard  that  he  boasted  that  he  could  and  would  prevent  it^ 
whereupon  her  husband  prepared,  and  asked  the  defendants  to- 
sign,  a  short  release  or  surrender  of  her  part  of  the  yard,  m 
accordance,  as  she  claimed,  with  the  agreement  for  partition^ 
Defendants  declined  to  sign  it,  and  hence  this  bill. 

Upon  a  consideration  of  all  the  evidence,  including  the  man* 
ner  of  the  witnesses  on  the  stand,  and  the  circumstances  and 
nature  of  the  transaction  and  the  probabilities  of  the  case,  I  have 
come  to  the  conclusion  that  the  weight  of  the  evidence  upon  the 
disputed  question  of  &ct  is  decidedly  with  the  complainant,  and 
that  the  defendant  Curtis  did  agree  and  undertake,  as  part  of  the 
partition  agreement,  that  the  firm  of  Curtis  &  Conover  would 
release  the  part  of  the  yard  attached  to  the  lot  afterwards  allotted 
to  the  complainant  from  the  effect  of  the  lease  held  by  the  firm, 
and  that  all  parties  acted  on  that  basis,  but  that  the  proofs  fail 
to  show,  by  competent  evidence,  that  Conover  actually  agreed  to- 
that  arrangement,  and  that  aft;erwards  defendants  paid  to  Mr* 
Van  Leer,  as  agent  for  his  wife,  who  had  become  the  owner  of 
the  leased  store-house,  the  rent  reserved  in  the  lease,  and  that 
such  payment  was  for  rent  for  the  store-house  alone,  and  that 
they  were  not  justified  by  the  facts  in  supposing  that  they  were 
paying  it  to  her  husband  as  agent  of  his  wife  and  of  complainant 

Henry  A.  Curtis  joined  with  his  brothers  Abraham  and  Asa 
and  his  sister  Mrs.  Van  Leer  in  the  deed  to  the  complainant 
for  her  share,  including,  of  course,  the  land  here  in  controversy^ 
without  any  reservation  of  any  right  under  the  lease. 

Upon  this  case  complainant^s  counsel  makes  three  points: 
Fh'sL  That  the  lease,  being  then  and  still  partnership  assets,  the 
contract  so  made  in  relation  to  it  by  one  partner  is  binding  od 
both,  and  that  complainant  is  entitled  to  relief  against  both. 
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Second,  That  the  subsequent  conduct  of  the  partners  in  paying 
i*ent  to  Mrs.  Van  Leer  for  the  store-house  alone,  and  makingmo 
payment  for  the  yard  to  complainant,  amounts  to  a  ratification  of 
Henry  Curtis's  agreement,  and  is^  of  itself,  a  surrender  in  equity, 
and  for  that  additional  reason  the  decree  should  go  against  both. 
Third,  If  neither  of  these  two  grounds  are  tenable,  then  that 
complainant  is  entitled  to  a  decree  against  the  defendant  Henry 
Curtis,  tliat  he  do  specifically  perform  his  contract  by  procuring 
a  release  to  be  executed  by  both  defendants,  with  a  decree  in  the 
alternate  that  if  he  shall  fail  to  do  so,  then  that  the  diminution 
in  value  of  complainant's  parcel  of  the  land  divided  by  reason 
of  the  existence  of  the  lease  be  ascertained,  and  that  defendant 
Curtis  be  decreed  to  pay  it  by  way  of  compensation  in  Ueu  of 
specific  performance. 

With  regard  to  the  first  position,  I  shall  assume  that  if  an 
action  of  ejectment  were  brought  by  the  defendants  against  the 
complainant,  founded  on  the  lease,  to  recover  possession  of  the 
part  of  the  premises  covered  by  it  and  included  in  the  release 
from  Henry  A.  Curtis  to  the  complainant,  they  could  not  recover. 
The  release  would  be  a  bar.  Freera.  Oo-ten.  <fe  jP.  §  179. 
But  the  question  still  remains,  whether  Conover  would  not  be 
entitled  to  relief  in  this  court  against  the  effect  of  his  partner's 
release,  on  the  ground,  first,  that  the  act  was  not  within  the  scope 
of  his  authority  as  partner,  and,  second,  that  the  release  was 
intended  by  the  parties  to  convey  only  the  title  which  he  derived 
by  descent  from  his  father,  and  not  that  which  he  derived  by  the 
lease  from  him.  The  lease  in  this  case  was  and  is  undoubtedly 
a  partnership  asset,  and,  as  such,  is  subject  to  the  disposition  of 
each  member  of  the  firm  when  acting  in  good  faith  within  the 
scope  of  his  authority  as  a  partner.  That  authority  is  one 
of  agency,  and  is  limited  to  the  partnership  business.  Lind, 
FaH.  *i^4j  *1'^^'  Here  the  transaction  was  one  quite  out- 
side the  partnership  affairs  and  concerned  only  the  individual 
interests  of  the  one  partner,  and  was  known  to  be  such  by  the 
parties  dealing  with  that  partner.  For  this  reason  I  feel  con- 
strained to  hold  that  this  court  should  protect  Mr.  Conover  from 
the  effect  of  the  release,  and  must  refuse  to  enforce  against  him 
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•the  contract  made  by  his  partner  in  his  behalf,  but,  so  far  as 
appears  by  l^al  evidence,  without  his  authority,  to  surrender 
4the  lease  as  to  the  premises  in  question. 

As  to  the  subsequent  conduct  of  the  defendants  in  paying  the 
whole  rent,  without  apportionment,  to  Mr.  Van  Leer,  while  it 
furnishes  corroboration  of  the  truth  of  complainant's  allegation 
that  the  contract  in  question  was  actually  made,  still  I  am  not 
satisfied  that  it  furnishes  sufficient  ground  for  enforcing  that 
eontract  against  Conover.  In  this  connection  it  must  be  borne 
in  mind  that  no  change  was  made  in  the  actual  use  of  the  leased 
premises.  The  principal  part  of  the  stabling  was  on  the  prem- 
ises allotted  to  the  defendant  Henry,  and  the  use  of  the  yard 
allotted  to  the  complainant  was  of  little  value  and  consequence  to 
the  defendants,  except  for  light  and  air.  Moreover,  it  may  be 
well  supposed  that  Conover  paid  little  attention  to  the  details  of 
the  payment  of  rent  and  its  destination. 

On  the  third  point,  however,  I  think  the  complainant  is  enti- 
tled to  relief,  if  it  be  competent  for  this  court  to  give  it.  And 
here  arises,  as  it  seems  to  me,  a  very  nice  question  of  equity 
jurisdiction  and  practice  not  yet  thoroughly  and  authoritatively 
settled  in  this  state. 

Beyond  all  question,  as  it  seems  to  me,  the  complainant  was 
fully  justified  in  any  and  all  aspects  of  the  case  in  coming  to  this 
<x)urt  for  relief  She  accepted  this  land  as  her  share  of  her 
father's  estate,  and  parted  with  her  interest  m  the  remaining 
portions  of  it  upon  the  assurance  and  in  the  belief  that  it  was, 
or  would  be,  free  and  clear  of  all  encumbrance,  including  this 
Jease.  She  accepted  her  brother  Henry's  assurance  that  the  lease 
should  be  surrendered.  He  now  denies  that  he  gave'any  such 
-assurance,  declines  to  procure  a  surrender,  and  threatens  to  stop 
her  from  building  on  the  part  subjept  to  the  lease.  It  is  palpa- 
ble that  the  complainant  cannot  extricate  herself  from  her  situa- 
tion by  an  undoing  of  the  transaction.  She  cannot  rescind  the 
partition  as  between  herself  and  Henry  alone.  This  being  the 
situation,  what  can  she  do  ?  The  statute  of  frauds  prevents  her 
from  enforcing  her  rights  at  law,  by  recovery  of  damages,  and 
«he  is  obliged  to  come  to  this  court  or  rest  without  remedy.     So 
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far  as  the  case  shows,  she  had  no  sufficient  reason  to  doubt,  when, 
she  filed  her  bill,  that  if  Henry  was  bound  to  release,  his  part- 
ner Conover  was  also  bound,  and  that  when  she  should  establish- 
her  case  as  against  one  she  would  establish  it  as  against  both. 
She  has,  then,  two  distinct  grounds  for  coming  to  this  court 
First.  Because  for  want  of  a  contract  in  writing,  she  could  not 
recover  damages  at  law,  and,  second,  because  even  if  she  had  a 
cause  of  action  at  law  she  still  was  and  is  entitled  to  have  the 
very  thing  she  contracted  for,  namely,  her  share  free  from  the 
lease,  and  was  entitled  to  Che  aid  of  the  court  to  give  it  to  her. 
Either  of  these  grounds  is  sufficient  of  itself  to  give  her  a  firm 
standing  in  this  court.  The  question,  then,  is,  whether,  under 
these  circumstances,  this  court  is  powerless  to  aid  her  because 
her  brother  Henry,  upon  whose  promise  she  relied,  is  unable  to 
fulfill  it  ?  The  jurisdiction  of  this  court  to  compensate  in  money 
in  lieu  of  specific  performance  is  well  established,  but  it  is  equally 
well  settled  that  it  is  a  power  to  be  exercised  sparingly  and  with 
care  and  caution.  It  is  entirely  clear  that  this  court  will  not, 
under  the  guise  of  a  bill  for  specific  performance,  entertain  a  suit 
for  compensation  or  damages  which  might  be  recovered  at  law* 
On  the  other  hand,  it  seems  equally  clear  that  where  a  vendee, 
who  has  entered  into  a  contract  in  good  faith  for  the  purchase  of 
a  complete  title,  comes  into  a  court  of  equity  for  specific  perform- 
ance of  it,  and  discovers  after  conHng  there  that  the  vendor 
cannot  make  a  complete  title,  the  vendee  may,  at  his  option, 
have  such  title  as  the  vendor  can  give  with  an  abatement  of  price 
proportionate  to  the  part  of  the  title  not  conveyed.  Pom.  Speo. 
Perf.  §  438  and  cases ;  Fry  Spec.  Perf.  {Sd  Am.  from  M  Eng.  ed.) 
§  1^^^  et  seq.;  Pom.  Eq.  Jur.  §  i337  noU  S;  S  Story  Eq.  Jur. 
798 ;  Lounsbery  v.  Locander,  10  C.  E.  Gr.  6S4  (at  p.  669). 
The  case  of  an  inchoate  right  of  dower  is  made  an  exception  in  = 
this  state  on  the  ground  that  the  court  will  not  put  any  coercion, 
indirectly  even,  upon  the  wife  to  join  her  husband  in  a  deed  of 
land.  Young  v.  PatU,  2  Stock.  401  (at  p.  408\  per  Chancellor 
Williamson ;  HawraUy  v.  TFbn-cn,  3  C.  E.  Gr.  1^4;  ReiUy  v. 
Smith,  10  C.  E.  Gr.  153;  Peeler  v.  Levy,  11  C.  E.  Gr.  SSO  (at 
p.  335).     It  would  seem  that,  in  adopting  this  rule,  the  court  • 
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assumed  that  it  was  impracticable  for  this  court  to  ascertain  the 
value  of  an  inchoate  right  of  dower,  and  that  the  only  remedy- 
in  case  of  the  wife's  refusal  was  to  commit  the  husband  as  for 
contempt.  Young  v.  Paul,  2  Stock  ^01  (at  'pp,  4.08,  4,17); 
Hopper  V.  Hopper,  1  C.  E,  6r.  147  (at  p,  14^),  per  Chancellor 
Green,  and  that  the  later  cases  followed  Young  v.  Paul  without 
question.  The  same  reason  was  relied  upon  in  Rieaz^a  Appeal, 
73  Pa.  St,  4^6,  and  other  cases  following  its  lead  in  that  state. 
But  this  rule  does  not  prevail  in  all  the  states,  as  appears  by  the 
citations  in  Waterm,  Spec.  Perf,  §  611.  In  many  states  the 
courts  direct  compensation  by  way  of  an  abatement  in  price  equal 
to  the  value  of  the  inchoate  right  of  dower  of  the  wife,  ascer- 
tained by  the  use  of  the  standard  life  tables  (see  7  Paige  408), 
and  I  cannot  but  think  that  if  the  matter  was  res  nova  in  this 
state  such  practice  would  now  be  adopted.  I  think  the  reason- 
ing on  this  subject  of  Professor  Pomeroy,  in  section  460  of  his 
treatise  on  Spedjio  Performance,  is  unanswerable. 

The  case  in  hand,  it  must  be  observed,  is  something  more  than 
a  suit  for  specific  performance.  It  is  a  suit  asking  for  complete 
performance  by  the  defendant  of  a  contract  already  partly  per- 
formed by  him  and  fully  performed  by  the  complainant,  and  in 
such  manner  and  to  such  an  extent  as  that  complainant  cannot 
be  reinstated  in  her  former  position.  She  has  fully  performed 
her  part  of  the  contract  by  releasing  to  her  brother,  the  defend- 
ant, her  one-fifth  interest  in  certain  lands  which  he  purchased 
from  his  brothers  arid  sisters.  The  consideration  for  that  con- 
veyance was  to  be  a  clear  title  to  her  by  her  brothers  and  sisters 
of  another  piece  of  land,  and  in  order  to  complete  that  consid- 
eration the  defendant  Henry  agreed  to  procui*e  a  surrender  of  the 
lease  in  question.  The  complainant,  then,  in  reality,  asks  this 
court  to  give  her  the  stipulated  consideration  for  the  land  she 
has  conveyed,  and  it  appearing,  after  suit  brought  in  good  faith, 
that  she  cannot  have  that  consideration  in  specie,  she  asks  for  its 
value  in  money. 

An  examination  of  the  authorities  and  cases  most  nearly  re- 
sembling this  seems  to  me  to  sustain  her  claim.  In  this  state  we 
have  the  early  cases  of  Cooper  v.  Wdbi,  Sax.  10,  and  Berry  v. 
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Van  Winkle,  1  Gr.  CL  £69;  and  in  New  York,  Phillips  v. 
Thompson,  1  Johns,  Ch.  131,  and  Parkhurst  v.  Van  Court- 
landt,  1  Johns,  Ch,  27 i.  These  cases  were  founded  on  the  early 
English  precedents,  and  while  not  directly  in  point,  for  the 
reason  stated  by  Chancellor  Zabriskie  in  Conover  v.  Smith,  S  C. 
E,  Gr,  54,  still  do  tend  strongly  to  support  the  complainant's 
case. 

In  the  two  New  Jersey  cases  the  contracts  were  in  writing, 
but  were  not,  under  the  peculiar  circumstances,  enforceable  at 
law.  In  the  two  New  York  cases  the  contracts  were  by  parol. 
The  later  cases  of  Hatch  v.  Cobb,  4  Johns,  Ch,  669,  and  Kemp- 
shall  V.  Stone,  5  Johns,  Ch,  194,,  are  supposed*  to  indicate  that 
Chancellor  Kent  had  receded  somewhat  from  his  position  in  the 
earlier  cases,  but  an  examination  of  the  later  cases  shows,  as  I 
think,  the  contrary.  In  both  cases  the  contracts  were  in  writing, 
and  in  the  fii^st — Hatch  v.  Cobb — the  complainant's  laches  de- 
stroyed his  equity,  and  the  second  case  was  a  bald  attempt  to  sue 
in  equity  for  damages  under  the  guise  of  a  h\\\  for  specific  per- 
formance, when  the  complainant  had  an  adequate  remedy  at  law. 

In  1839  Vice-Chancellor  Hoflfman,  in  WiswaU  v.  MtGowan, 
Hofm,  Ch,  125,  examines  the  subject  and  all  the  cases  to  that 
date,  2iV\A  states  his  conclusions  thus : 

"A  review  of  these  decisions  leads  to  this  result :  that  when- 
ever the  inability  to  fulfill  a  contract  arises  before  the  bill  is  filed, 
whether  produced  by  a  party  himself  or  not,  and  is  known  to 
the  complainant,  a  bill  cannot  be  sustained  for  damages  only. 
If  such  inability  is  caused  by  the  act  of  the  party  after  the  suit 
has  commenced,  relief  may  be  given ;  and  also  if  the  act  is 
unknown  to  the  complainant  when  he  sues.  If  specific  per- 
formance can  be  decreed  as  to  a  part,  and  the  panty  has  put  it 
out  of  his  power  to  fulfill  the  contract  as  to  the  I'esidne  by  an 
act  done  since  the  agreement,  the  court  will  decree  for  that  part, 
and  assess  damages  for  the  residue.  And  lastly,  where  the  remedy 
is  lost,  or  very  precoj-ious  at  law,  and  the  complainant  has  an 
equitable  case,  tlie  court  will  assess  damages  in  his  favor, ^*  and 
he  decreed  for  partial  performance  and  compensation  in  that 
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-case.  His  decree  was  reversed  on  appeal,  but  not  in  such  a 
manner  as  to  disturb  the  principle  so  laid  down. 

Chancellor  Walworth,  in  the  still  later  case  (1844)  of  Moras 
V.  Elmendorf,  11  Paige  277^  refused  compensation  upon  a  con- 
sideration of  the  circumstances  of  that  case,  but  (at  p.  28S)  says : 
"*'  Where  the  defendant  deprives  himself  of  the  power  to  perform 
the  contract  specifically,  during  the  pendency  of  a  suit  to  compel 
such  j>erformance,  this  court  may  very  properly  retain  the  suit 
:and  award  to  the  complainant  a  compensation  in  damages,  to 
prevent  a  multiplicity  of  suits.  And  I  am  not  prepared  to  say 
that  such  a  decree  might  not  be  proper  where  the  defendant  had 
deprived  himself  of  the  power  to  perform  the  contract  prior  to 
the  filing  of  the  bill,  but  without  the  knowledge  of  the  com- 
plainant, or  even  where  he  never  had  the  power  to  perfoi-vi,  if  the 
<somplainant  had  filed  his  bill  in  good  faith,  supposing  at  the  time 
he  institiUed  his  suit  here  that  a  specifi^c  perfoi-viance  of  tlie  con- 
tract could  be  obtained  under  the  decree  of  this  court.  But  this 
court  does  not  entertain  jurisdiction  where  the  sole  object  of  the 
bill  is  to  obtain  a  compensation  in  damages  for  the  breach  of  a 
contract,  except  where  the  contract  is  of  equitable  cognizance 
merelyJ^ 

In  1870  the  question  received  thorough  discussion  and  great 
consideration  in  Massachusetts,  in  the  case  of  MUkman  v.  Ord- 
way,  106  Mass,  202,  which  resulted  in  a  decree  in  substance  the 
same  as  that  asked  for  here,  viz.,  compensation  instead  of  per- 
formance. The  opinion  of  Wells,  J.  (at  p.  253),  states  the  rule 
thus :  **  It  is  settled,  with  little  or  no  conflict  of  authority,  that 
where  a  defendant  in  a  bill  in  equity  disenables  himself,  pend- 
ing the  suit,  to  comply  with  an  order  for  specific  relief,  the  court 
will  proceed  to  afford  relief  by  way  of  compelling  compensation 
to  be  made;  and  for  this  purpose  will  retain  the  bill  and  deter- 
mine the  amount  of  such  compensation,  although  its  nature  and 
measure  are  precisely  the  same  as  the  party  would  otherwise 
recover  as  damages  in  an  action  at  law.  The  character  of  the 
investigation  is  therefore  not  an  insuperable  objection  to  this 
mode  of  proceeding. 

"  There  is  also  authority,  though  apparently  questioned  in  the 
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English  decisioDs,  for  the  application  of  the  same  rule  where  the 
disabih'ty  was  caused  before  suit,  but  after  the  date  of  the  agree- 
ment relied  on.  In  this  country  it  seems  to  be  generally  accepted 
as  the  rule,  provided  the  plaintiff  brought  his  bill  without  knowledge 
of  the  disability,  in  good  faith  seeking  equitable  relief  supposing 
and  having  reason  to  suppose  himself  entitled  to  such  equitable 
relief 

"  In  the  opinion  of  a  majority  of  this  court,  there  is  equal 
ground  in  equity  for  applying  the  same  rule,  with  the  same  quali- 
fications, to  all  cases  where  a  defect  of  title,  right  or  capojcHty  in 
the  defendant  to  fulfill  his  contract  is  developed  by  his  answer,  or 
in  the  course  of  the  hearing,  07*  upon  reference  of  his  title  or 
capacity,  after  an  order  of  fulfillment  *  *  *  The  jurisdic- 
tion is  fixed  by  establishing  the  equitable  right  of  the  plaintiff. 
Relief  might  then  be  given  by  a  decree  in  the  aUemaUve,  awarding 
damages,  unless  the  defendant  should  secure  the  specific  perform- 
ance  sought.  In  many  cases  this  would  be  an  effective  and  proper 
course,  inasmuch  as  the  defendant,  although  not  having  himself^, 
at  the  time,  the  title  or  capacity  requisite  for  such  performance,, 
might  be  able  to  procure  it  otherwise.  The  jurisdiction  is  not 
lost,  where  the  court,  instead  of  such  alternative  decree,  deter- 
mines to  proceed  directly  to  an  award  of  damages  or  compensa- 
tion. The  peculiar  province  of  a  court  of  chancery  is  to  adapt 
its  remedies  to  the  circumstances  of  each  case  as  developed  by  the 
trial.  It  is  acting  within  that  province  when  it  administers  a 
remedy  in  damages  merely,  in  favor  of  a  plaintiff  who  fails  of 
other  equitable  relief,  to  which  he  is  entitled,  without  fault  on 
his  own  part.  The  divereity  of  practice  in  this  respect,  and  the 
doubt  as  to  the  jurisdiction,  we  think  must  have  arisen  less  from- 
the  nature  of  the  relief  to  be  afforded  than  from  the  character 
of  the  means  for  determining  the  amount  of  compensation  to  be 
rendered.''  The  learned  judge  then  proceeds  to  support  his  view 
by  such  an  exhaustive  examination  of  all  the  cases  to  that  date 
as  renders  notice  of  them  here  unnecessary. 

The  question  was  considered  in  this  state  by  Vice-Chancellor 
Van  Fleet  in  Peeler  v.  Levy,  11  C.  E.  Gr.  333,  and  in  Ludluvn 
V.  Buckingham,  8  Stew,  Eq.  71.     In  the  headnote  of  the  first 
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case  he  states  the  rule  thus :  "  Where  the  party  seeking  perform- 
ance of  a  contract  knew,  at  the  time  the  contract  was  made,  that 
the  defendant  did  not  have  title  to  part  of  tlie  land  he  agreed  to 
convey,  and  where  he  shows  no  special  ground  entitling  him  to 
equitable  relief;  where  he  has  not  changed  his  situation  in  conse- 
quence of  the  contract  so  that  he  must  suffer  loss  if  it  is  not 
specifically  performed,  and  his  claim  to  relief  stands  solely  upon 
his  right  to  the  advantage  he  has  obtained  by  the  contract ;  and 
where  nothing  appears  from  which  it  can  be  fairly  inferred  a  suit 
at  law  mil  not  afford  him  full  and  complete  redress,  a  court  of 
equity  will,  in  the  exercise  of  a  sound  discretion,  deny  compensa- 
tion and  leave  the  complainant  to  his  ordinary  l^al  remedy,'^ 
and  relief  was  denied  accordingly. 

In  the  second  case,  Ludlum  v.  Buckingham,  he  states  the  doc- 
trine thus :  "  In  actions  for  specific  performance,  it  seems  to  be 
settled  that  where  the  defendant  has,  pending  the  suit,  deprived 
himself  of  the  ability  to  perform,  or  where  he  has,  before  suit, 
disabled  himself  to  perform,  without  the  knowledge  of  the  com- 
plainant, and  the  complainant  brings  his  suit  in  good  faith.,  beUev^ 
ing  that  Vie  d^endani  can  perform  a  decree  for  specific  performance, 
or  where  the  covnplainaixt  establishes  a  case  dearly  showing  that  he 
is  entitled  to  equitable  relief,  and  it  appears  that  he  has  no  remedy 
at  law,  or  that  his  legal  remedy  is  precarious,  equity,  aJihov^h  it 
cannot  enforce  specific  performance,  will  nevertheless  retain  juris- 
diction, and  give  damages  or  compensation,  either  by  estimating 
them  itself,  or  by  awarding  an  issue  of  quantum  damnificatus. 
And  it  has  also-been  held  that  equity  should  not  take  jurisdiction 
in  any  case  in  which  it  appears  that  the  defendant  has  deprived 
himself  of  the  ability  to  [)erform  in  advance  of  the  institution  of 
the  suit,  and  this  fact  was  known  to  the  complainant  when  he 
brought  his  suit,  for  in  such  case,  it  is  said,  the  complainant  knows 
when  he  sues  that  he  cannot  have  actual  specific  performance,  and 
that  his  suit  is  simply  a  suit  for  damages."  He  then  proceeds 
to  cite,  with  approval,  the  doctrine  of  Milkman  v.  Ordway.  He, 
however,  refused  relief  in  that  case  on  other  grounds.  The  court 
of  errors  and  appeals,  in  reviewing  this  case  of  Lvdlum  v.  Buck- 
ingham in  1^  Stew,  Eq.  563,  expressly  refrained  from  either  ap- 
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proving  or  disapproving  the  views  above  quoted.  Chancellor 
McGill,  in  Church  v.  Railroad^  1  Dick,  Ch,  Rep,  372,  reviewed 
these  cases  with  approval  of  the  doctrine  stated  by  Vioe-Chan- 
cellor  Van  Fleet  in  Ludlum  v,  Buckingham,  but  refused  the 
relief  prayed  for  in  the  case  before  him  on  the  ground  that  the 
complainant  had  itself  done  the  work  and  performed  the  specific 
acts  undertaken  to  be  done  by  the  defendant,  and  the  sole  object 
of  the  bill  was  to  obtain  compensation  for  the  cost  of  work  so 
done.  In  other  words,  it  was  a  suit  to  recover  compensation 
for  work  and  labor  done,  under  the  guise  of  a  bill  for  specific 
performance ;  and  his  decree  dismissing  the  bill  in  that  case  was 
affirmed  on  appeal  without  opinion.  If  a  decree  had  been  made 
in  Ludlum  v.  Buckingham  in  accordance  with  the  doctrine  there 
stated,  it  would  have  been  binding  upon  me  as  an  authority.  But 
without  that  feature  the  doctrine  is,  in  my  judgment,  both  sound' 
and  salutary,  and  I  shall  follow  it ;  and  I  should  have  done  so 
without  any  discussion  or  citations  of  authority  if  any  decree  had' 
ever  been  made  in  this  state  in  accordance  with  it. 

In  applying  it  to  the  case  in  hand  I  find  but  one  consideration* 
which  can  be  urged  against  complainant's  relief,  and  that  is,  that 
she  knew  before  suit  brought  that  defendant  Henry  A.  Curtis- 
could  not  perform  his  contract  without  the  concurrence  of  his 
partner;  and  the  general  rule  undoubtedly  is,  as  above  stated, 
that  where  the  complainant  sues  for  specific  perfbrmance;  an^ 
knows  before  bringing  suit  that  such  performance  cannot  be  had 
even  in  part,  the  alternative  by  way  of  compensation  will  not  be 
granted.  But  it  is  plain  that  the  case  in  hand  is  not  within  that 
rule  for  several  reasons.  In  the  first  place,  the  suit  is  against 
both  partners  upon  the  basis  of  a  contract  made  by  both,  and  is 
therefore  distinguishable  from  a  case  where  the  suit  is  brought 
against  a  party  asking  him  to  convey  a  title  which  he  has  not. 
But  waiving  that,  still  the  restriction  in  question  does  not  prop- 
erly apply,  and  in  fact  has  not  been  applied,  unless  through  over^ 
sight  in  some  exceptional  instance,  to  cases  where  the  complain- 
ant  has  a  clear  equity  and  no  adequate  remedy  at  law.  In  the- 
second  place,  the  faihire  to  establish  the  contract  as  against  Con- 
over  was  not,  as  l)efore  remarked,  to  be  anticipated  by  the  com- 
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plaioant.  Henry  Curtis  never  said  to  his  sister,  '*  True,  I  did 
promise  to  do  this  thing,  but  find  it  now  impossible  to  perform 
by  reason  of  my  partner's  refusal  to  join  me  in  the  necessary 
deed."  She  had  no  reason  to  expect  any  such  refusal.  The  real 
question,  be  it  observed,  is  not  whether  complainant  must  have 
known  when  she  filed  her  bill  that  Henry  Curtis  could  not  per- 
form his  contract  without  the  concurrence  of  Conover,  but  whether 
she  is  chargeable  with  notice  that  the  proof  would  fail  to  connect 
him  with  the  contract,  and  that  he  would  refuse  to  join  in  the 
deed  unless  it  did  so  connect  him.  The  question  is  one  of  good 
faith  on  the  part  of  the  complainant  in  bringing  her  suit — did  she 
bring  it  in  the  honest  hope  and  expectation  that  she  would  suc- 
ceed in  getting  specific  performance,  or  did  she  expect  at  the  start 
to  fail  in  that,  and  then  to  fall  back  on  compensation?  If  the 
former,  then  the  court,  according  to  all  the  cases,  will  give  her 
relief,  even  if  she  have  a  remedy  at  law.  If  the  latter,  then  it 
will  not,  if  she  has  an  adequate  remedy  at  law.  I  think  the  case 
shows  that  this  action  was  brought  in  good  faith  without  any 
anticipation  of  the  difficulty  which  has  arisen.  In  the  third 
place,  I  think  the  defendant  Curtis  is  estopped  from  availing 
himself  of  this  objection  by  reason  of  his  representation  that  he 
already  had  the  consent  of  Conover  to  the  surrender,  upon  the 
strength  of  which  the  complainant  has  come  into  this  court,  and 
oaght  not  now  to  be  turned  back  at  the  instance  of  the  man  who 
made  the  representation. 

One  word  as  to  the  nature  of  the  compensation  to  be  awarded. 
It  must  not,  and  will  not,  be  in  the  nature  of  damages,  but  be 
confined  to  the  difference  in  value  between  the  complainant's  lot 
subject  to  the  encumbrance  of  the  lease  and  free  from  it.  The 
distinction  between  such  compensation  and  damages  in  the  strict 
sense  of  the  word  is  clear,  and  was  illustrated  by  Lord  Eldon,  in 
Todd  V.  Gecy  17  Ves,  278,  as  follows :  "  If  A  contracted  to  sell  B 
an  estate  tithe  free,  and  B  contracted  to  sell  it  to  C  on  the  same 
conditions,  and  it  was  found  that  A  could  not  convey  tithe  free, 
he  might  be  compelled  by  the  court  to  make  compensation  for  the 
difference  in  the  value  of  the  proi)erty,  but  not  for  the  damage 
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sustained  by  B  from  being  unable  to  complete  his  contract 
with  C." 

So  here,  if  complainant,  relying  on  the  parol  contract  proven 
in  this  case,  had  commenced  the  erection  of  a  building  on  the 
land  in  dispute  and  had  been  delayed  or  estopped  in  it  by  the 
defendants,  she  would  have  suffered  damages  which  this  court 
would  not  deal  with.  Difference  in  value  by  reason  of  the 
encumbrance  stands  on  a  different  basis,  and  may  be  ascertained 
conveniently  by  the  usual  machinery  of  the  court. 

I  will  advise  a  decree  that  the  defendant  Henry  A.  Curtis  do 
specifically  perform  his  contract  by  procuring  a  proper  surrender 
of  the  lease  as  to  the  laud  included  in  it  and  in  the  deed  to  the 
complainant,  and  unless  he  do  so,  then  that  it  be  referred  to  a 
master  to  ascertain  the  difference  in  value  of  the  land  subject  to 
and  free  from  the  lease.  In  ascertaining  the  difference  the  master 
will  proceed  on  the  basis  of  there  being  no  rent  payable  by  the 
defendants  to  the  complainant.  I  think  the  conduct  of  Henry 
A.  Curtis,  in  paying  as  he  did  all  the  rent  to  Mr.  Van  Leer,  puts 
him  in  this  position. 
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John  C.  Tatem,  William  G.  Speakman,  Henbt  D.  Speak* 
MAN  and  Howard  D.  Speakman. 

1.  The  right  of  a  husband  in  the  real  estate  of  his  wife,  by  whom  he  has  had 
children  bom  alive  capable  of  inheriting  it,  and  where  the  marriage  took 
place  after  the  passage  of  the  Married  Woman's  act  of  1352,  forms  a  sufficient 
consideration  for  a  post-nuptial  settlement  made  by  the  husband  and  the  wife 
of  her  property,  in  the  hands  of  a  custodian,  by  which  an  interest  is  given  to 
the  husband. 

2.  Where  a  post-nuptial  settlement,  executed  by  husband  and  wife,  conveyed 
to  a  trustee  in  prcesenti  all  the  right  and  interest  of  the  wife  in  the  estate  of  her 
father  under  his  will  in  sucli  a  manner  that  no  further  act  on  her  part  was  re* 
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•quired  to  be  done  in  order  to  complete  the  transfer,  then  the  deed  is  executed 
and  not  merely  executory,  although  the  estate  assigned  and  transferred  by  it  is 
not  handed  or  paid  over  to  the  trustee.  In  such  case  the  trustee  can  enforce 
the  deed  as  against  the  custodian  of  the  estate  so  transferred. 

3.  A  trustee  of  a  voluntary  settlement  who  has  accepted  the  trust  is  under 
the  same  obligations  to  execute  it  as  a  trustee  under  a  will,  a  guardian  of  a 
lunatic  or  infant,  or  an  assignee  in  insolvency  or  bankruptcy.  He  must  exe- 
cute it  actively  and  must  not  wait  upon  the  motions  of  the  cesttU  que  iruMent  to 
incite  and  prompt  his  action. 

4.  Such  a  trustee  must  use  the  same  diligence  in  seeking  for  and  reducing  to 
possession  the  trust  property,  and  the  same  care  in  preserving  it,  that  an  ordi- 
narily diligent  and  careful  man  would  exercise  and  take  in  respect  to  his  own 
property. 

.  5.  A  wife  assigned  her  interest  in  her  father's  estate  to  a  trustee  upon  certain 
trosta)  among  others,  to  the  use  of  her  husband  after  her  decease.  The  trustee 
accepted  the  trust  in  writing,  but  failed  to  reduce  the  trust  estate  to  possession 
and  permitted  the  wife  to  collect  and  receive  it  herself.  Shortly  after  the  date 
of  the  settlement,  and  before  any  of  the  trust  estate  had  been  paid  to  the  wife, 
she  abandoned  her  husband,  and  three  years  later  he  sued  her  for  and  obtained 
a  decree  of  divorce  from  her  on  account  of  her  desertion,  which  contained  a 
provision  that  each  party  should  enjoy  their  separate  estate.  The  husband 
survived  the  wife,  and  sued  the  trustee  in  equity  for  the  failure  to  perform  his 
duties  as  trustee  under  the  deed  of  trust — tidd^  that  the  trustee  was  liable. 


Final  hearing  on  bill,  answer  and  proofs.  See  18  Stew.  Eq. 
S88. 

Mr.  David  J.  Pancoad,  for  the  complainant. 

.   Mr.  Samud  H.  Orey,  for  the  defendants. 

Pitney,  V.  C. 

This  is  a  bill  by  a  cestui  que  trust  again&t  his  tmstee,  asking 
for  an  accounting  of  the  proceeds  of  the  trust  fund  alleged  to 
have  been  received  by  the  trustee.  It  appearing  by  the  answer 
of  the  trustee,  Tatem,  and  by  the  evidence  at  the  hearing,  that 
but  a  trifling  amount  of  what  is  alleged  to  be  the  trust  fund  ever 
•came  to  the  hands  of  the  trustee,  the  complainant  amended  his 
bill  by  alleging  that  the  trustee  failed  and  n^lected  to  collect 
^nd  take  possession  of  the  trust  fund,  and  praying  that  he  may 
be  chai*ged  in  this  suit  with  what  he  might  and  ought  to  have 
collected. 
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The  trust  was  created  by  deed  by  husband  (the  complainant) 
and  wife  to  the  trustee  conveying  tlie  wife's  estate.  By  its  terms 
it  gave  the  income  to  the  wife  for  life,  and  at  her  death,  the  hus- 
band surviving,  one-third  of  the  income  to  him  for  life,  and  at 
his  death  the  corpus  to  the  three  children  of  the  parties.  The 
material  facts  are  as  follows : 

In  1852,  after  the  passage  of  the  Married  Woman's  act,  the 
complainant  married  Emma  E.  Draper,  daughter  of  Johu  Draper, 
of  Philadelphia.  The  parties  resided  in  Camden,  and  in  1865 
there  had  been  tiiree  children  born  of  the  marriage,  who  are  de- 
fendants herein.  In  that  year  John  Draper  died  in  Philadelphia, 
seized  of  a  large  personal  estate  and  divers  parcels  of  real  estate, 
some  of  which  were  situate  in  this  state,  among  them  two  houses 
and  lots  on  Cooper  street,  Camden,  in  one  of  which — ^a  brick 
house — complainant  and  his  wife  resided.  By  his  will  he  created 
special  trusts  of  a  portion  of  his  estate  in  favor  of  several  of  his 
children,  and  included  in  one  in  favor  of  Mrs.  Sfieakman  the 
house  in  which  she  resided.  He  also  gave  several  legacies,  and 
then  disposed  of  the  residue  thus : 

"All  the  rest,  residue,  reversion  and  remainder  of  my  estate,  real,  personal 
and  mixed,  whatsoever  and  wheresoever,  of  which  I  ma/  die  seized,  possessed 
or  entitled  to,  I  give,  devise  and  bequeath  as  follows  i  *  *  *  one  full, 
equal  and  undivided  fourth  part  thereof  unto  my  daughter  Emma  EUliott 
Bpeakman,  her  heirs,  executors,  administrators*  and  assigns  forever.'* 

There  were  in  the  same  item  gifts  in  similar  language  to  three 
other  children  severally  of  an  undivided  fourth  part  of  the  resi- 
due to  each.  By  the  last  item  he  appointed  two  of  his  sons — 
Edmund  and  Robert — executors,  and  authorized  them  to  sell  any 
and  all  of  his  real  estate  except  the  house  and  lot  in  Camden  de- 
vised in  trust  for  Mrs.  Speakman.  By  the  first  account  of  the 
executors,  filed  in  the  same  year,  1865,  it  appears  that  all  the 
legacies,  including  those  in  trust,  had  been  paid  and  a  partial  dis- 
tribution made  of  the  residue,  and  it  appears  by  the  final  account, 
filed  in  1879,  that  what  remained  of  the  residue  after  the  partial 
distribution  of  1865  was  composed  almost  entirely  of  real  estate 
in  Philadelphia.     By  the  account  of  1865  it  api^ears  that  a  frame 
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house  and  lot  on  Cooper  street,  Camden,  was  '^ atoarded"  to 
Mrs.  Speakman  as  a  part  of  her  share  in  the  residue,  but  how  it 
was  awarded  does  not  appear.  The  deed  of  trust,  wliich  is  the 
basis  of  complainant's  present  suit,  was  dated  and  executed  and 
duly  acknowledged  by  Mr.  and  Mrs.  Speakman,  January  27th, 
1868.  It  was  recorded  as  a  deed  of  land  on  the  same  day  in  the 
clerk's  oflBce  of  Camden  county,  and  early  in  February  in  the 
office  for  recording  deeds  of  land  in  the  city  and  county  of  Phila- 
delphia. It  recites  that  Mrs.  Speakman  is  possessed  of  certain 
personal  property  and  furniture  in  her  dwelling  in  Camden,  and 
is  entitled,  as  residuary  legatee,  to  a  fourth  part  of  the  residue  of 
the  estate  of  John  Draper,  deceased,  devised  to  her  by  his  will — 

"  which  residue  consists  of  certain  personal  property  and  real  estate,  situate  in 
Pennsylvania,rNew  Jersey  and  eliewhere  ;%and«8aid«£mmaJi>eing  desirous  that 
the  said  property  may  be  secured  to  her  own  use  during  her  natural  life  and  be- 
disposed  of  as  hereinafter  provided  after  her  death," 

witnesseth  that  the  said  T.  S.  S.  and  E.  E.  S.,  his  wife,  in  ooii* 
sideration  of  the  premises  and  to  effectuate  the  purposes  aforesaid^ 
and  in  further  consideration  of  $10  &c., 

''granted,  bargained,  sold,  aliened,  enfeoffed,  released,  conveyed,  and  confirmed 
assigned,  transferred  and  set  over  unto  John  C.  Tatem,  his  heirs  and  aasigiiB 
forever," 

the  personal  chattels  first  mentioned  and 

**  the  one  equal  undivided  one-fourth  part  of  all  and  singular  the  residiie  of 
the  lands,  tenements,- hereditaments 'and  real  estate  wheresoever  whereof- the 
said  John  Draper  died  seized  or  in  any  way  entitled  to,  and  of  all  the  personal 
estate,  rights,  credits,  moneys  and  effects  whereof  the  said  John  Draper  died 
potseased  of,  and  which  were  devised  to  said  £.  E.  S.  by  the  last  will  and  testis 
ment  of  John  Draper,  decd^" 

with  the  appurtenances,  reversions,  remainders,  rents  and  issuer 
and  all  the  estate  &c.  in  law  and  in  equity  of  the  party  of  the  first 
part  &c.  To  have,  to  hold  &c.  unto  said  J.  C.  T.,  his  heir& 
and  assigns,  to  the  only  proper  use  Ac.  of  the  said  J.  C.  T.,  Im 
heirs  and  assigns  forever. 
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^*  in  trust  *  *  ♦  that  the  said  J.  C.  T.,  his  Ac,  *  *  *  shall  and  wiU 
at  all  times  hereafter  permit  and  suffer  the  said  K  E.  S.  to  have,  hold,  use  and 
«njoy  " 

the  furniture  &c.,  and  "  that  he  shall  hold  and  will  recover,  collect 
and  receive  and  hold  the  one-fourth  part  of  the  residue  of  the 
•estate  of  John  Draper/'  *  *  *  ^nd  after  the  death  of  either 
the  said  J.  S.  S.  or  E.  E.  8.     *     *     * 

**  the  remaining  one-third  of  the  net  amount  of  the  said  rents,  income,  interest 
^and  profits  to  pay  to  the  survivor  of  them,  the  said  E.  E.  S.  and  T.  S.  S.,  dur- 
ing the  term  of  his  or  her  natural  life/' 

Then  follows  the  gift  in  remainder  to  the  three  children.  At- 
tached to  this  deed  is  this  acceptance : 

"  John  C.  Tatem,  the  grantee  above  named,  hereby  assents  to  and  aooepts  of 
the  above  conveyance  and  the  trusts  therein  contained. 

"John  C.  Tatbm." 

After  the  execution  of  this  deed  the  parties  continued  to  co- 
habit as  man  and  wife  in  the  brick  house  on  Cooper  street,  Cam- 
den, until  the  9th  of  June,  1870,  when  Mrs.  Speakman  abandoned 
her  home,  leaving  her  husband  in  possession.  On  the  14th  of 
the  same  month  Mr.  Tatem  commenced  a  suit  in  replevin  against 
ihe  complainant  for  the  household  goods  &c.  in  the  house  covered 
by  the  trust  deed,  and  by  virtue  of  the  writ  in  replevin  they  were 
taken  by  the  sheriff  from  the  house  and  the  possession  of  com- 
plainant and  delivered  to  his  wife.  From  that  time  on  husband 
and  wife  never  met,  and  all  friendly  communication  between  him 
and  his  wife  and  her  brothers,  the  executors  of  her  father's  will, 
and  Mr.  Tatem  ceased.  Some  time  before  August  8th,  1871, 
•complainant  wrote  Mr.  Tatem  a  letter,  whose  terms  can  only  be 
inferred  from  Mr.  Tatem's  reply,  which  is  as  follows : 

"WOODBUBY,  8/9/71. 
**T,S.  Speakman: 

"  I  am  in  receipt  of  a  note  from  thee  stating  that  thee  wishes  to  confer  with 
me  in  regard  to  the  trusteeship  of  thy  children — that  *  thee  will  endeavor  to 
meet  me  at  any  place  in  Phila.  or  C.  or  vicinity  (with  one  except)  which  I  may 
name.'  In  the  first  place,  the  terms  of  the  trust  I  hold  are  such  that  they  can- 
not be  altered  but  with  the  consent  of  both  parties  thereto.    I  know  and  so 
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does  thee  that  E.  £.  Speakman  will  not  consent  to  any  change  now ;  therefore 
it  can  do  no  possible  good  to  have  any  talk  about  it  In  the  second  place,  1 
have  no  time  to  waste  from  my  business  in  going  to  P.  or  C.  to  'endeavor'  to 
meet  thee  or  anybody  else  on  their  afiairs  where  there  is  no  prospect  whatever 
of  either  profit  or  pleasure.  In  the  third  place,  if  thee  has  anything  practical 
to  say  to  me  abotU  the  trust,  thee  can  say  it  much  better,  more  easily  and  with 
less  waste  of  time  (which  is  an  important  item  to  me,  though  I  know  it  is  not 
to  thee),  and  much  more  agreeably  to  me,  throagh  the  mail  than  in  person. 

"Jno.  C.  Tatbm;" 

In  June^  1874,  and  three  years  after  the  separation,  oo^^plain^• 
ant  filed  his  bill  in  this  court  against  his  wife,  praying  a  divorce 
from  her  on  the  ground  of  desertion  by  her.  She  was  duly  served 
with  process,  but  made  no  defence,  and  aft;er  due  proof  made  ex 
paiie,  and  on  November  6th,  1874,  the  ordinary  decree  was  made 
against  her  for  her  desertion  of  her  husband,  which  on  its  face 
appears  to  have  been  made  in  the  presence  of  her  counsel — the 
same  who  conducted  the  replevin  proceedings — and  contains  this 
clause: 

"And  the  said  chaucelloc,  In  oonsiddration  of  ihe  premises  and  lira  dicuin- 
stances  shown  and  appeaping  to  him,  hath  further  ordered,  adjudged  and  de- 
creed, by  the  power  and  authority  aforesaid :  that  all  the  property,  real  and 
personal,  of  each  of  said  parties,  and  all  his  or  her  estate  therein  at  law  or  in 
equity,  shall  henceforth  continue  and  remain  to  him  or  her,  and  to  and  for  his- 
or  her  sole  and  separate  use,  freed  and  discharged  of  and  from  all  the  marital 
rights  of  the  other  as  absohitely  and  entirely  as  if  said  marriage  had  never 
been  had  between  them/' 

The  final  account  of  the  executors  of  John  Draper,  filed  in 
1879,  shows  that  after  the  first  account  of  1865,  and  prior  to  the 
execution  of  the  trust  deed,  they  received  from  an  award  for 
damages  for  land  taken  for  a  railroad  $8,500,  and  from  the  sale 
of  a  house  and  lot  in  Philadelphia  about  $0,000,  and  from  twa 
mortgages  about  $2,400,  and  that  prior  to  the  execution  of  the 
trust  deed  they  paid  Mrs.  Speakman,  on  account  of  her  share  in 
the  residue,  $3,600. 

Shortly  after  the  execution  of  the  deed  one  of  the  executors 
handed  to  Mr.  Tatem  one  $100  government  bond,  which  he  held 
until  after  the  decree  for  divorce,  and  then  handed  it  to  Mrs* 
Speakman.     No  other  moneys  or  the  representative  thereof  ever 
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came  to  his  hands.  In  June,  1872,  after  the  separation  and 
before  the  divorce,  the  executors  sold  a  farm  near  Philadelphia, 
€alled  Elm  wood,  part  of  the  residue  of  John  Draper^s  estate,  for 
$42,000,  receiving  $12,000  in  cash  and  a  bond  and  mortgage  for 
$30,000  for  the  balance.  Tliey  also,  about  the  same  time,  real- 
ized on  a  mortgage  of  $8,000,  part  of  the  proceeds  of  sale  of 
the  house  and  lot  on  Nortii  Sixth  street,  and  then  made  another 
partial  distribution  of  the  cash  in  their  hands  among  the  four 
persons  entitled  to  the  residue,  paying  to  Mrs.  Speakman,  June 
17th,  1872,  $5,000.  This  money  was  undoubtedly  part  of  the 
residue,  and  was  in  part  at  least  the  proceeds  of  sale  of  real  estate 
still  belonging  to  the  residue  at  the  date  of  the  deed  of  trust. 

After  the  decree  of  divorce,  and  in  1879,  the  executors  turned 
all  the  remaining  assets  into  cash  and  paid  to  Mrs.  Speakman  in 
cash,  as  her  one-fourth  part  of  the  balance  of  the  residue  in  their 
hands,  the  sum  of  $7,795.08,  making,  with  $5,000  paid  in  1872, 
$12,795.08  paid  by  the  executors  to  Mrs.  Si>eakman  for  her 
share  of  the  corpus  of  the  residue-  aft;er  the  date  of  the  trust  deed 
and  after  the  date  of  the  se[)aration.  Besides  there  were  numer- 
ous payments  of  interest  and  rents  made  in  small  sums  from  time 
to  time,  and  which  Mrs.  Speakman  would  have  been  entitled  to 
if  they  had  been  first  paid  to  Mr.  Tatem. 

Mrs.  Speakman  died  in  1887  testate  of  a  will,  in  which  she 
recited  that  she  was  seized  and  possessed  of  a  considerable  real 
and  personal  estate  devised  and  bequeathed  to  her  by  her  father, 
the  disposal  of  which  was  contemplated  by  an  inchoate  instru- 
ment of  trust  made  during  her  coverture,  which  trust  was  never 
carried  out,  and  had  been  abandoned  and  annulled;  and  that  she 
held  said  property  freed  and  discharged  from  all  claim  thereon 
by  virtue  of  a  decree  of  this  court,  and  then  proceeded  to  dispose 
of  her  property  by  giving  one-fourth  thereof  to  a  trust  company, 
in  trust  for  her  son  Henry  D.  Speakman  for  life,  with  remainder 
to  his  children,  if  any,  if  not  to  his  brothers,  and  divided  the 
other  three-fourths  l>etween  her  sons  Howard  and  William. 

The  charge  of  the  complainant  is,  that  the  defendant  Tatem 
was  clearly  in  laches  and  default  in  failing  and  neglecting  to,  so 
to  speak,  intercept  and  collect  so  much  of  the  moneys  paid  by 
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the  executors  to  Mrs.  Speakman,  after  the  date  of  the  deed,  as 
represented  the  corpus  of  the  residue,  and  that  he  must  be 
charged,  as  against  the  complainant,  with  the  amount  so  paid. 
The  other  cestui  que  trustent,  viz.,  the  three  sons  named  in  the 
trust  deed,  and  who  were  made  parties  after  the  decision  reported 
in  18  Stew.  Eq,  388,  ranged  themselves  by  their  answers  and  at 
the  hearing  on  the  side  of  the  trustee. 

The  defences  set  up  by  the  several  answers  of  Mr.  Tatem  are 
as  follows :  ' 

First  That  he  failed  to  assert  any  right  under  the  deed,  and 
permitted  Mrs.  Speakman  to  take  and  possess  the  property  cov- 
ered by  it  with  the  knowledge  and  consent  of  the  complainant, 
and,  from  the  actions  of  both  complainant  and  Mrs.  Speakman, 
was  led  to  believe  and  did  believe  that  the  deed  was  void  and  of 
no  effect,  and  that  no  title  to  any  property  came  to  be  vested  in 
him  thereunder,  and  that  no  obligation  or  duty  devolved  on  him 
in  the  premises,  and  that  complainant  by  standing  by  and  know- 
ingly, and  without  objection,  permitting  Mrs.  Speakman  to  take 
and  receive  the  property  as  her  own,  acquiesced  in  such  conduct, 
and  is  estopped  from  now  setting  up  the  deed  as  against  him, 
Tatem. 

This  defence  is  not  sustained  by  the  proofs,  except  that  com- 
plainant did  not  request  Mr.  Tatem  to  take  active  measures. 
The  receipt  by  Tatem,  from  one  of  the  executors,  of  the  $100 
bond,  and  the  suit  in  replevin,  in  which  he  gave  his  own  bond 
to  the  sheriff,  show  that  he  acted  advisedly  and  quite  independ- 
ent of  complainant's  wishes,  and  that  he  understood  his  rights 
and  duties  as  a  trustee,  and  was  ready  to  exercise  them  in  favor 
of  Mrs.  Speakman,  and  the  letter  of  August,  1871,  and  other 
circumstances  in  the  case  show  that  he  was  all  the  while  in  sym- 
pathy and  on  friendly  terms  with  the  wife.  There  is  not  the 
least  proof  that  the  complainant  ever  knew  that  any  money, 
except  interest  and  rents  paid  before  the  separation,  was  ever, 
after  the  date  of  the  deed,  paid  by  the  executors  to  his  wife. 
No  part  of  the  body  of  the  estate  was  paid  until  after  the  sep- 
aration, and,  previous  to  the  filing  of  the  account  of  1879,  there 
was  no  mode  in  which  he  could  ascertain  that  any  such  payment 
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had  been  or  was  about  to  be  made,  except  by  direct  application 
to  the  executors,  who  were  unfriendly  to  him.  There  is  not  the 
least  evidence  that  he  ever,  by  word  or  deed,  encouraged  Mr- 
Tatem  to  suppose  that  he  had  dispensed  with  or  abandoned  his 
rights  under  the  deed,  nor  was  there  any  proof  that  complainant 
supposed  that  Mr.  Tatem  was  not  doing  his  duty  under  it.  On 
the  contrary,  it  seems  to  me  that  the  action  of  replevin  and  the 
letter  of  August,  1871,  were  marked  and  decided  indications 
that  Mr.  Tatem  was  aware  of  his  duties  and  intended  to  dO' 
them. 

A  second  defence  is  the  decree  of  divorce.  It  is  quite  mani- 
fest that  this  was  more  or  less  relied  upon  by  the  wife  and  Mr. 
Tatem  as  a  discharge  of  the  trust.  It  was  so  claimed  in  hi& 
first  answer.  At  the  hearing,  however,  it  was  substantially 
abandoned,  except  for  the  purpose  of  aiding  another  defence  next 
to  be  mentioned.  Manifestly  it  could  not  have  been  even  a  mis- 
taken excuse  for  the  payment  made  in  1872. 

Third.  At  the  argument  defendants'  counsel,  in  his  brief,  took 
higher  ground  not  disclosed  by  his  answer  or  proo&.  He  in- 
sisted that  the  deed  in  question  was  purely  voluntary  and  with- 
out any  consideration  moving  from  the  husband,  and  that  it 
passed  no  present  title  to  any  property,  but  was  wholly  executory 
and  rested  wholly  upon  the  mutual  relations  existing  between' 
the  parties,  and  that,  those  having  been  destroyed,  the  deed  could> 
not  have  been  enforced  by  the  grantee,  and  is  only  good  so  far 
as  executed  by  the  delivery  to  the  trustee  of  the  $100  bond ;  and 
further,  that  the  breach  of  trust  complained  of  occurred  twenty 
years  before  the  filing  of  the  bill,  and  in  the  meantime  the  party 
receiving  the  fund  in  defiance  of  the  trust  has  died^  and  the  fund 
has  passed  beyond  the  reach  of  the  trustee. 

With  r^ard  to  the  first  branch  of  this  defence,  it  is  to  be 
observed  that  its  strength  lies  in  two  assumptions,  each  of  which 
is  necessary  to  its  stability.  First.  Tliat  no  title  passed  to  any 
property  under  the  trust  deed ;  and,  second,  that  it  was  without 
any  consideration  moving  from  the  husband,  and,  therefore,  vol- 
untary and  unenforceable  in  equity.  Not  only  was  this  defence 
not  set  up  in  the  answer  or  alluded  to,  except  in  the  brie&  of 
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counsel,  but  there  is  no  pretence  anywhere  that  the  trustee^s  inac- 
tion was  due  to  any  such  consideration.  He  never,  so  far  as 
appears,  made  any  effort  to  enforce  the  deed  or  to  collect  any 
moneys  under  it,  but  voluntarily  permitted  the  money  to  be  paid 
to  the  wife.  As  to  the  matter  of  consideration  moving  from  the 
husband,  it  was  admitted  in  the  brief  of  defendants'  counsel  that 
the  title  to  the  frame  house  and  lot  in  Camden,  which  was 
awarded  to  Mrs.  Speakman  as  part  of  the  residue  of  her  father's 
estate,  was  still  in  her  at  the  date  of  the  deed  of  trust,  and  be- 
sides there  was  the  unsold  real  estate  in  Philadelphia,  which,  at 
the  date  of  the  deed  of  trust,  clearly  formed  a  part  of  the  I'esidue, 
since  all  the  legacies  had  then  been  paid. 

It  seems  clear  enough  that  the  will  of  Mr.  Draper  gave  Mrs. 
Speakman  a  fee  simple  in  an  equal  undivided  one-fourth  part 
of  this  land,  subject  only  i^erhaps  to  the  power  of  sale  by  the 
executors.  It  seems  equally  clear  to  me  that,  although  the  com- 
plainant may  not  have  had  what  was  once  known  as  an  estate 
by  the  curtesy  initiate  in  the  house  and  lot  in  Camden,  yet  he 
had  a  right  in  it  contingent  upon  his  surviving  his  wife,  and  she 
could  not  convey  it  without  his  joining  in  the  conveyance.  No 
proof  was  given  at  the  hearing  as  to  the  state  of  the  law  regu- 
lating tenancy  by  the  curtesy  and  married  woman's  rights  in 
Pennsylvania,  which  leaves  the  case  subject  to  the  presumptions 
of  the  common  law.  Nor  was  any  proof  given  as  to  whether 
the  defendant  Tatem  was  asked  to  join  in,  or  did  join  in,  any  of 
the  conveyances  of  real  estate  made  after  the  deed  of  trust  was 
executed. 

It  would  have  been  more  satisfactory  if  this  question  had  been 
fairly  raised  by  the  pleadings,  and  been  followed  by  evidence 
produced  intended  to  bear  directly  upon  it.  This  might  have 
been  done  either  by  the  complainant  or  the  defendant  Tatem. 
The  complainant  could  have  made  the  personal  representatives 
of  Mrs.  Speakman  and  the  trustee  of  her  sons  parties,  and  prayed 
additional  or  alternate  relief  against  them.  The  defendant  Tatem 
could  have  brought  those  parties  in  by  cross-bill  and  prayed 
relief  over  against  them.  But  this  has  not  been  done,  and,  look- 
ing at  the  case  as  presented,  it  seems  to  me  that  it  discloses  a 
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sufficient  valuable  consideration  moving  from  the  husband,  con- 
sisting of  his  grant  of  all  marital  rights  in  his  wife's  estate,  to 
sustain  the  deed  without  resorting  to  and  solving  the  somewhat 
vexed  question,  whether  the  relation  existing  between  them  did 
not  of  itself  constitute  a  sufficient  consideration  for  the  very 
small  contingent  interest  reserved  to  him. 

Nor  am  I  able  to  adopt  the  view  so  ably  argued  by  counsel, 
that  the  deed  was  wholly  executory.  The  distinction  between 
executed  and  executory  deefis  and  contracts,  in  this  connection, 
rests  upon  the  difference  between  a  completed  gift  and  a  mere 
promise  or  contract  to  give,  which  leaves  something  more  to  be 
done  by  the  donor  before  the  donee  can  take  and  enjoy  the  gift. 
The  title  to  the  undivided  fourth  part  of  the  real  estate  devised 
to  Mrs.  Speakman  actually  passed  and  became  vested  in  the 
trustee,  and  he  became  entitled  to  stand  in  her  place  in  all  re- 
spects the  same  as  if  he  had  paid  full  value  for  it.  Such  was 
clearly  the  effect  of  the  deed.  It  executed  itself  and  passed  the 
title  and  possession  under  the  statute  of  uses  in  prcesenti  to  the 
grantee.  He  had  no  need  to  ask  any  aid  from  a  court  of  equity 
to  enforce  it.  Jeffreys  v.  Jeffrey 8 , 1  Craig  &  P.  188 y  where  there 
was  a  conveyance  in  prcesenti  of  freehold  and  a  covenant  to  sur- 
render copyholdy  the  former  upheld  and  the  latter  held  invalid ; 
Hayse  v.  Kershow,  1  Sandf,  Ch.  258^  conveyance  of  freehold ; 
Yiney  v.  Abbott,  109  Mass,  300,  where  there  was  actual  transfer 
of  stock. 

With  regard  to  so  much  of  the  residue  as  at  the  date  of-the 
deed  consisted  of  a  bond  and  mortgage  and  other  chattel  inter- 
ests, Mrs.  Speakman  had  no  such  direct  interest  and  estate  in  it 
as  she  had  in  the  realty,  but  whatever  she  had  was  capable  of 
being  assigned  and  transferred  absolutely,  and  I  think  the  deed 
accomplished  that  result.  It  left  nothing  to  be  done  by  her  to 
complete  the  gift.  The  trustee  by  it  became  entitled  to  stand  in 
her  shoes  and  need  ask  nothing  further  from  her.  And  this  is 
the  test  of  the  completion  of  the  gift  as  established  by  the  more 
modern  cases.  Says  Mr.  Watson,  in  A  Compendium  of  Equiiyy 
p.  302: 
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"If  nothing  more  remains  to  be  done  or  can  be  done  by  the  grantor  or 
^onor — if,  as  far  as  he  is  concerned,  the  conveyance  or  assignment  is  complete, 
and  he  has  done  all  that  is  necessary  to  be  done,  having  regai-d  to  the  nature 
t)f  the  property — the  assignment  or  other  assurance  will  be  effectual  in  equity." 

The  English  cases  are  collected  by  this  author  at  the  place 
<3ited,  and  also  in  the  notes  to  Ellison  v.  Ellismiy  1  Lead,  Cas,  Eq, 
*2y  *5,  and  in  Lewin  on  Ti-usis  *S8,  *S9.  Among  them,  a 
leading  case,  is  Kekewich  v.  Manning,  1  DeG,,  if.  &  G,  176, 
where  all  tiie  cases  are  ably  reviewed  in  a  considered  judgment 
by  Lord-Justice  Knight-Bruce,  and  which  contains  in  itself  an 
answer  to  most  if  not  all  the  arguments  of  defendant  addressed 
to  me,  against  the  enforceability  of  this  deed,  and  must  be  held 
as  overruling  several  of  the  cases  relied  upon  in  that  argument. 
To  the  same  effect  is  Voyle  v.  Hughes,  2  Sm.  &  G.  18,  ^3  L,  J. 
€k  (N.  S.)  ^38;  Stone  v.  Hacked,  1^  Gray  227 ;  Gulick  v. 
^ulick,  12  Stew.  Eq,  Jfil ;  and  see  the  very  recent  case  of  Bilh  v. 
Taiham,  L,  R.  (i  Ch.  Div.)  82  (1891),  which,  in  some  of  its 
features,  much  resembles  that  before  the  court.  See,  also, 
Walker  v.  Dixcm  Orudble  Co.,  2  Dick.  Ch,  Rep.  Sj^. 

The  case  presents  no  feature  which,  in  my  judgment,  gives 
any  show  of  defence  which  the  executors  of  John  Draper  could 
have  set  up  against  any  action  which  the  defendant  Tatem  might 
have  brought  against  them  to  recover  the  share  of  Mrs.  Speak- 
man in  the  residue  of  her  father's  estate. 

It  was  ai-gued  that  the  deed  does  not  sufficiently  describe  the 
Teal  estate  in  question.  But  it  seems  to  me  that  it  does  so  by 
the  very  universality  of  its  expressions  above  quoted.  It  con- 
veys the  one  equal  one-fourth  part  of  the  residue  of  the  lauds  of 
Avhich  John  Draper  died  seized,  and  which  were  devised  to  her 
by  his  will  &c. 

As  to  the  lapse  of  time  since  the  breach  of  trust,  it  seems  to 
me  that  consideration  can  have  little  or  no  weight  standing  by 
itself.  As  before  remarked,  there  is  no  proof  that  complainant 
knew  of  the  abandonment  of  the  deed  of  trust  by  the  trustee,  or 
in  the  least  sanctioned  or  acquiesced  in  it,  or  by  word  or  deed 
encouraged  it.  The  first  breach  was  in  1872,  and  the  second  in 
1879.     It  was  discovered  after  bill  filed,  which  latter  was  shortly 
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after  complainant  learned  of  the  death  of  his  wife.  The  com- 
plainant, in  my  judgment,  had  a  right  to  suppose,  after  the  re- 
plevin suit  and  letter  of  August,  1871,  that  the  trustee  would 
do  his  duty. 

Another  defence  set  up  is,  that  the  complainant  never  requested 
the  trustee  to  execute  the  trust.  If  there  had  been  no  acceptance 
in  writing,  and,  to  the  knowledge  of  complainant,  nothing  had 
been  done  by  the  trustee  under  the  trust,  there  would  be,  as  it 
seems  to  me,  great  force  in  this  position.  But  the  trustee  accepted 
in  writing,  and  undertook  to  execute  the  trust.  The  deed  was 
produced  by  him  at  the  hearing.  .He  actually  did  in  part  exe- 
cute it  by  accepting  the  small  government  bond  under  it,  and  by^ 
bringing  the  suit  in  replevin  for  goods  to  which-  he  could  have- 
had  no  title  except  by  the  deed  in  question.  Before  1872  there- 
was  nothing  further  he  could  do,  unless  it  be  to  receive  certain^ 
income  and  pay  it  over  to  Mrs.  Speakman,  and  with  Mrs. 
Speakman's  assent,  who.  alone  was  interested  in  the  income,  he- 
might  well  consent  that  it  be  paid  directly  to  her.  Such  conduct 
was  not  an  abandonment  of  the  trust.  The  circumstances  up* 
to  that  time — 1872 — called  for  no  other  action,  but  whatever 
action  was  necessary  to  be  taken  he  did  take,  and  it  appears 
that  he  was  familiar  with  the  contents  of  the  deed.  He  was 
a  man  of  intelligence,  and  he  does  not  set  up  that  he  sub- 
mitted the  situation  to  counsel  and  asked  his  opinion,  or  that 
he  supposed  that  he  was  under  no  duty  to  be  active  and  might 
content  himself  with  passively  receiving  what  might  be  paid  or 
handed  to  him.  It  is  plain  that  he  did  not,  to  say  the  least, 
either  seek  instruction  or  suggestion  from  the  complainant,  or 
encourage  him  to  make  any.  Under  these  circumstances,  and 
in  view  of  the  character  of  the  trust,  I  find  it  difficult  to  find 
any  sufficient  excuse  in  equity  for  his  complete  inaction  after  the 
suit  in  replevin  had  done  its  work.     Says  Mr.  Lewin,  p.  '^21^3 : 

"  As  soon  as  a  trustee  has  accepted  the  office  he  must  bear  in  mind  that  he 
is  not  to  sleep  upon  it,  but  is  required  to  take  an  ojdive  part  in  the  execution 
of  the  trust.  The  law  knows  not  such  a  person  as  a  passive  trustee.  *  *  * 
When  a  trustee  has  entered  upon  the  trust  he  is  bound  at'  once  to  acquaint 
himself  with  the  nature  and  particular  circumstances  of  the  property,  and  to- 
take  such  steps  as  may  be  necessary  for  the  due  protection  of  it" 
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To  the  same  effect  is  the  language  of  Mr.  Perry  in  his  treatise 
-on  Ihista  §  266.  And  having  once  accepted  and  undertaken 
'the  trust,  he  cannot  of  his  own  motion  abandon  it  and  evade  its 
duties,  and  can  only  be  relieved  by  the  aid  of  a  competent  court. 
JPerry  Trusts  §  4.01 ;  and  see  2  Pom,  Eq.  Jur,  §  1067  and  note. 
These  principles  seem  to  me  beyond  dispute  or  question,  and  to 
be  elementary  and  fundamental  and  a  necessary  part  of  the  sys- 
tem of  trusts.  I  am  unable  to  perceive  any  difference  in  prin- 
•ciple  in  respect  to  the  question  now  in  hand  between  the  case  of 
a  trustee  appointed  by  will  and  one  by  deed,  where  both  have 
accepted  the  trust  by  unequivocal  acts.  In  fact,  it  seems  to  me 
<that  executors,  administrators,  guardians  of  infants  and  lunatics, 
assignees  in  insolvency  and  bankruptcy,  and  trustees  under  mar- 
riage or  other  voluntary  settlements,  all  stand  upon  the  same 
plane  in  this  respect,  viz.,  that  if  they  acc(^pt  the  oflBce  they  must 
|)erform  its  Awixesi  actively,  not  passively,  and  must  not  wait  upon 
the  motion  of  the  j)ersons  interested  as  cestuis  que  trust  to  incite 
4md  prompt  their  actions.  The  trustee  must  act  in  and  look  after 
the  interest  of  all  the  cestuis  que  trust  with  perfect  impartiality. 
The  standard  is  this :  He  must  use  the  same  diligence  in  seeking 
for  and  reducing  the  trust  proi)erty  to  possession,  and  the  same 
<aire  in  preserving  it,  that  an  ordinarily  diligent  and  careful  man 
would  exercise  and  take  in  raspect  to  his  own  property.  It 
would  be  highly  dangerous  toado])t  any  other  rule  or  to  abate  its 
rigor  in  the  least.  It  is  not  necessary  to  illustrate  by  instances. 
In  the  case  in  hand  some  of  those  entitled  in  remainder  were  or 
might  have  been  infants  at  the  time  the  trustee  permitted  the 
funds  here  in  question  to  pass  into  the  hands  of  one  of  the 
donors.  The  trust  was  irrevocable,  except  by  the  consent  of 
both  donors.  Suppose,  now,  Mrs.  Speakman  had  squandered 
these  funds  or  diverted  them  by  will  to  other  objects,  would  the 
rights  of  the  remaindermen  have  been  gone? 

The  disposition  of  courts  of  equity   to  hold  trustees  to  an 

active  attention  to  the  duties  of  their  office,  is  illustrated  by  the 

•case  of  Taylor  v.  MiUington,^  J^**-  (^V.  S)  20^,  which  in  many 

•of  its  aspects  resembles  the  case  l>ef()re  the  court.     See,  also, 

Youde  V.  Cfourf,  i.  R.  {18  Eq.  Cas.)  634;  Ex  parte  Ogle,  L.  R. 
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{8  Ch,  App)  711  (at  p,  716);  Butler  v.  Carter,  i.  R,  {6  Eq.  Caa.) 
^76;  Ex  parte  Graves,  2  Jur.  {N.  S.)  651. 

There  is  one  piece  of  evidence  which  perhaps  should  be 
noticed. 

The  defendant  Tatem,  after  stating  how  he  came  into  posses- 
sion of  the  $100  bond,  was  asked  by  counsel  for  complainant 
why  he  did  not  take  possession  of  any  of  the  rest  of  the  prop- 
erty, and  answered : 

"  Because  it  was  my  understanding,  from  the  first,  that  I  was  not  to  do  it 
during  the  lifetime  of  Mrs.  8peakman. 

"Q.  How  did  you  get  that  understanding? 

"^.  I  couldn't  say  positively ;  from  the  conversations  with  the  parties^  I 
believe." 

And  in  ans^wer  to  a  question  he  said  that  was  -the  best  account 
he  could  grve  of  it.  To  whom  he  referred  by  *'  the  parties/'  he- 
did  not  explain,  but  supposing  he  meant  Mr.  and  Mrs.  Speak- 
man, I  confess  I  am  at  a  loss  to  understand  how  such  an  under- 
standing could  have  been  arrived  at,  except,  of  course,  as  to  the 
household  goods,  by  an  intelligent  gentleman  like  Mr.  Tatemy 
and  think  his  memory  must  be  at  fault.  The  deed  did  provide 
that  the  household  goods  were  to  remain  in  Mrs.  Speakman's  use 
during  her  life,  and  then  that  the  trustee  should  take  them,  an(f 
it  needed  no  conversation  with  the  parties  to  get  such  an  under^ 
standing  on  that  subject,  as  well  as  to  the  rents  and  profits  of  the 
estate  while  in  the  executors'  hands.  But  as  to  the  body  of  the 
estate — if  that  was  to  be  left  in  Mrs.  Speakman's  possession  and 
under  her  control  during  her  lifetime,  how  was  the  trustee  to  obtain 
possession  of  it  at  her  death  ?  The  absurdity  of  the  proposition 
is  so  manifest  that  I  cannot  believe  it  was  ever  entertained.  No 
doubt  it  was  said  and  understood  that,  as  to  the  rents  and  income 
of  the  one-fourth  of  the  residue  while  in  the  executors'  hands,  it 
was  idle  for  the  trustee  to  collect  it  in  order  to  pay  it  over  at  once- 
to  Mrs.  Speakman,  and  that  he  might  properly  permit  the  execur 
tors  to  pay  it  to  her  directly,  as  they  did. 

But  whatever  illusion  of  this  kind  the  trustee  was  under  as  to- 
his  duties  must  have  been  dispelled  by  the  circumstances  attend- 
ing the  separation,  and  the  subsequent  non-intercourse  betweei^ 
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the  parties,  during  which  the  corpus  of  the  estate  was  turned 
over  to  Mrs.  Speakman.  It  seems  impossible  to  suppose  that 
the  trustee  could  have  believed  or  understood  that  the  complain- 
ant would,  after  the  separation,  consent  that  the  body  of  the 
estate  should  be  paid  to  his  wife. 

One  other  point  made  by  defendant  may  be  noticed.  It  is  urged 
that  the  marital  relations  between  the  parties  constituted  in  fact 
the  only  consideration,  so  far  as  complainant  is  concerned,  for 
this  deed,  and  as  those  have  been  destroyed  by  the  complainant  of 
his  own  free  will,  he  ought  not  now  to  be  permitted  to  come  into 
equity  to  enforce  so  hard  a  claim  as  this  will  prove  to  be.  I  am 
unable  to  perceive  any  value  in  this  contention.  All  that  the 
husband  could  receive  from  this  deed — entered  into  undoubtedly 
with  great  deliberation,  and  after  due  advisement  by  both  parties 
— was  the  use  for  life  of  one-third  of  the  estate  if  he  survived  his 
wife.  And  the  contest  here  is  over  the  interest  on  a  little  over 
$4,000  during  the  remainder  of  his  life.  It  cannot  be  said  that 
the  husband  had  any  advantage  in  the  bargain.  But  he  had  the 
right  to  the  benefit  of  the  society  of  his  wife,  and  the  enjoyment 
with  her,  during  their  joint  lives,  of  the  income  of  the  whole 
estate.  Of  this  she  deprived  him  by  her  unlawful  and  unjusti- 
fiable desertion  of  him.  So  far  she  stands  in  the  wrong,  and  no 
reason  is  seen  why  the  husband  should  not  have  the  benefit  of 
his  bargain,  but  the  contrary.  If  so,  how  is  his  position  changed 
by  his  asking  the  court  to  free  him  from  the  bare  obligation  of 
the  marital  relation,  of  all  benefit  from  which  his  wife  had 
already  deprived  him  ?  I  do  not  see  that  the  standing  of  the 
complainant  as  a  suitor  in  this  court  is  at  all  affected  by  the 
decree  of  divorce. 

In  my  opinion  the  complainant  is  entitled  to  relief  to  the 
extent  of  the  money  which  the  defendant  did  receive  and  might 
have  received,  and  which  I  ascertain  to  be  the  sum  of  $12,895. 
He  is  also  entitled  to  an  inquiry  as  to  the  value  of  the  specific 
chattels  remaining  at  the  death  of  Mrs.  Speakman,  and  as  to  the 
rents  of  the  frame  house  in  Cooper  street. 

After  the  cause  had  been  submitted,  the  defendants  asked  leave 
to  open  the  case  to  enable  them  to  set  up,  by  way  of  answer,  a 
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plea  of  bankruptcy  proceedings  voluntarily  taken  by  complain- 
ant after  the  deed  of  trust.  On  hearing  the  motion,  leave  was 
granted  to  complainant  to  amend  his  bill  by  setting  out  the  pro- 
ceedings and  bringing  in  the  assignee  in  bankruptcy  as  a  party. 
This  has  been  done,  and  deprives  the  defendant  Tatem  of  all  fur- 
ther interest  in  those  proceedings.  The  only  ground  upon  which 
he  could  set  them  up  is,  that  he  might  be  called  upon  hereafter  to 
answer  to  the  assignee ;  against  this  he  will  be  protected  by  the 
decree  of  the  court. 

Whether  the  assignee  will  be  entitled  to  receive  the  earnings 
of  the  trust  fund  during  complainant's  lifetime  will  be  considered 
hereafter. 


The  executors  of  Joseph  Becikhaus,  deceased, 

V, 

Mary  T.  Ladner  and  William  T.  Ladner,  her  husband. 

'  1.  The  complainant  was  sworn  and  examined  as  a  witness  in  his  own  behalf 
and  died  before  the  defendant  was  sworn,  bat  after  she  had  time  and  oppor- 
tunity to  be  sworn.  The  action  was  revived  by  complainant's  executors,  and 
then  the  defendant  was  sworn  in  her  own  behalf  and  gave  evidence  before  the 
master,  subject  to  objection,  of  transactions  with,  and  statements  by,  the  dece- 
dent.— Hddj  such  evidence  was  incompetent. 

2.  Complainant^s  bill  was  founded  on  a  bond  and  mortgage  executed  by  the  de- 
fendants to  the  complainant's  testator,  and  alleged  the  execution  and  delivery 
on  the  day  of  their  date,  prayed  answer  under  oath,  without  any  interrogatory. 
Defendants,  by  their  answer,  admitted  the  execution,  but  denied  the  delivery  on 
the  day  of  execution,  and  alleged  that  over  three  years  afterwards  complain- 
ant procured  their  delivery  by  fraud. — Heldy  that  this  allegation  was  new 
matter  by  way  of  confession  and  avoidance,  not  in  response  to  the  allegation 
of  the  bill,  and  was  not  proven  by  the  affidavits  annexed  to  the  answer. 

3.  A  supplemental  answer  set  up  that  the  decedent  by  his  will,  read  in  con- 
nection with  the  circumstances,  had  treated  certain  charges  on  his  book  against 
one  of  the  defendants,  who  was  his  daughter,  as  advanoes  to  her  and  had  for- 
given them. — Held,  that  it  did  not  so  appear,  but  the  contrary. 
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Mr.  David  J,  Pancoast,  for  the  complainants. 

Mr.  Samuel  H.  Ch'ey  and  Mr.  J.  M.  Moyer  (of  Philadelphia),  for 
the  defendants. 

Pitney,  V.  C. 

The  bill,  which  was  filed  by  Joseph  Beckhaus,  the  testator,  in 
hb  lifetime,  is  founded  on  a  mortgage  in  the  ordinary'form,  dated 
August  21st,  1884,  executed  by  the  defendants  to  the  complain- 
ants' testator  to  secure  the  payment  in  one  year  of  $14,000,  with 
interest,  according  to  the  condition  of  a  bond  of  even  date  exe- 
cuted by  the  defendant  William  T.  Ladner  alone  to  Joseph 
Beckhaus.  It  was  duly  acknowledged  on  the  same  day,  and  re- 
corded on  the  22d  of  August  in  the  clerk's  office  of  Atlantic 
<x)unty,  in  which  the  lands  covered  by  it  lie. 

The  bill  allies,  in  the«usual  form,  that  at  the  date  of  the  mort- 
^ge  William  T.  Ladner  was  indebted  to  Beckhaus  in  the  sum 
of  $14,000,  and  that  the  mortgage  was  given  to  secure  it ;  it 
allies  non-payment  of  either  principal  or  interest,  and  prays 
foreclosure  in  the  usual  form  and  for  answer  under  oath. 

The  defendants  answer  jointly,  and  allege  that  at  the  date  of 
the  mortgage  Mr.  Ladner  had  failed  in  business;  that  Mrs.  Lad- 
ner was  the  owner  of  the  mortgaged  premises,  and,  for  the  pur- 
pose of  raising  money  for  the  support  of  herself  and  child,  and 
also  to  assist  her  husband,  caused  the  bond  and  mortgage  V>  be 
prepared  and  executed  by  the  ])arties,  and  recorded  without  the 
knowledge  of  the  mortgagee,  who  was  her  father,  and  retained 
possession  of  them  by  herself  or  her  husband  without  actual  de- 
livery to  her  father  until  about  February  1st,  1888 ;  that  about 
41  year  after  their  date,  and  while  Mr.  Ladner  was  in  prison  in 
Philadelphia,  she  handed  them  to  him  (Ladner),  and  while  in 
his  possession  he  endorsed  upon  the  mortgage  the  following: 

"  The  within  mortgage  was  executed  by  Mary  A.  Ladner  and  William  T. 
Ladner  for  the  purpoee  of  covering  a  debt  due  to  Joseph  Beckhaus,  No.  1108 
•Shackamaxon  street,  Philadelphia,  Joseph  Beckhaus  having  loaned  Ladner 
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Brothers  twelve  hundred  dollare  in  cuh,  ako  endorsed  for  them  a  note  for 
about  forty-two  hundred  doHars,  which  was  discounted  by  John  Commell, 
junior,  president  of  Mechanics  National  Bank.  Joseph  Beckhaus  has  never 
seen  the  mortgage,  and  same  can  oniy  be  claimed  if  the  above  amount  due  Mr. 
Beckhaus  should  not  be  returned  paid/' 

which  was  signed  by  the  two  defendants  severally ;  that  the  sums 
mentioned  in  this  memorandum  were  afterwards  paid  by  Mr. 
Ladner  to  the  mortgagee,  and  the  mortgage  thereby  became  nuga- 
tory; that  on  the  1st  of  February,  1888,  the  Commercial  Na- 
tional Bank  of  Pennsylvania  recovered  a  judgment  against  Mr. 
Beckhaus  for  the  amount  of  principal  and  interest  due  upon  a 
note  made  by  William  T.  Ladner  for  $25,000,  dated  July  Ist^ 
1884,  at  three  months,  to  the  order  of  and  endorsed  by  com- 
plainants' testator;  that  thereupon  he  sought  an  interview  with- 
Mrs.  Ladner,  iu  "which  he  informed  her  of  tliis  ^judgment,  and 
that  its  payment  would  impoverish  him  and  his  home  would  be 
sold  away  from  him  and  he  driven  to  the  alms-house  unless  she 
gave  him  the  mortgage  in  question ;  that  he  was  then  seventy- 
eight  years  of  age  and  infirm,  and  his  apparent  distress  affected 
Mrs.  Ladner,  and  she,  believing  his  statement  as  to  his  financial 
condition  to  be  true,  delivered  to  him  the  bond  and  mortgage  in 
question ;  that  shortly  afterwards  he  asked  Mrs.  Ladner  to  exe- 
cute a  paper  which,  as  she  understood  it,  revoked  the  endorse- 
ment on  the  mortgage,  which  she  did,  still  relying  on  the  trutb 
of  his  representations;  that  shortly  afterwards  she  discovered 
that  her  father's  statements  were  untrue,  that  he  was  able  to  pay 
the  bank  judgment  without  selling  his  house,  and  had  still  left  a 
large  estate  and  lived  in  a  comfortable  manner;  and  she  alleges 
that  the  delivery  of  the  bond  and  mortgage  and  revocation  of 
the  restrictive  endorsement  were  procured  from  ber  by  fraud. 

Mr.  Ladner,  by  a  separate  clause  in  the  answer,  sets  up  the 
same  defence. 

This  answer  was  filed  about  November  1st,  1888.  The  testa- 
tor, then  being  the  complainant,  commenced  taking  deposition* 
in  support  of  his  bill,  December  17th,  1888,  continued  on  De- 
cember 22d  and  January  5th,  1889,  when  he  closed  his  case. 
On  March  29th,  1889,  he  took  an  order  on  the  defendants  to* 
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close  their  testimony  in  thirty  days.  The  defendants  took  no 
testimony  until  July  31st,  1890.  In  the  meantime,  on  April 
18th,  1889,  complainants'  testator  died,  and  on  May  4th,  1889, 
the  usual  order  of  revivor  and  substitution  of  his  executors  was 
made. 

On  the  7th  of  July,  1890,  defendants  procured  leave  to  file  a 
supplemental  answer,  by  which  they  set  up  that  complainants^ 
testator  died  testate  of  a  will  dated  January  16th,  1889,  by  which 
the  money  claimed  by  the  complainant  in  this  cause  to  be  due 
on  the  mortgage  and  other  moneys  are  treated  as  an  advance- 
ment to  Mrs.  Ladner  of  her  share  in  his  estate,  and  that,  for 
that  reason,  the  executors  (now  complainants)  cannot  claim  the 
same. 

The  defendants  then  proceeded  with  their  evidence. 

The  facts  developed  are  as  follows :  The  defendant  William 
T.  Ladner  and  his  brother  Lewis  J.  were  engaged,  at  and  prior 
to  April,  1884,  in  business  as  brokers  and  bankers,  in  Philadel- 
phia, under  the  firm  name  of  Ladner  Brothers.  The  complain- 
ants' testator  was  a  German,  with  a  limited  command  of  the 
English  language,  and  was  a  retired  man  of  business,  living  in 
Philadelphia.  On  the  21st  of  April,  1884,  he  endorsed,  for  the 
accommodation  of  Ladner  Brothers,  a  note  of  that  date  for 
$4,189.70,  at  four  months,  made  by  Lewis  J.  Ladner.  On  the 
Ist  of  July,  1884,  and  shortly  after  the  Grant  &  Ward  failure 
in  New  York,  he  was  induced  by  William  T.  Ladner  to  endorse 
for  their  accommodation  the  firm  note  of  that  date  for  $25,000, 
at  three  months,*  under  a  sort  of  promise  that  it  was  not  to  be 
used  unless  there  should  be  a  run  on  the  Ladner  Brothers'  bank. 
The  complainants'  testator,  immediately  after  signing  it,  became 
alarmed  and  attempted  on  the  same  day,  in  vain,  through  his 
wife,  to  regain  possession  of  it.  On  the  2d  of  July  he  went  to* 
Atlantic  City  to  see  his  daughter,  Mrs.  Ladner,  and  her  husband, 
who  were  living  there  in  her  cottage  on  the  mortgaged  premises. 
He  saw  them  on  the  3d,  and  procured  a  promise  from  the  hus- 
band that  he  would  return  the  note.  He  also  had  an  interview 
with  the  wife  alone,  in  which  he  stated  to  her  his  situation  and 
liability  on  the  $4,189  note  and  the  $25,000  note,  and  expreased 
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tii8  anxiety  on  aocount  of  it.  His  daughter^  as  he  swears,  and  I 
lidopt  his  statement,  declared  that  he  should  not  lose  a  cent,  that 
she  was  worth  the  seaside  cottage,  a  valuable  house  and  lot  in 
Wallace  street,  Philadelphia,  and  i)ersonal  chattels  amounting  in 
all  to  $85,000,  and  would  make  him  secure  by  a  mortgage.  On 
the  21st  of  July  Mr.  Beckhaus  loaned  to  William  T.  Ladner 
his  check  for  $1,200,  upon  the  promise  of  Ladner  that  such 
accommodation  would  enable  him  to  redeem  and  return  the 
^25,000  endorsement,  but  he  did  not  do  it.  On  the  21st  of 
August,  the  failure  of  Ladner  Brothers  being  imminent,  the 
bond  and  mortgage  in  dispute  were  executed.  On  the  24th  of 
August,  the  note  for  $4,189  matured,  was  protested,  and  com- 
plainants' testator  was  obliged  to  pay  it.  On  the  25th  of  August 
Ladner  Brothers  made  an  assignment.  Immediately  afler  the 
maturity  and  protest  of  the  $25,000  note  of  July  1st,  Mrs. 
Ladner  either  brought  or  sent  the  bond  and  mortgage  of  $14,000, 
together  with  her  jewelry,  to  her  father,  and  they  were  lodged  in 
his  private  safe.  There  is  some  conflict  in  the  evidence  whether 
these  securities  were  then  technically  delivered  or  not;  that  is, 
whether  they  were  handed  to  the  father  and  put  within  his  safe 
:as  his  securities,  or  whether  they  were  merely  left  there  by  the 
daughter  for  safe-keeping  and  subject  to  her  control.  I  am  satis- 
fied that  they  were  actually  delivered,  and  I  accept  the  evidence 
of  Mrs.  Herst — Mrs.  Ladner's  sister — and  complainants'  testator 
as  to  the  circumstances  attending  their  deposit  in  the  father's 
safe,  rather  than  that  of  Mrs.  Ladner,  quite  independent  of  the 
■question  of  the  competency  of  her  evidence  in  that  behalf.  I 
think  that  the  making  of.  these  securities  at  the  time  and  under 
the  circumstances  cannot  be  satisfactorily  accounted  for,  except 
on  the  basis  of  their  immediate  validity  in  the  hands  of  the 
mortgagee  to  secure  him  for  his  contingent  liability  as  endorser 
on  the  two  notes  mentioned,  and  that  the  actual  tradition  to  him 
was  made  as  a  matter  of  course  in  pursuance  of  the  original 
purpose  of  the  parties. 

Shortly  afterwards,  and,  as  I  infer,  after  sujt  brought  on  the 
^25,000  note,  and  after  it  was  determined  that  it  shonld  be 
<]efended,  Mrs.  Ladner,  by  her  father's  consent,  took  away  these 
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securities  and  kept  them  until  final  judgment  went  against  her 
lather  on  the  note,  when  she  again  delivered  them  to  him. 

Mr.  Ladner  was  arrested,  at  first  in  civil  actions  and  after- 
wards in  criminal  prosecutions,  and  spent  three  or  four  years  in 
prison.  While  he  was  so  confined,  and  in  or  about  the  year 
1885  or  1886,  and  not  later,  and  while  the  suit  on  the  note  wa» 
pending,  he  wrote  upon  the  mortgage  and  signed  the  endorse- 
ment above  set  forth.  The  reason  why  the  bond  and  mortgage 
were  returned  to  the  defendants  after  their  first  delivery  to  the 
mortgagee,  and  this  endorsement  made  on  the  mortgage,  is^  I 
think,  readily  to  be  inferred  from  the  circumstances,  even  if  there 
was  no  direct  proof  on  the  subject.  Complainants'  testator  was 
sued  as  an  accommodation  endorser,  and  whatever  defences  he 
had  as  such  would  be  liable  to  be  narrowed  to  the  extent  to 
which  he  held  collateral  against^  or  was  indemnified  for  his  en- 
dorsement. He  himself  spoke  and  wrote  our  language  with  dif- 
ficulty, and  his  defence  was,  at  the  start  at  least,  managed  by 
Laduer's  counsel.  If  the  suit  on  the  $25,000  note  could  be 
entirely  def^ted,  the  amount  due  on  the  bond  and  mortgage 
would  be  reduced  to  the  amount  of  the  $4,189  note  and  the 
$1,200  check,  and  just  so  much  saved  to  the  defendants.  The 
knowledge  of  the  existence  of  the  bond  and  mortgage  was  liable 
to  come  to  the  bank  either  through  the  record  or  on  examJnatiou 
of  the  complainant.  Hence  the  endorsement  on  the  bond  audi 
mortgage,  which,  so  far  as  the  case  shows,  was  wholly  the  device 
of  the  husband,  and  niade  without  the  knowledge  of  the  mort- 
gagee. But  the  matter  is  not  left  entirely  to  inference.  Mrs. 
Herst  swears  that  Mrs.  Jjadner  told  her  that  her  father  had 
given  the  bond  and  mortgage  to  her  to  keep  until  the  note  case 
was  decided ;  and  afl^r  that  decision  and  when  about  to  redeliver 
it  to  her  father,  she  explained  the  presence  of  the  restrictive 
endorsement  by  saying  that  her  husband  did  it 

"  because  he  thought  maybe  it  might  be  called  up  in  the  $25,000  note  case, 
and  he  wanted  the  mortgage  to  appear  as  if  it  had  been  given  for  this  purpose,, 
which  is  stated  on  the  back." 
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That  these  securities  were  all  the  while  considered  as  the 
pro[)erty  of  complainants'  testator  appears  clearly  enough  by  the 
ktter  of  Mr.  Moyer  (counsel  for  the  defendants),  of  January 
27th,  1885. 

About  the  time  of  their  failure,  Ladner  Brothers  assigned  to 
complainants'  testator,  as  security,  a  second  mortgage  for  $4,000, 
on  a  house  and  lot  in  Vine  street,  Philadelphia,  and  a  share  in 
some  real  estate  at  Point  Lookout,  in  Maryland,  out  of  which  he 
realized,  altogether,  as  he  swears,  Jl,925,  reducing  by  so  much 
the  amount  due  upon  the  note  for  $4,189  and  the  check  for 
$1,200.  And  this  is  all  the  proofs  show  in  support  of  the 
allegation  in  the  answer  that  these  debts  had  been  paid. 

Final  judgment  went  against  complainant  on  the  $25,000 
note  about  the  23d  of  January,  1888. 

On  the  28th  of  January  Mrs.  Ladner  delivered  the  bond  and 
mortgage  to  her  father,  first,  however,  signing  the  restrictive 
endorsement  on  the  mortgage,  which  she  appears  not  to  have 
done  until  that  time.  Her  father  does  not  appear  to  have  at  the 
moment  observed  the  restrictive  endorsement,  but  did  within  a 
day  or  two,  and  then  wrote  her  about  it,  and  appears  to  have 
threatened  to  foreclose  it.  The  fact  was,  that  Mrs.  Ladner 
signed  that  endorsement,  in  her  sister's  presence,  just  before 
handing  the  mortgage  to  her  father,  and  it  is  probable  this  fact 
was  communicated  to  him,  and,  if  so,  naturally  might  have 
irritated  him.  In  answer  to  this  threat  of  foreclosure,  Mrs. 
Ladner  wrote  him  a  letter  begging  h.im  not  to  foreclose  it,  and 
using  this  expression  : 

"If  the  article  on  the  back  of  the  mortgage  has  influenced  you  in  this 
decision,  if  Emma  [her  sister]  will  procure  an  affidavit  I  will  sign  it,  and 
\Vill,  also,  contradicting  it." 

On  the  7th  of  February  the  husband,  still  in  prison,  made 
an  affidavit,  stating  that  the  endorsement  was  untrue  in  every 
particular,  and  null  and  void  and  of  no  effect;  and  on  the  8th 
of  February  Mrs.  Ladner  made  a  like  affidavit,  with  a  clause,  in 
addition,  stating  that  she  was  sworn  separate  and  apart  from  her 
husband,  and  made  the  affidavit  voluntarily,  freely  and  without 
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any  fear,  threats  or  compulsion  from  her  husband.  These  affi- 
-davits  were  delivered  to  her  father.  Some  time  afterwards  he 
asked  for  the  policy  of  insurance  on  the  house  to  be  assigned  to 
him  as  collateral,  and  in  that  connection  appeared  the  first  dispo- 
sition on  the  part  of  the  defendants  to  dispute  the  complainants' 
testator's  right  to  realize  on  these  securities.  On  the  29th  of  April 
Mrs.  Ladner  wrote  her  father  that  she  had  attended  to  paying 
the  insurance,  but  she  did  not  send  the  policy.  On  May  3d  she 
wrote  him  again,  acknowledging  the  receipt  of  a  letter  asking  for 
the  policy  hut  not  sending  it,  and  saying,  "  I  wish  to  see  you  and 
have  a  talk  about  various  matters  concerning  the  same."  Her 
husband  had  now  been  released  from  confinement,  and  it  appears 
that  at  about  the  same  time  the  subject  of  the  ownership  of  the 
bond  and  mortgage  was  raised  and  talked  of  between  the  father 
and  daughter.  On  May  14th  complainants'  testator  wrote  Mrs. 
Ladner  as  follows : 

"Philadelphia,  May  14th,  1888. 
^^Decar  Mary: 

"  I  have  been  waiting  patiently  for  you  to  fulfill  your  promise  and  bring  to 
me  tlie  insurance  policy  assigned  to  me,  the  party  to  whom  it  lawfully  belongs. 
If  I  do  not  receive  the  insurance  policy  within  the  next  few  days,  I  will  fore- 
close the  mortgage,  which  will  not  fail  to  decide  which  is  the  owner  of  it.  I 
4id  not  expect,  nor  do  I  deserve,  such  treatment  from  either  you  or  your  hus- 
band, after  having  paid  his  debts,  which  were  yours  also,  to  the  amount  of 
$40,000. 

"  Respectfully  yours, 

"  Jos.  Beckhaus, 
"  1108  Shackamaxon  street" 

And  in  June  the  bill  to  foreclose  was  filed. 

Some  evidence  was  given  by  Mr.  Moyer,  of  the  Philadelphia 
bar,  as  to  conversations  had  with  the  complainants'  testator  about 
these  securities  after  their  first  delivery,  which  are  relied  upon  as 
admissions  on  the  part  of  the  testator  that  they  had  not  been  de- 
livered to  him,  but  simply  deposited  in  his  fireproof  for  safe- 
keeping and  subject  to  Mrs.  Ladner's  control.  Objection  was 
seasonably  made  to  this— evidence  given  after  the  death  of  com- 
plainants' testator — because  Mr.  Moyer  was  at  the  time  acting  as 
his  counsel  and  the  conversation  was  confidential.     The  witness 
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denied  that  he  was  at  the  time  of  the  conversation  acting  as 
counsel  for  the  complainant,  but  admitted  that  he  did  so  shortly 
afterwards.  In  this  I  am  satisfied  he  was  mistaken.  His  letter 
of  September  29th,  1884,  shows  that  confidential  relations  then 
existed  between  the  parties,  and  I  am  satisfied  that  that  was  prior 
to  the  first  delivery  of  the  securities  and  the  conversations  in  ques- 
tion. I  am  also  satisfied  that  from  the  start  the  testator  under-" 
stood  that  Ladner's  counsel  was  his  counsel,  and  talked  with  him 
confidentially.  If  so,  then  the  evidence  was  incompetent.  The 
same  may,  I  think,  be  said  of  the  evidence  of  Mr.  Shattuck.  He 
was  at  first  a  student  in  the  oflSce  of  Mr.  Colesbury,  who  was  one 
of  the  counsel  having  charge,  under  retainer  from  the  testator,  of 
the  defence  on  the  suit  on  the  $25,000  note,  and  after  he  was  ad- 
mitted to  the  bar  he  still  occupied  a  desk  there,  and  acted  as 
assistant  to  Mr.  Colesbury  and  served  subpoen&s  in  the  suit  on 
the  note.  He  swears  to  certain  statements  made  to  him  by  the 
testator  in  Mr.  Colesbury 's  office  when  he  came  thereon  business 
connected  with  the  defence.  I  think  it  is  to  be  presumed, 
especially  after  his  decease,  that  he  supposed,  and  had  a  right  to 
suppose,  that  what  he  said  was  as  sacred  as  if  said  to  Mr.  Coles- 
bury. Haga.  Priv,  Com.  §  S6.  But  admitting  the  competency 
and  reliability  of  the  evidence  of  both  these  witne&ses,  I  do  not 
think  it  affects  the  complainant's  case  in  the  least.  The  admis-^ 
sions  testified  to  are  all  accounted  for  by  the  situation  of  the  tes- 
tator as  defendant  in  the  suit  on  his  endorsement  of  the  note.  If 
made,  they  were  simply  untrue,  and  there  are  no  facts  out  of 
which  an  estoppel  can  arise. 

Mrs.  Ladner  was  sworn  after  the  death  of  her  father  and  the 
revival  of  the  suit  by  his  executors  and  gave  evidence,  subject  to 
timely  objection  by  the  complainants,  of  conversations  with  her 
father,  notably  one  in  connection  with  the  second  delivery  of  the 
securities  in  January,  1888,  and  in  support  of  the  allegation  in 
the  answer  of  the  false  representations  on  his  part  as  to  his 
pecuniary  situation.  This  objection  raises,  so  far  as  I  know,  for 
the  first  time,  one  of  the  questions  mooted  by  Chancellor  Green 
in  discussing  the  act  of  1859  {Rev.  p.  S7S  §  3)  (still  in  force  ex- 
cept so  far  as  modified  by  the  act  of  1880),  in  Lanning  v.  Lan- 
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ning,  ^  C.  E,  Gr,  °2S2,  where  he  says :  "  The  design  of  the 
enactment  obviously  is,  that  neither  of  the  parties  shall  be  ad- 
mitted to  testify,  unless  both  can  be  heard.  It  is  immaterial 
whether  the  suit  is  originally  instituted  by  or  against  a  party  in 
his  representative  capacity  or  whether,  by  reason  of  the  death  of 
one  of  the  parties,  it  is  revived  or  continued  by  or  against  his 
representatives.  In  either  event,  if  the  death  occur  before  the 
testimony  on  either  side  is  taken,  the  evidence  of  the  survivor  is 
inadmissible.  If  the  death  occur  after  one  of  the  parties  has  been 
examined,  questions  may  arise  more  d^icuft  of  solution,  but  which 
are  not  involved  in  the  present  case.'' 

One  of  such  questions  arose  in  MarlaU  v.  Warwick,  3  C,  E,  Gr. 
108,  i  (7.  E.  Gh\  444}  namely,  whether  if  one  of  the  parties  is  ex- 
amined as  a  witness  and  the  other  dies  before  being  examined, 
and  the  suit  is  continued  against  his  administrator,  the  evidence 
of  the  former  is  competent  to  be  read  at  the  hearing,  and  it  was 
held  competent.  The  question  here  is  the  converse  of  that  in  . 
MarlaU  v.  Warwick.  The  party  who  has  been  sworn  dies  before 
the  other  has  been  sworn,  and  the  suit  is  continued  by  his  per- 
sonal representative,  and  the  question  is  as  to  the  competency  of 
the  survivor  to  give  evidence  as  to  a  transaction  with  and  state- 
ment by  the  decedent.  The  act  of  February  25th,  1880,  makes 
the  party  a  competent  witness  in  such  case,  with  a  proviso  that 
the  act  "  shall  not  extend  so  as  to  permit  testimony  to  be  given 
as  to  any  transaction  with,  or  statement  by,  any  testator  or  intes- 
tate represented  in  said  action." 

I  think  the  objection  to  the  competency  of  the  evidence  was 
well  taken.  At  the  time  Mrs.  Ladner  was  sworn  the  suit  was 
prosecuted  by  the  present  complainants  in  their  representative 
capacity,  and  the  evidence  was  given  of  transactions  with  and 
statements  by  the  testator  so  represented,  and  is  forbidden  by  the 
proviso.  The  rule  is,  that  the  evidence  must  be  competent  at  the 
time  the  witness  is  sworn.  MarlaU  v.  Warwick,  4  O.  E,  Gr.  444; 
WalJce)'  V.  HiU,  6  C.  E.  Gr.  191  (at  p.  201),  7  C.  E.  Gr.  5 IS  (at 
p.  516).  The  object  of  the  exclusive  proviso  in  the  act  is  to  pro- 
mote mutuality  and  to  prevent  one  of  two  parties  from  being 
sworn  as  to  a  particular  transaction  between  them  when  the  lr[)s 
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of  the  other  party  are  closed  by  death.  The  application  of  the 
restriction  here  works  no  hardship,  since  the  defendant  had  ample 
opportunity  to  be  sworn  before  the  death  of  the  original  com- 
plainant, and  he  was  not  examined  at  all  as  to  what  occurred  and 
was  said  in  connection  with  the  redelivery  of  the  securities  to 
him.  To  receive  the  evidence  of  the  defendant  on  that  subject 
after  her  father's  death  would  be  contrary  to  the  spirit  as  well  as 
the  letter  of  the  act. 

It  was  argued  that  the  proviso  in  the  act  extends  only  to  suits 
which  are  originally  brought  by  or  against  a  representative,  and 
not  to  a  case  where,  as  here,  the  suit  is  brought  by  and  against 
parties  in  their  own  right  and  one  dies  pending  suit.  I  cannot 
adopt  this  view.  I  think  it  is  not  according  either  to  the  letter 
or  spirit  of  the  act,  and  is  covered  by  the  dictum  of  Chancellor 
Green  above  quoted. 

It  was  further  urged  that  the  objection  to  the  competency  of 
the  evidence  of  this  witness  was  waived  by  the  act  of  the  com- 
plainants in  introducing  in  evidence  the  declaration  in  writing  of 
the  testator  in  respect  to  the  mortgage  in  question,  found  on  page 
80  of  his  investment  book.  That  book  was  called  for  and  intro- 
duced by  the  defendants  in  support  of  the  allegation  that  the  debt 
here  sought  to  be  enforced  had  been  forgiven  by  the  testator  by 
treating  it  as  an  advancement,  and  was  not  used  by  the  complain- 
ants as  an  answer  to  anything  sworn  to  by  Mrs.  Ladner.  I  will 
refer  to  it  again  hereafter.  For  the  present,  it  is  sufficient  to  say, 
that  I  see  no  force  in  the  position  taken  by  the  defendants.  For 
these  reasons  I  shall  not  consider  Mrs.  Ladner's  testimony  as  to 
the  representations  made  to  her  by  her  father. 

Joseph  E.  Beckhaus,  one  of  the  executors,  was  sworn  as  a  wit- 
ness after  Mrs.  ladner  was  examined,  but  he  was  called  and  ex- 
amined by  the  defendants,  and  hence  his  examination  does  not 
render  her  evidence  comi>etent,  and  indeed  it  was  not  so  claimed. 

This  leaves  the  allegation  of  fraud  in  procuring  the  delivery 
of  the  bond  and  mortgage  unsupported  by  any  evidence  except 
the  oath  of  Mrs.  Ladner  annexed  to  the  answer. 

Defendants  rely  upon  that  as  fully  establishing  it,  since  the 
answer  was  called  for  under  oath,  and  complainant's  testator  was 
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put  on  tlie  stand  without  contradicting  it.  In  dealing  with  this 
•question  it  must  be  borne  in  mind  that  complainants  are  not  read- 
ing the  answer  in  evidence  in  another  action,  nor  are  they  in  the 
position  of  relying  upon  it  for  evidence  herein;  so  that  the  ques- 
tion does  not  arise  whether  they  can  read  a  part  without  reading 
the  whole,  and  if  the  whole,  then  what  weight  shall  be  due  to 
-each  part.  They  make  out  their  case,  without  the  aid  of  the  an- 
swer, by  the  production  of  the  bond  and  mortgage,  with  the 
acknowledgment  of  its  execution  and  delivery  by  the  defendants, 
and  by  the  production  of  the  instruments  revoking  the  restrictive 
•endorsement  found  upon  it. 

The  question  therefore  is,  what  probative  force  has  this  answer 
for  the  defendants  in  support  of  the  issues  raisod  by  their  answer  ? 
It  seems  to  be  well  settled  in  England  that  in  a  case  like  the  pres- 
ent it  has  no  probative  force  whatever.  1  Dan.  Ch,  Pr,  (Sih  ed,) 
""84,3;  1  Sm.  Ch.  Pr.  339;  Williams  v.  Williams,  10  Jur.  {N.  S.) 
60S.  In  this  state,  and  in  New  York  in  the  old  chancery,  the 
rule  seems  to  be,  that  so  much  of  the  answer  as  is  strictly  re- 
sponsive to  the  interrogatories  put  in  the  bill  is  evidence  for  the 
defendant ;  that  is  to  say,  if  the  answer  to  such  interrogatories 
is  adverse  to  the  complainant  it  increases  by  so  much  his  burden 
in  proving  his  case;  but  as  to  any  affirmative  matter  set  up  by 
the  defendant  by  way  of  confession  and  avoidance,  and  not  in  re- 
sponse to  any  interrogatory  in  the  bill,  it  is  not  evidence  for  the 
defendant.  Miller  v.  Wack,  Sax.  209 ;  Stevens  v.  Post,  1  Beas. 
JfiS;  Hutchinson  v.  Tindall,  2  Gr.  Ch.  36^;  Fisler  v.  Porch, 
2  Stock.  2^7 ;  Green  v.  HaH,  1  Johns.  580;  Hart  v.  Ten 
Eyck,  2  Johns.  Ch.  62  (at  p.  89  and  note  at  p.  91).  The  lan- 
guage of  Justice  Spencer,  in  delivering  the  unanimous  opinion 
of  the  court  of  errors  of  New  York,  and  affirming  Chancellor 
Lansing  (1  Johns.  590\  cited  by  Chancellor  Kent,  in  Hart 
V.  Ten  Eyck,  and  by  Governor  Vroom,  in  2  Gr.  Ch.  (at  p.  565), 
fieems  to  me  to  apply  here.  The  complainant  in  that  case  had 
charged  in  his  bill  generally  that  the  defendant  had  endorsed 
over  and  transferred  to  him  a  promissory  note  for  a  full  and 
valuable  consideration.  The  defendant,  in  answer  to  this  allega- 
tion, said  it  was  so  endorsed  and  transferred  upon  a  usurious 
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consideration,  setting  out  the  usury,  and  Justice  Spencer  (at  p% 
690)  said : 

"TJie  respondent  [complainant]  was  in  possession  of  John- 
son's note  as  endorser,  and  the  fact  of  the  absohite  endorsement 
by  Green  was  prima  facie  evidence  of  a  full  and  adequate  con- 
sideration paid  for  the  note.  The  respondent  was  under  no 
necessity  of  inquiring  into  it,  but  he  did  allege  that  the  con- 
sideration was  a  full  and  valuable  one.  This  the  appellant 
[defendant]  might  have  denied,  and  had  it  been  incumbent  on 
the  respondent,  he  must  have  proved  his  allegation  or  failed  in 
the  suit.  The  burthen  of  showing  that  the  consideration  was 
illegal  or  inadequate,  rested  on  the  appellant.  When  he  goes 
into  a  charge  of  usury,  he  departs  from  the  question  put  to  himy 
which  admitted  only  of  an  affirmative  or  n^ative  answer,  and 
it  was  wholly  immaterial  whether  it  was  the  one  or  the  other. 
I  view,  therefore,  the  appellant's  answer,  charging  usury,  as^ 
insisting  on  a  distinct  fact,  by  way  of  avoidance.  The  respond- 
ents having  replied,  and  given  him  an  opportunity  to  prove  the- 
fact,  and  he  having  failed  to  do  so,  his  answer  is  no  evidence  of 
the  fact.  This  is  a  well-established  principle  in  chancery  pro- 
ceedings, and  will  be  found  recognized  in  every  treatise  on- 
evidence  in  that  court." 

In  the  case  in  hand,  the  complainant  alleges  that  on  the  day 
of  the  date  of  the  mortgage  the  defendants  executed  and  deliv^ 
ered  it  to  him.  That  is  the  only  allegation  of  delivery  found  \n 
the  bill,  and  no  special  interrogatory  is  administered  in  reference 
to  it.  The  answer  denies  delivery  at  that  time  and  therein  fully 
answers  the  allegation  of  the  bill  in  that  behalf,  but  it  goes  fur- 
ther and  says  that  several  years  later  complainant  procured  the 
delivery  of  the  mortgage  by  fraud,  setting  out  the  fraud.  Now, 
under  the  rule  as  laid  down  in  Grem  v.  Hart,  that  seems  to  me 
to  be  matter  in  confession  and  avoidance,  and  must  be  proven. 

But  if  the  ruJe  were  different,  I  should  be  of  the  opinion  that 
the  allegation  in  question  is  sufficiently  overcome  by  the  well- 
established  facts  of  the  case.  Besides,  the  answer  is  shown  to  be 
untrue  in  omitting  to  state  the  first  delivery  of  these  securities 
to  the  testator,  and  also  in  alleging  that  the  note  for  f4,189  and 
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the  check  for  $1,200  had  been  paid  in  full,  and  the  cases  above 
^ited  show  that  such  untnithfulness  in  one  res|>ect  should  render 
•the  whole  answer  valueless. 

Another  point  made  and  insisted  upon  was,' that  Mrs.  Ladner 
could  not,  under  the  Married  Woman's  act  {Rev,  p.  637  §  5), 
l)ecome  security  for  her  husband  in  the  manner  here  attempted. 
Counsel  admitted  that,  under  our  system,  a  married  woman  has 
power  to  mortgage  her  real  estate  to  secure  her  husband's  debt, 
but  insisted  that  the  mortgage  here  was,  up  to  the  time  of  its 
iinal  delivery,  a  mere  chose  in  action  in  her  hands,  and  that  the 
delivery  of  it  by  her  to  her  father  was  a  contract  of  pledge,  dis- 
tinguishable from  the  execution  of  the  mortgage,  and,  therefore, 
forbidden  by  the  proviso  of  the  fifth  section  of  the  Married 
Woman's  act,  which  forbids  the  making  of  a  contract  of  surety- 
ship by  a  wife.  But  the  mere  delivery  of  a  chattel  in  pledge  is 
not  a  contract  on  her  part  to  do  anything.  It  is  an  act  done  and 
finished,  and  not  an  undertaking  to  do  something  in  the  future, 
and  hence  not  forbidden  by  the  act. 

This  brings  us  to  the  defence  set  up  in  the  supplemental 
answer,  to  wit,  that  the  debt  to  secure  which  this  mortgage  was 
given  was  discharged  by  the  will  of  the  testator.  That  instru- 
ment (the  will)  was  executed  January  16th,  1889,  shortly  after 
the  complainant's  evidence  herein  was  closed.  So  much  of  it  as 
bears  on  the  question  is  as  follows : 

"Fourth.  As  my  daughter  Maria  A.  Ladner  has  received  from  me  large 
sums  of  money  greater  than  the  shares  of  my  other  children,  under  this  my 
T^'ill,  I  make  no  devise  to  her  of  any  part  of  my  estate,  and  direct  that  at  no 
time  hereafter  shall  she  or  her  children  receive  or  be  entitled  to  receive  any 
part  or  share  of  the  estate  hereinafter  devised  in  trust  for  the  use  and  benefit 
-of  my  daughters  Ellie  E.  Keyser  and  Emma  L.  Beckhaus.  Fifth.  As  I  have 
advanced  to  my  three  children,  Ellie  E.  Keyser,  Emma  Jj.  Beckhaus  and 
Joseph  £.  Beckhaus,  certain  sums  of  money,  and  as  I  desire  them,  my  said 
three  children,  Ellie  E.  Keyser,  Emma  L.  Beckliaus  and  Joseph  E.  Beckhaus, 
to  share  equally  in  my  estate,  I  therefore  direct  that  in  the  division  of  my 
•estate  as  hereinafter  provided,  that  the  amount  of  the  advances  to  each  of  my 
said  three  children,  Ellie  E.  Keyser,  Emma  L.  Beckhaus  and  Joseph  E.  Beck- 
liaus, shall  be  added  to  and  form  part  of  my  estate  in  the  division  thereof,  the 
charges  in  my  investment  book  against  my  said  three  children,  Ellie  E. 
Keyser,  £mm&  L.  BeckhauSi  Joseph  E.  Beckhaus,  to  be  the  only  guide  in 
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ascertaining  and  determining  what  amount  shall  have  been  advanced  to  each 
of  my  8aid  three  children,  Ellie  E.  Keyser,  Emma  L.  Beckhaus  and  Joseph  E. 
l^khaus.  I  direct  that  the  rest,  residue  and  remainder  of  my  estate,  together 
with  the  said  several  amounts  advanced  to  my  said  three  children,  Ellie  E. 
Keyser,  Emma  L.  Beckhaus  and  Joseph  E.  Beckhaus,  to  be  divided  into  three 
equal  parts."     *    *    * 

In  order  to  show  that  a  security,  valid  upon  its  face,  held  by 
a  testator  or  intestate  at  his  decease  against  one  of  his  children,, 
is  not  to  be  inventoried  and  enforced  as  such  by  his  personal 
representative,  it  must  clearly  appear  that  the  decedent,  either  in^ 
his  lifetime  or  by  his  will,  treated  it  as  a  gift  and  advancement 
to  his  child  on  account  of  or  in  full  of  the  child's  share  in  hi& 
estate.  In  the  case  in  hand  I  find  no  such  evidence  outside  of 
the  will  itself,  but  much  to  the  contrary.  The  decedent,  at  the 
moment  of  making  his  will,  was  prosecuting  the  enforcement 
and  collection  of  this  bond  and  mortgage  with  vigor.  He  was 
seeking  to  recover  and  reclaim  so  much  of  the  moneys  which  he 
had  paid,  as  surety  for  his  son-in-law  as  was  covered  by  these- 
securities,  and  he  continued  the  prosecution,  after  making  his 
will,  by  procuring  an  order  in  the  cause  requiring  the  defendants- 
to  close  their  testimony.  This  is,  of  course,  entirely  inconsistent 
with  the  idea  of  a  gift  in  advance  of  a  part  of  his  estate. 

Nor  does  the  language  of  the  will  show  any  such  intention.. 
He  speaks,  in  the  fourth  item,  of  moneys  received  from  him  by 
Mrs.  Ladner,  and  does  not  use  the  word  "advance"  in  that 
connection.  While,  in  the  fifth  item,  he  says  r  "  I  have  advanceft 
,  to  my  three  other  children ''  <&c.  He  then  directs  that  his  estate 
shall  be  divided  among  these  three  children,  the  ealvaru^s  to  each 
to  be  added  to  his  estate  and  deducted  from  the  several  shares,, 
so  as  to  equalize  them.  All  this  is  in  marked  contrast  with  the 
language  used  in  dealing  with  Mrs.  Liadner. 

Defendants'  counsel,  however,  argue  that  the  will  must  be  con- 
strued in  view  of  the  situation  of  his  estate  at  its  date,  and  of  the 
fact  that  the  bond  and  mortgage  was  not  then  collected  or  even 
credited  on  his  books  to  Mrs.  Ladner,  and  they  insist  that  his. 
language  indicates  that  he  did  not  expect  or  desire  any  return  of 
any  part  of  the  moneys  he  had  paid  to  her,  and  further,  that  iC 
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the  bond  and  mortgage  sliall  be  collected,  it  will  make  her  share 
less  than  that  of  her  brothers  and  sisters,  and  contravene  the 
intention  of  the  testator  in  that  respect.  The  moneys  which  the 
testator  paid  for  Mr.  Ladner  are  found  charged  against  Mrs. 
Ladner  on  his  investment  book,  which  was  produced  by  the 
complainants  on  the  call  of  the  defendants  and  put  in  evidence 
by  the  defendants.  The  first  item  is,  "  1872,  October  1.  To 
cash  for  furniture  Ac,  $6,748.20."  This  was  admitted  by  him, 
on  the  witness-stand,  to  be  a  gift  ancf  advance  to  her  on  her  mar- 
riage, and  is  undoubtedly  an  advance  of  the  same  character  as 
those  charged  against  his  other  children  on  the  same  book.  The 
remaining  charges  are  all  for  moneys  paid,  with  the  exception  to 
be  mentioned  directly,  either  on  account  of  his  liability  as  en- 
dorser for  the  Ladners  or  for  the  expenses  of  advice  about  and 
defending  suits  thereon,  and  may  be  summarized  as  follows : 

Principal  and  interest  on  note  for  $4,189 $4,210  58 

Check 1,200  00 

Judgment  on  the  $25,000  note 30,371  97 

Items  of  charges  for  counsel  fees  and  disbursements. 3,119  10 

$38,901  65 
Received  from  Vine  street  mortgage  and  Point  I.«ookout  land 1,925  00 

$36,976  65 
Other  items  are— 

Paid  Mr.  Taylor,  of  Camden 238  69 

Taxes  on  the  mortgaged  premises. '        68  10 

Taxes  on  the  mortgaged  premises 53  54 

Item  of  1872 6,748  20 

$44,085  18 

I  have  put  down  the  credit  for  moneys  received  from  the  Vine 
street  mortgage  and  Point  Lookout  property  at  $1,925,  because 
Mr.  Beckhaus  gave  those  figures  on  the  witness-stand.  The 
entries  on  his  book  do  not  amount  to  so  much. 

No  proof  was  offered  as  to  the  value  of  the  mortgaged  prem- 
ises here  in  question  and  the  probability  of  their  realizing  suf- 
ficient to  pay  the  condition  of  the  bond  with  interest.  The 
inference  from  the  circumstances  would  be  that  they  were  given 
for  the  full  value  of  the  premises.     But  treating  them  as  suflB- 
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cient,  and  the  bond  and  mortgage  as  good  for  their  face  with 
interest,  and  giving  a  credit  accordingly,  and  taking  no  account 
of  interest  on  either  side,  there  would  still  remain  nearly  $30,000 
due. 

I  have  eliminated  from  the  charges  on  the  testator's  book  cer- 
tain items  arising  out  of  the  receipt  by  the  testator  of  the  pro- 
ceeds of  the  sale  of  the  Wallace  street  house,  and  which  proceeds 
have  been  accounted  for  and  settled.  The  total  of  the  charges 
on  the  book,  including  tlfese  items  against  Mrs.  Ladner,  is 
$53,487.75,  and  the  credits,  not  including  the  bond  and  mort- 
gage, are  $10,627.65,  and  there  is  an  entry  of  January  17th, 
1889,  the  day  after  the  date  of  the  will,  "Balance,  $42,860.10," 
some  $1,200  less  than  I  have  made  it.  This  difference  is  prob- 
ably accounted  for  partly  by  the  fact  that  Mrs.  Ladner  claimed 
from  the  executors  and  received  from  somel)ody,  as  claimed  by 
her  counsel,  payment  of  a  balance  of  moneys  in  testator's  hands 
remaining  from  the  proceeds  of  the  sale  of  the  Wallace  street 
house,  and  which  she  claime<l  could  not  be  held  by  way  of  offset 
against  this  mortgage,  and  partly  by  the  difference  in  the  credit 
due  from  the  collaterals  above  alluded  to.  The  balance  of 
$44,000  is  subject  to  a  reduction  of  $665  received  by  the  com- 
plainants as  a  dividend  upon  a  claim  against  the  assignee  of  the 
Ladners. 

Turning  to  the  inventory  and  final  account  of  the  complain- 
ants as  executors,  I  find  that  the  three  favored  children  have 
received,  on  their  several  shares  of  the  estate,  including  the 
advances  to  each,  the  sum  of  $1*3,062,  and  there  remains  to  be 
divided  certain  real  estate  which  I  give  at  the  appraisements  of 
the  defendants'  witnesses,  but  which  I  infer  from  the  entries  of 
rents  received  on  the  investment  book  .to  be  more  than  can  be 
^•ealized  for  them : 

Carriage  factory :. $28,000  00 

Stable 6,000  00 

Property  purchased  under  foreclosure  of  the  Lund  mortgage. 4,400  00 

Ladner  mortgage 14,000  00 

151,400  00 
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Or  $17,000  for  each  of  the  three  children,  which  would  make 
>the  share  of  each  $30,000,  if  the  real  estate  brings  at  sale  the 
prices  above  named  and  the  mortgage  here  in  question  produces 
its  face.  If,  however,  the  Ladner  mortgage  is  not  paid,  the 
amount  of  dividend  still  to  be  paid  to  each  will  be  nearly 
$5,000  less.  The  result  is,  that  unless  Mrs.  Ladner  is  compelled 
to  pay  this  mortgage,  she  will  receive  from  her  father's  property 
over  $40,000,  and  her  brothers  and  sisters  only  about  $26,300 
each,  while  if  she  does  pay  it  they  will  receive  each  about 
$30,000  and  she  but  little  short  of  that  sum.  It  thus  appears 
that  the  enforcement  and  collection  of  the  mortgage  will  result 
in  a  division  of  testator's  property,  among  his  four  children, 
nmch  nearer  equal  than  its  non-enforcement  and  non-collection 
will  produce.  So  that  an  examination  of  the  condition  of  the 
estate  shows  nothing  in  aid  of  the  defendants'  contention  now 
under  consideration,  but  much  against  it. 

The  complainants  on  this  part  of  the  case,  and  in  reply  to  the 
evidence  of  the  defendants,  referred  to  page  80  of  the  testator's 
investment  book,  where  he  has  entered  in  his  own  handwriting, 
among  his  investments,  the  bond  and  mortgage  in  question,  and 
has  given  their  history.  An  examination  of  the  book  shows 
4hat,  on  the  pages  containing  entries  of  other  investments,  the 
testator  has,  whenever  they  have  been  paid  or  transferred,  or 
otherwise  disposed  of,  so  stated  at  the  bottom  of  the  entry,  and 
that  the  entry  as  to  Mrs.  Ladner's  bond  and  mortgage  stands 
without  any  such  memorandum.  Objection  was  made  to  this 
entry  as  evidence,  but  I  think  it  plainly  competent  on  the  ground 
not  only  that  it  is  an  entry  in  a  book  produced  by  the  defendants 
and  upon  the  same  subject-matter  about  which  it  was  produced, 
but  because  it  is  a  declaration  made  by  the  decedent  showing  his 
intention  upon  the  very  point  in  issue,  namely,  did  he  or  not,  at 
his  death,  intend  that  this  bond  and  mortgage  should  be  treated 
as  a  part  of  his  estate  and  enforced  as  such?  It  seems  to  me 
that  the  entry,  in  the  condition  in  which  it  is  found,  tends  to 
£how  his  mind  on  that  subject  and  is  competent  and  valuable 
evidence.  If  the  testator,  when  he  made  his  will,  intended  .to 
forgive  Mrs.  Ladner  this  debt,  it  seems  to  me  he  would  have 
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manifested  it  in  unmistakable  terms^  would  have  marked  the 
investment  off  his  book,  have  delivered  up  the  bond  and  mort- 
gage to  be  canceled,  and,  above  all,  would  not  afterwards  have 
procured,  as  he  did,  an  order  in  the  case  against  her  to  close  the 
testimony. 

It  may  be  that  the  enforcement  of  this  bond  and  mortgage 
will  work  hardship  on  Mrs.  Ladner,  but  it  must  be  borne  in 
mind,  in  that  connection,  that  suit  was  not  brought  on  it  until 
she  had  (inspired,  no  doubt,  by  her  husband)  disputed  her 
father's  right  to  do  so,  and  then,  after  suit  brought,  instead  of 
throwing  herself  on  the  mercy  of  her  father,  she  put  in,  and 
swore  to,  an  answer  charging  him  with  practicing  a  fraud  upon 
her. 

I  will  advise  a  decree  for  complainant.  As  no  payments  have 
been  made  on  the  bond,  and  it  is  confessedly  much  less  than  the 
amount  it  was  intended  to  secure,  there  is  no  occasion  for  a 
reference. 


M.  Simpson  McCullouqh 

V. 

ABSEa)N  Beach  Land  and  Improvement  Company  et  al. 

Where  monumental  calls  in  the  description  in  a  deed  are  fully  identified 
and  are  sufficient  in  themselves  to  show  the  boundaries,  the  given  courses  and 
distances  may  be  entirely  disregarded. 


On  bill  to  quiet  title. 

Mr,  David  J.  Pancoaat  and  Mr.  Samxiel  H,  Grey,  for  the  com- 
plainant. 

Mr,  Henry  M,  Snyder,  Jr.,  and  Mr,  Peter  L.  Voorhees,  for  the 
defendant. 
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PiTXEY,  V.  C. 

This  is  a  bill  to  quiet  title,  filed  under  the  act  of  March  2dy. 
1870.     Rev.  p.  1189, 

The  complainant  alleges  i>eaceable  possession  of  the  land  in 
controversy,  and  in  addition  sets  out  his  title,  founded  upon  a- 
deed  dated  February  14th,  1854,  made  by  Somei's,  Lake  and 
Adams,  commissioners  in  partition  appointed  by  the  orphans- 
court  of  Atlantic  county,  to  one  Overshine,  and  mesne  convey- 
ances from  Overshine  to  him  for  a  tract  which  is  described  by 
metes  and  bounds  and  said  to  contain  two  hundred  and  fourteen- 
acres.  The  defendant  corporation  answers,  and  by  its  answer' 
deduces  its  title  by  an  unbroken  line  of  conveyances  from  the 
proprietors,  to  wit,  for  one  hundred  and  twenty-one  one  hundred 
and  forty-fourths  undivided  parts,  or  about  five-sixths  of  the 
tract  in  question.  The  other  defendants,  representing  the  re- 
maining twenty-three  one  hundred  and  forty-fourths,  have  not 
answered,  and  require  no  further  mention  or  notice.  The  de- 
fendant admits  that  the  complainant's  title  to  the  tract  described' 
in  the  commissioners'  deed  is  good,  and  that  the  parties  to  the 
partition  proceedings  upon  which  it  was  founded  were  the  owners* 
of  the  tract  in  question  at  the  date  of  those  proceedings.  It  ib 
fact  claims  title  from  those  parties,  and  limits  its  claim  to  land 
not  included  in  the  conveyance  to  Overshine  under  which  the* 
complainant  claims,  and  asserts  that  it  does  not  include  or  cover 
the  land  here  actually  in  controversy.  And  that  is  the  sole  ques- 
tion in  dispute  in  the  cause,  viz.,  Does  the  commissioners'  deed! 
above  referred-  to  -cover-  and-  inckide,  -by  proper  ^description,  the* 
land  in  controversy? 

The  defendant,  however,  further  denies  the  jurisdiction  of  the* 
court,  because,  as  it  says,  the  complainant  was  not  in  peaceable 
possession.  But  I  think  that  on  that  question  the  facts  are- 
clearly  with  the  complainant. 

The  land  in  controversy  comprises  the  extreme  southwest  end' 
or  point  of  Absecon  beach.  It  contains  about  one  hundred  and 
fifty  acres  of  land ;  is  bounded  on  the  southeast  by  the  Atlantic 
ocean,  on  the  southwest  by  Great  Egg  Harbor  inlet,  on  the  north- 
west by  an  inland  sound  called   Beach  thoroughfare,  and  on  the 
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northeast  by  lands  owned  confessedly  by  the  complainant,  and  it 
has  been  laid  out  on  paper  into  streets  and  is  called  "  Longport." 

Several  years  ago  the  complainant  erected  a  farm-house,  with 
some  out-buildings,  in  about  the  middle  of  the  tract  now  in  con- 
troversy, and  it  has  been  occupied  ever  since  by  a  tenant  under 
him,  who  has  kept  cows  and  cattle  which  ranged  over  and  de- 
pastured upon  the  whole  tract.  The  complainant,  and  his  pre- 
decessor in  title,  Mr.  Long,  have  also  paid  taxes  upon  it,  and  the 
riparian  commissioners  granted  to  Mr.  Long  a  strip  of  land  under 
water  surrounding  the  same.  The  complainant  has  also  for  a 
long  time  been  in  undisputed  possession  of  the  lands  lying  imme- 
diately northeasterly  of  the  disputed  premises,  which  comprise 
a  portion  of  Longport,  and  which  have  been  actually  laid  out 
into  streets  and  built  upon.  These  circumstances,  I  think,  show 
actual  possession  suflBcient  to  satisfy  the  demands  of  the  statute 
and  establish  the  jurisdiction  of  the  court.  No  action  at  law  is 
pending,  or  could  be  brought  by  complainant,  to  test  the  title. 

The  complainant  being  in  possession,  the  burthen  is  cast  upon 
the  defendant  of  showing  its  title,  and  that  it  is  superior  to  the 
•complainant's.  It  becomes  the  actor.  Beale  v.  Blake,  18  Stew, 
Eq,  668,  Indeed,  as  I  interpret  the  act,  the  complainant  need 
not  have  set  out  his  title  in  his  bill.  He  has,  however,  done  so, 
giving  the  same  description  as  that  contained  in  the  commission- 
ers' deed,  with  a  distinct  allegation  that  it  includes  the  land  in 
qiiGstion.     This  allegation  defendant  denies  in  its  answer. 

The  descrr})tion  contained  in  the  commissioners'  deed  to  Over- 
shine  of  February  14th,  1854,  and  repeated  in  all  the  subse- 
quent conveyances  constituting  the  complainant's  chain  of  title, 
is  as  follows : 

"All  that  certain  tract  of  land  situate  on  said  beach  (it  being  lot  No.  32  in 
the  report  of  said  sale)  bounded  as  follows:  Beginning  at  a  stake  and  at  low- 
water  mark  or  the  surf,  and  at  the  south  corner  of  Lot  No.  31  \  and  runs  ( Ist) 
■along  by  low-water  mark  south,  forty-eight  degrees  west,  about  thirty-five  and 
a  half  chains  to  a  stake ;  thence  second  (2)  south,  sixty-one  degrees  west,  nine- 
teen chains  and  three-quarters;  thence  (3)  south,  eighty-nine  degrees  west, 
seven  and  a  half  chains,  adjoining  to  the  E^  Harbour  Inlet;  thence  (4)  north, 
thirty-nine  and  three-quarter  degrees  west,  thirty  and  one-quarter  chains,  to 
^he  mouth  of  the  Beach  Thoroughfare ;  thence  up  the  same  (5)  north,  forty 
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degrees  east,  sixteen  and  a  quarter  chains;  thence  (6)  north,  fifty-nine  d^rees 
east,  about  thirty-eight  chains  and  seventy-five  links  to  the  line  of  Lot  No.  31 ; 
thence  (7)  in  the  line  of  Lot  No.  31  south,  forty-five  degrees  east,  about  thirty- 
eight  and  a  quarter  chains,  to  the  place  of  beginning — containing  two  hundred 
and  fourteen  acres,  more  or  less." 

The  lot  No.  31,  to  which  reference  is  here  made,  is  one  of 
thirty-two  lots  into  which  the  orphans  court  commissioners  be- 
fore mentioned  divided  the  whole  tract  for  the  purposes  of  sale^ 
and  lot  No.  32  is  the  one  above  described.  The  whole  tract  as 
shown  by  their  map,  which  has  been  preserved,  is  about  five 
miles  long  and  from  a  half  to  a  mile  wide,  and  lot  No.  32  was 
the  most  southwesterly.  The  whole  tract  was  bounded  on  the 
southeast  for  about  half  its  length,  commencing  at  the  northeast 
end,  by  a  narrow  tidal  stream  (now  filled  up)  called  "  Inside 
thoroughfare,"  which  then  divided  the  main  Absecon  beach 
diagonally,  and  for  the  other  half  by  the  ocean ;  on  the  south- 
west by  Great  Egg  Harbor  inlet,  and  on  the  northwest  by  an 
inland  sound  called  ^'  Beach  thoroughfare.'^  (This  is  an  inland 
navigable  sound,  reaching  from  Absecon  inlet  to  Egg  Harbor 
inlet.)  Monuments  still  in  existence  render  the  b^inning  corner 
of  the  lot  in  question  reasonably  certain,  and  there  is  no  dispute 
but  that  a  survey  of  the  tract  according  to  course  and  distance 
fails  at  this  time  to  reach  Great  Egg  Harbor  inlet,  and  falls  so- 
far  short  as  to  leave  about  one  hundred  and  fifty  acres  of  land  at 
the  extreme  point  outside  its  boundaries.  The  complainant  con- 
tends, nevertheless,  that  interpreted  by  the  circumstances  as  they 
existed  at  the  time,  with  the  aid  of  the  words  found  in  the  third 
and  fourth  courses,  viz.,  "adjoining  the  Egg  Harbor  Inlet'* 
and  "  the  mouth  of  Beach  thoroughfare,"  the  description  must 
be  construed  as  going  to  Egg  Harbor  inlet,  upon  the  principle 
that  courses  and  distances  must  yield  to  monuments. 

The  defendant  makes  two  answers  to  this  position— ^/ir^^,  it 
says  that  that  rule  has  not  strength  enough  to  carry  this  survey 
so  far — about  half  a  mile — as  to  include  the  land  in  question  ; 
and,  second,  that  as  a  matter  of  fact,  at  the  time  the  partition 
was  made  there  actually  existed  an  inlet  of  water,  leading  from 
the  Atlantic  ocean  to  Beach  thoroughfare,  substantially  coinci- 
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Jent  with  the  fourth  course  of  the  coinraissionei's'  deed,  which  at 
that  time  answered  the  call  for  Egg  Harbor  inlet, -and  hence  there 
is  no  occasion  to  stretch  the  survey  so  violently  as  complainant's 
-contention  requires. 

The  undisputed  facts  are,  that  previous  to  1831  Absecon 
beach — the  southwest  part  of  which  was  called  "Sand  Hill 
beach,"  and  the  part  separated  from  the  sea  by  loside  thorough- 
fare was  called  "  Inside  beach  " — was,  as  now,  substantially  an 
unbroken  beach  leading  from  Absecon  inlet  to  Great  Egg  Harbor 
inlet;  that  in  the  year  1831,  in  a  violent  storm,  the  sea  broke 
across  the  beach  about  three-quarters  of  a  mile  northeast  of  the 
southwest  point  and  formed  a  new  inlet  from  the  ocean  to  Beach 
thoroughfare,  or,  as  it  was  sometimes  called*  at  that'  point,  "  Ris- 
ley's  channel ;''  that  new  inlet  remained  open  and  was  navigable 
for  light-draught  vessels  up  to  the  year  1853,  when,  or  shortly 
'l)efore  which  date,  it  began  to  shoal,  and  in  1854  became  entirely 
closed,  and  sinc*e  then  no  signs  of  it  have  existed.  In  the  mean- 
time Great  Egg  Harbor  inlet  retaiueil  its  original  width — about 
a  mile — depth  and  appearance.  The  effect,  however,  of  the 
breaking  through  of  the  new  inlet  was  to  form  a  sand-bar  or 
shallow  place  at  the  mouth  of  Beach  thoroughfare,  being  the 
point  of  junction  of  that  sound  with  Great  Egg  Harbor  inlet,  so 
as  to  confine  the  navigation  at  that  point  to  very  small  vessels; 
and  most  of  the  sea-going  vessels  that  traded  up  Beach  thorough- 
fare, and  the  waters  to  which  it  led,  were  obliged  to  go  in  and 
out  o-f  this  new  inlet,  so  that  there  was  substantially  no  naviga- 
tion for  vessels  of  ordinary  size  from  Great  Egg  Harbor  bay  and 
its  waters  to  the  ocean  through  the  new  inlet  of  1831  ;  and,  in 
point  of  fact,  it  never  was  known  as  "  Egg  Harbor  inlet,"  but 
always  as  "New  inlet"  or  "  Risley's  inlet."  The  land  now  in 
dispute,  or  so  much  of  it  as  was  then  above  water,  was  from  1831 
to  1854,  and  at  the  time  of  the  proceedings  in  partition  which 
<;ulminated  in  the  commissionei's'  deed,  an  island.  Its  size  and 
its  height  above  sea-level  was  a  matter  of  serious  dispute,  and 
about  which  much  contradictory  evidence  was  given  on  both 
sides. 
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In  or  about  the  year  1841  the  federal  government  made  a  sur- 
vey of  those  waters,  which  resulted  in  an  official  map,  which  has 
been  put  in  evidence.  That  map  shows  the  island  to  be  compar- 
atively small,  of  irregular  shape  and  not  at  all  like  the  present 
point  of  Absecon  beach,  and  it  also  shows  the  new  inlet  to  be 
nearly  three-fourths  of  a  mile  in  width ;  and  when  the  plot  of 
lot  No.  32,  as  described  in  the  commissioners'  deed,  is  placed 
upon  the  government  map,  it  would  appear  that  nearly  the 
whole  of  it  was  under  water  in  1841.  The  evidence  as  to  the 
width  of  this  new  inlet  at  high  and  low  tide  in  1853  and  1854, 
as  given  by  living  witnesses,  is  quite  indefinite  and  unsatisfac- 
tory. They  fix  the  location  of  the  navigable  channel  by  a  small 
tidal  stream  which  entered  Beach  thoroughfare  from  the  north- 
west, and  they  say  that  the  channel  was  directly  southwest  of  the 
mouth  of  this  stream. 

It  is  here  to  be  observed  that  the  survey  made  by  the  commis- 
sioners, for  the  purpose  of  division  into  lots  and  sale,  was  to  low- 
water  mark  in  all  cases,  and  such  I  understand  in  those  days  was 
the  universal  custom  in  West  Jersey,  it  being  undei*stood  there 
*hat  the  private  titles  ran  to  low- water  mark  and  were  not  limited 
by  high-water  mark.  But  taking  the  new  inlet  as  the  evidence 
shows  that  it  appeared  at  low  water,  and  locating  it  as  well  as  it 
can  be  done  from  the  uncertain  evidence  of  witnesses,  it  seems 
to  me  sufficiently  clear  from  the  weight  of  the  evidence  that  the 
fourth  course  of  lot  No.  32  was  not  coincident  with  low- water 
mark  on  the  northeast  side  of  the  new  inlet,  but  that,  in  point 
of  fact,  the  description  of  that  lot  laid  on  the  ground  according 
to  strict  course  and  distance,  with  a  correction  in  one  of  the 
<X)urses  to  make  the  survey  close,  would  include  the  whole  or  a 
greater  part  of  the  new  inlet  as  it  then  existed,  and  would  prob- 
ably touch  the  northeast  end  of  the  island  as  shown  on  the  gov- 
ernment map.  But  independent  of  that  asi>ect,  I  am  unable  to 
follow  the  defendant's  counsel  to  the  conclusion  he  aims  at,  viz., 
that  the  new  inlet  answers  the  call  in  the  deed  of  "  Egg  Harbor 
inlet."  It  was  well  said  by  the  counsel  of  the  complainant  that 
Egg  Harbor  inlet  as  a  monument  was  as  notorious  as  could  be 
well  imagined,  and  that  it  would  require  very  strong  proof  to 
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lead  to  the  conclusion  that  the  commissioners  could  have  called 
the  new  inlet  *'  Egg  Harbor  Inlet."  They  were  all  men  living- 
in  the  neighborhood,  thoroughly  acquainted  with  its  geography 
and  the  nomenclature  of  its  waters,  and  of  the  seventy  or  more- 
witnesses — mariners  and  fishermen — who  were  sworn  on  account 
of  their  familiarity  with  the  neighborhood,  not  one,  sp  far  as  I 
now  recollect,  swore  that  this  new  inlet  was  ever  called  Egg 
Harbor  inlet.  Nor  do  I  think  it  could  properly  have  been  so 
called,  for  the  reason  before  stated^  viz.,  that  owing  to  the  bar 
which  formed  across  the  mouth  of  Beach  thoroughfare  there 
could  be  no  navigation  by  sea-going  vessels  from  the  Atlantic 
ocean  through  the  new  inlet  into  Great  Egg  Harbor  bay  and 
waters.  Besides,  looking  at  the  map  of  the  neighborhood  pub- 
lished by  the  state  geologist,  there  appears  to  the  northeast  of 
Great  Egg  Harbor  two  inland  bays,  called  "•  Scullys  bay'^  and' 
"  Lake's  bay,"  the  latter  a  large  sheet  of  water  upon  which  is  an 
important  landing,  called  "Smith's  landing."  These  waters- 
connected  with  the  ocean  by  Risley's  channel,  which  runs  from- 
there  southeasterly  until  it  meets  Beach  thoroughfare,  and  thence 
the  two  combined  run  southwesterly  to  Great  Egg  itarbor  inlet. 
The  combined  waters  were  called,  indiscriminately,  "Risley's 
channel "  and  "Beach  thoroughfare,"  and  the  true  mouth  of  the- 
latter  was  at  its  junction  with  Risley's  channel,  two  and  a  half 
miles  northeast  of  Great  Egg  Harbor  inlet.  Now  if  this  new 
inlet  was  to  be  named,  as  is  Egg  Harbor  inlet,  by  the  waters 
which  it  vented,  I  should  say  it  would  be  more  properly  called^ 
"  Risley's  inlet "  than  "  Great  "Egg  Harbor  inlet,"  and  the  an- 
swer  admits  that  it  was  sometimes  so  called. 

In  this  connection  the  defendant  further  argued  from  the  use- 
of  the  words,  "  the  mouth  of  Beach  thoroughfare,"  that  the  com- 
missioners, in  preparing  the  description,  must  have  meant  the 
actual  mouth  of  Beach  thoroughfare,  which,  owing  to  the  forma- 
tion of  the  bar  before  mentioned,  was  then  at  the  new  inlet,, 
instead  of  Great  Egg  Harbor  inlet;  but  the  particular  reach  of 
water  originally  known  as  the  mouth  of  Beach  thoroughfare  or 
Risley's  channel,  and  which  was  at  the  point  of  the  junction  of 
that  sound  with  Egg  Harbor  inlet,  still  remained,  and  was  still,. 
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if  ever,  properly  called  the  mouth  of  Beach  thoroughfare, 
although  unnavigable  for  large  vessels,  and  could  not  have  been 
properly  called  by  any  other  name. 

I  stop  here  to  state  parenthetically  that  about  half  of  a  book 
of  eight  hundred  pages  of  printed  evidence  is  taken  up  with 
evidence  on  the  one  side  and  the  other,  highly  contradictory  in 
its  nature,  as  to  the  condition  of  things  in  the  immediate  neigh- 
borhood of  Egg  Harbor  inlet,  Risley's  channel  and  new  inlet, 
prior  to  and  in  the  year  1853.  The  complainant  introduced  a 
mass  of  evidence  tending  to  prove  that  the  island  shown  on  the 
government  map  of  1841,  and  constituting  what  is  now  the  point 
of  Absecon  beach,  and  the  land  in  controversy,  was  in  1853  what 
was  called  by  the  witnesses  "  sand  flat,'^  covered  by  the  tide  and 
invisible  at  high  water,  and  that  a  new  beach  had  been  formed 
in  what  had  been  and  now  is  the  mouth  of  Beach  thoroughfare, 
which  was  called  "  Little  beach,"  and  which  connected  with  the 
main  land,  which  main  land  was  composed  of  salt  marsh  and  was 
called  "  Ladd's  hummocks ; "  that  after  the  closing  up  of  the 
new  inlet  in  1854  the  waters  broke  through  and  carried  away 
this  new  beach,  and  restored  the  mouth  of  Beach  thoroughfare 
to  its  original  condition  and  reformed  and  replaced  the  southwest 
point  of  Absecon  beach  now  in  controversy. 

The  defendant's  witnesses  strongly  combatted  this  view,  and 
swore  and  insisted  that  Beach  thorougfare  or  Risley's  channel 
remained  unchanged  except  for  shoaling  at  its  mouth,  which 
shoaling  was  washed  away  and  cleared  out  by  the  change  in  the 
flow  of  the  water  resulting  from  the  closing  of  the  new  inlet. 

I  have  not  found  it  necessary  to  decide  which  of  these  sets  of 
witnesses — two  score  or  more  on  each  side — were  correct ;  but  I 
may  say  that  the  inclination  of  my  mind  is  to  believe  that  the 
defendant's  witnesses  were  right,  and  this  conclusion  is  fortified 
by  the  natural  presumption,  which  would  be  against  so  violent  a 
change  as  that  sworn  to  by  the  complainant's  witnesses,  and  I 
shall  assume  for  the  purposes  of  the  cause  that  the  defendant  is 
right  in  its  contention  in  this  behalf. 

Returning  now  to  the  real  question  in  controversy.  Both 
parties  appeal  not  only  to  the  language  of  the  description  itself, 
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but  to  the  general  intention  of  the  parties,  to  he  derived  from 
their  cotemporaneous  sayings  and  doings  in  connection  with  the 
circumstances. 

The  premises  in  question,  several  years  prior  to  1853,  had 
belonged  to  Daniel  Baker  and  John  Tilton  as  tenants  in  common. 
Both  of  those  persons  died  prior  to  1853,  and  the  title  became 
vested  in  a  great  number  of  persons  as  tenants  in  common. 
Daniel  L.  Collins  and  Joseph  Ireland  bought  up  several  of  these 
shares,  and  in  April,  1853,  they,  with  Daniel  Baker,  Jr.,  applied 
to  the  orphans  court  of  Atlantic  county,  by  petition,  for  a  parti- 
tion, and  by  their  petition  set  forth  how  the  title  was  held.  It 
now  appears,  or  is  contended  by  the  defendant,  that  they  were 
mistaken  as  to  one  undivided  thirty-fifth  part,  and  that  as  to  that 
shore  the  commissioners'  deed  conveyed  no  title.  But  it  was  not 
contended  that  it  has  become  vested  in  the  defendant,  and  so  may 
be  left  out  of  view. 

The  petitionei's  describe  the  land  in  their  petition  as  follows : 

''A  certain  tract  of  land  and  marsh  on  an  island  known  by  the  name  of 
Jnside  Beach  and  Sand  Hill  Beach,  in,  the  Township  of  Egg  Harbor  in  said 
County  [of  Atlantic],  it  being  the  same  tract  formerly  owned  by  Daniel  Baker, 
Senior,  deceased,  and  John  Tilton,  deceased,  containing  550  acres." 

The  island  here  referred  to,  it  should  be  remarked,  is  evidently 
the  whole  island  now  known  as  Absecon  beach,  bounded  by  the 
ocean  on  one  side.  Beach  thoroughfare  on  the  other  and  at  the 
ends  by  Absecon  and  Great  Egg  Harbor  inlets. 

With  regard  to  the  inference  to  be  drawn  from  the  language 
of  this  description,  which  is  repeated  in  the  order  for  partition 
made  by  the  court,  defendant's  counsel  make  the  following  point : 
They  say  that  the  quantity  of  five  hundred  and  fifty  acres  is 
derived  from  two  proprietory  surveys  of  five  hundred  acres  and 
fifty  acres,  respectively,  made  to  Cox  and  Spicer,  April  22d, 
1716,  and  an  including  survey  made  to  James  Somers,  April  3d, 
1741,  for  one  thousand  one  hundred  and  fourteen  acres,  which 
covers  the  same  tracts  included  in  the  Cox  and  Spicer  surveys 
and  leaves  five  hundred  and  sixty-four  acres  of  additional  land ; 
that  these  three  surveys  did  not  and  do  not  reach  the  land  in 
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question  ;  and  that,  in  order  to  do  so,  resort  was  had  to  a  fourth 
survey,  to  James  Verree,  of  October  13th,  1773,  for  fifty-nine 
acres.  The  description  of  this  Verree  survey  shows  that  it  bounds 
the  James  Soraers  including  survey  and  lies  to  the  southwest  of  it 
and  between  it  and  Egg  Harbor  inlet,  and  covers  all  the  interven- 
ing land,  including  that  here  in  controversy.  From  these  data  de- 
fendant argues  that  the  number  of  acres  given  in  the  description 
<'ontained  in  the  petition  to  the  orphans  court  shows  that  it 
included  only  the  Somers  survey,  and  not  the  Verree  survey. 
In  confirmation  of  this,  counsel  relies  on  the  further  circura- 
statice  that  the  title  of  the  Verree  fifty-nine  acre  survey  was 
united  with  that  of  the  Somers  survey  by  deed  from  Joseph  E. 
*  West,  executor  of  George  West,  deceased,  to  Baker  and  Tilton, 
dated  Deceml)er  8th,  1829,  but  not  recorded  until  December 
21st,  1880.  From  this  circumstance  defendant  argues  that  Col- 
lins, Ireland  and  Baker,  petitioners  in  the  partition  proceedings, 
<lid  not  know  that  they  owned  the  land  covered  by  the  Verree 
survey,  and  did  not  apply  for  its  partition,  and  that  its  partition 
or  sale  was  not  ordered  or  confirmed  by  the  orphans  court. 

To  this  argument  complainant  makes  the  following  answer : 
The  chain  of  title  set  out  by  defendant's  answer  contains  several 
conveyances  of  the  premises  made  prior  to  the  date  of  the  West 
detid  to  Baker  and  Tilton  and  of  the  opening  of  the  new  inlet. 
The  earliest  of  these  put  in  evidence  is  a  deed  from  Benjamin 
Wilkins,  sheriff,  to  Baker,  Cook  and  Tilton,  dated  November 
16th,  1821,  in  which  the  premises  are  described  as  follows: 

"All  that  certain  or  several  tracts  of  land  and  marsh  situate,  lying  and  being 
in  the  township  of  Egg  Harbour,  *  *  *  being  an  island  generally  known 
by  the  name  of  Inside  Beach  and  Sand  IJill  Beach,  and  is  bounded  on  the 
south-west  by  GrecU  Egg  Harbour  fnlely  on  the  southeast  from  Great  Egg  hiirbour 
by  the  ocean  to  the  little  inlet,  and  from  thence  by  the  waters  that  separate 
.  it  from  the  Absecum  Beach,  by  the  Northeast,  and  Northwest  by  the  Beach 
Thoroughfare  (so  called),  within  which  bounds  is  said  to  contain  five  hundred 
and  fifty  acres,  more  or  less ;  the  deed  from  Isaac  Cooper  to  the  heirs  of  the 
said  Hasadiah  Samson  conveys  only  such  part  as  lies  within  the  following 
boundaries  [viz.]  :  Beginning  at  John  Somers'  line  (so  called)  a  little  to  the 
South  of  the  Great  Hammock  where  a  ditch  is  cut  as  a  line  across  said  beach, 
a  Division  line  between  John  and  Lemers  Somers,  thence  from  said  ditch  to 
the  Southwest,  bounded  on  the  Northwest  of  the  beach  Thoroughfare  to  Great 
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Egg  harbour  Inlet,  on  the  Southwest  by  the  ocean  to  the  little  inlet,  from* 
thence  by  the  waters  that  separates  it  from  Absecum  beach,  the  several  courses 
thereof  to  the  above  mentioned  ditch,  which  is  considered  to  contain  the- 
whole  of  the  beach  and  marsh  to  the  Southwest  side  of  said  Ditch  from  beach 
Thoroughfare  to  the  main  ocean  to  the  Southwest  of  Great  Egg  harbour  above- 
Inlet" 

The  '' Little  inlet/'  long  since  closed,  mentioned  in  this 
description,  was  situated  about  three  miles  northeast  of  Egg- 
Harbor  inlet  and  must  not  be  confounded  with  the  new  inlet  of 
1831.  It  opened  from  the  ocean  to  the  inland  water  called 
"  Inside  thoroughfare "  (before  referred  to),  which  divided  the 
main  beach  diagonally,  and  all  to  the  northeast  of  it  was  called,. 
par  excellence^  "Absecon  beach,''  and  the  part  that  lay  to  the' 
southwest  of  it  was  called  "Inside  beach"  and  "Sand  Hill 
beach,"  being,  in  fact,  all  one  beach,  but  so  much  as  was  sepa- 
rated from  Absecon  beach  by  the  Inside  thoroughfare  was  called 
"  Inside  beach,"  and  so  much  as  was  washed  by  the  ocean  was- 
called  "  Sand  Hill  beach." 

In  the  deed  from  Richman  to  Wilson,  dated  March  14th,. 
1825,  also  found  in  defendant's  chain  of  title,  it  is  described  as 
follows : 

"  Being  an  island  generally  known  hj  the  name  of  the  inside  beach  and 
sand  hill  beach,  and  is  bounded  on  the  Soutii  toest  by  Great  Egg  harbottr  inlety  on> 
the  South  east  from  Great  Egg  harbour  inlet  by  the  ocean  to  the  little  inlet,, 
from  thence  by  the  waters  that  separated  it  from  Absecum  Beach  by  the  North 
East,  and  Northwest  by  the  beach  thoroughfare  (so  called),  within  which 
bounds  is  said  to  contain  five  hundred  and  fifty  acres  of  land  marsh  &c  be  the 
same  more  or  less." 

This  last  description  is  repeated  in  a  deed,  also  in  defendant's 
chain,  from  Wilson  to  Hilyard,  dated  May  9th,  1834,  two  years 
and  more  after  the  new  inlet  was  formed,  and  again  in  a  deed 
from  Hilyard  to  Mark  Ware,  dated  July  15th,  1836,  and  again 
in  a  deed  from  Ware  to  Baker  and  Tilton,  dated  May  9th,  1837. 
Baker  and  Tilton  already  had  title  to  the  Verree  survey  by  deed 
from  West,  but  the  language  of  the  description  in  the  orphans 
court  petition  was  evidently  taken  by  the  counsel  or  surrogate 
who  prepared  it  from  the  deed  from  Ware  to  Baker  and  Tilton,. 
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-which  manifestly  included  all  the  land  to  the  Great  Egg  Harbor 
inlet  under  the  name  of  "  Inside  beach  "  and  "  Sand  Hill  beach," 
^nd  within  the  quantity  of  five  hundred  and  fifty  acres;  and  in 
addition  to  this  is  the  reference  to  the  ownershi]>  by  Baker  and 
Tilton.  This,  as  it  seems  to  me,  is  a  complete  answer  to  the 
contention  that  the  partition  proceeding  did  not  deal  with  the 
land  here  in  controversy.  The  argument  from  the  quantity, 
five  hundred  and  fifty  acres,  mentioned  would  exclude  the  five 
•hundred  and  sixty-four  acres  addition  surveyed  for  Somers,  as 
well  as  the  fifty-nine  acres  surveyed  to  Verree,  and  thus  is  shown 
to  reach  too  far.  The  fact  is  that  it  must  have  been  well  known 
that  the  tract  included  much  more  than  five  hundred  and  fifty 
acres. 

Again,  both  Collins  and  Ireland  knew  the  true  situation  at 
and  near  the  inlet.  They  acquired  title  to  the  share  they  held 
by  four  several  conveyances,  two  dated  December  8th,  1849,  one 
<lated  January  15th,  1850,  and  the  other  dated  January  22d, 
1850,  all  from  the  Tilton  heirs.  In  those  of  December  8th, 
1849,  the  tract  is  described  as  follows : 

"  Beginning  at  the  mouth  of  the  creek  called  the  Big  Shell  Creek,  which 
•empties  into  Beach  Thoroughfare  and  near  where  said  Thoroughfare  empties 
into  Broad  Thoroughfare ;  thence  along  the  middle  of  said  Shell  Bed  Creek 
a  southeast  direction  to  a  ditch ;  thence  along  said  ditch  a  southeast  direction 
to  the  waters  of  what  was  formerly  called  Little  Inlet ;  thence  along  said  Little 
Inlet  a  southwest  direction  to  the  head  thereof;  from  thence  a  southeast  direc- 
tion to  the  sea  side  at  low  water  mark;  thence  binding  the  seaside  at  low 
water  mark  a  southwest  direction,  crossing  the  New  Inlet  to  Ch-eat  Egg  Harbour 
inlet ;  thence  a  north  westerly  direction  by  Gt.  Egg  Harbour  Inlet  to  Ladds 
Hammocks ;  thence  by  the  same  and  the  waters  of  the  New  Inlet  a  northeast- 
erly direction  to  the  mouth  of  Beach  Thoroughfare,  being  the  southwest  mouth 
of  said  Thoroughfare  where  it  empties  into  Risleys  Channel ;  thence  binding 
the  various  courses  and  distances  of  the  said  Beach  Thoroughfare  to  the  place 
of  b^inning.  Containing  three  thousand  acres  be  the  same  more  or  less  and  in 
which  is  included  Inside  and  Sand  Hill  Beaches  with  the  sand  flats,  salt  and 
low  sedge  marsh  adjacent  thereto." 

And  in  those  of  January,  1850,  it  is  described  as  follows : 

Beginning  at  the  southwest  mouth  of  Beach  Thoroughfare  and  from  thence 
northeasterly  the  various  courses  and  distances  of  the  said  Beach  Thorough- 
fare to  the  mouth  of  the  Big  Shell  Bed  Creek,  which  creek  puts  out  of  the 
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aforesaid  Thoroughfkre  near  the  northeast  mouth  thereof,  from  thence  binding 
'  up  said  creek  by  the  middle  thereof  &  adjoining  lands  of  Jeremiah  Risley 
southeasterly  till  it  comes  to  a  line  ditch  ;  thence  binding  said  ditch  still  south- 
easterly to  the  little  Inlet  as  u«e  to  be  called ;  thence  binding  the  Little  Inlet 
southwesterly  to  the  head  waters  thereof;  thence  southeasterly  to  the  sea  side 
at  low  water  mark ;  thence  binding  the  sea  side  at  low  water  mark  southwest- 
erly crossing  the  New  Trdet  to  Great  Egg  Harbour  InUt ;  thence  northwesterly 
binding  the  last  named  inlet  to  Lad^  Hammocks ;  thence  binding  the  same  and 
the  waters  of  the  New  Inlet  to  the  place  of  Beginning,  Containing  three  thou- 
aajid  acres  be  the  same  more  or  less,  Two  thirty-fifths  is  hereby  conveyed  or 
intended  so  to  be  &  in  which  is  included  Inside  and  Sand  Hill  beeches  with  the- 
sand  flats,  salt  and  low  sedge  marsh  adjacent  thereto.'' 

The  originals  of  these  last  two  deeds  were  produced,  and  are 
both  in  the  handwriting  of  Daniel  L.  Collins.  A  comparison 
of  the  description  in  the  deeds  of  December,  1849,  with  that  of 
those  of  January,  1850,  shows  that  they  are  substantially  the- 
same.  The  first  commences  at  the  extreme  northerly  point  of 
the  tract,  five  miles  distant  from  Egg  Harbor  inlet,  and  runs 
thence  by  Inside  thoroughfare  to  the  ocean,  and  thence  to  the 
Great  Egg  Harbor  inlet,  and  thence  by  Risley^s  channel  and 
Beach  thoroughfare  to  the  beginning.  The  last  commences  two 
and  a  half  miles  from  I^g  Harbor  inlet,  at  the  junction  of  Beach 
thoroughfare  and  Risley's  channel,  that  being,  as  I  have  before 
pointed,  out  the  true  mouth  of  Beach  thoroughfare,  and  runs 
thence  northeasterly  and  so  onward  to  the  beginning. 

The  matter  to  be  remarked  of  these  descriptions  is  that  they 
all  expressly  notice  the  new  inlet  and  cross  it,  and  expressly 
include  the  land  in  question. 

Now  the  complainants  argue  from  this,  and  I  think  with  some 
force,  that  Collins  and  Ireland  were  the  actors  in  the  proceeding.'* 
which  they  procured  to.  be  instituted  for  the  purpose  of  having 
their  shares  in  these  lands  either  set  off  to  them  in  severalty  or 
its  equivalent  in  money,  and  it  is  not  probable  that  they  would 
intentionally  omit  any  part  of  them  from  the  proceedings,  esj)e- 
cially  after  taking  so  much  pains  to  include  all  in  the  convey- 
ances by  which  they  acquired  their  interests. 

A  circumstance  much  relied  upon  by  the  complainant  in  this 
connection  is  the  advertisement  made  by  the  comnaissioners.  The 
record  shows  this  to  have  been  in   The  West  Jei-eeyman,  a  news- 
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paper  published  at  Camden,  and  its  files  of  that  date  have  been 
preserved  and  the  description  found  in  it  is  as  follews : 

"  The  following  described  real  estate  situate  on  the  Sand  Hill  Beach,  or 
what  some  call  Inside  Beach,  late  the  property  of  John  Tilton  and  Dani^ 
Baker,  Esquires,  deceased,  and  is  bounded  as  follows :  On  the  northwest  by  the 
Beach  Thoroughfare,  and  on  tfie  BoiUhwest  by  Egg  Harbor  Inlet ;  on  the  sovtli- 
east  by  the  ocean,  and  on  the  north  and  east  by  Absecon  Beach,  and  contains 
twenty  hundred  acres,  be  the  same  more  or  less." 

The  next  matter  relied  upon  by  the  defendant  is  a  map  made 
by  Mr.  Soraers,  one  of  the  commissioners,  who  was  a  surveyor, 
showing  the  actual  divisions  by  which  the  lots  were  sold,  and 
which  was  used  by  the  commissioners  at  the  sale,  which  took 
place  on  the  ground  in  November,  1853.  It  is  proven  that  cer- 
tain cedar  stakes  driven  deep  in  the  ground  still  remain  upon  the 
division  lines  shown  on  this  map,  and  hence  it  must  be  inferred 
that  thase  division  lines  were  actually  surveyed  on  the  ground. 
The  map  also  shows  the  lines  of  the  northwest  shore  of  the  tract, 
bordering  on  Beach  thoroughfare,  with  indentations  and  with 
substantia]  accuracy,  and  it  also  shows  a  matter  which  I  deem  of 
considerable  importance,  viz.,  the  lines  of  the  opposite  shore  of 
Beach  thoroughfare,  but  without  any  of  its  creeks  or  indenta- 
tions, not  even  the  mouth  of  Risley's  channel ;  also  the  lines  of 
both  sides  of  the  Inside  thoroughfare,  above  mentioned,  which 
divides  it  from  what  was  then  called  Absecon  beach  proper.  The 
thoroughfares  and  indentations  are  colored  green,  and  so  is  a  wide 
strip  for  the  ocean  on  the  southeast  side ;  also  one  at  the  south- 
west end  along  the  fourth  course  of  lot  No.  32,  which  is  thereby 
shown  to  be  bounded  on  water,  whether  the  new  inlet  or  old  is 
the  question.  This  map  is  on  a  scale  of  ten  chains  to  the  inch. 
The  shape  of  lot  No.  32  is  an  oblong  square,  about  thirty^five 
chains  wide  and  fifty-five  chains  long,  with  the  south  and  west 
corners  slightly  rounded.  Beach  thoroughfare  is  so  marked,  and 
the  ocean  is  marked  "  surf,"  but  no  designation  is  put  upon  the 
waters  of  the  inlet.  Beach  thoroughfare  is  laid  down  as  about 
one-eighth  of  a  mile  wide,  making  about  one  inch  on  the  map, 
except  at  its  mouth,  where  it  is  spread  to  more  than  twice  that 
width.     "  Inside  thoroughfare  "  is  laid  down  about  one-quarter 
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of  an  inch  wide.  The  strip  of  green  along  the  surf  side  is  about 
two  inches  wide  on  the  map,  equal  to  half  a  mile,  and  continues 
of  that  width  around  the  end  of  the  beach  and  along  where  the 
water  of  the  inlet  is  intended  to  be  shown.  The  margin  of  blank 
space  left  on  the  southwest  end  of  the  map  opposite  the  fourth 
course  of  lot  No.  32,  and  which  occupies  the  place  of  the  inlet,  is 
three  inches,  equal  to  three-eighths  of  a  mile.  I  have  already 
shown  that  a  plot  of  lot  No.  32  properly  placed  upon  the  gov- 
ernment map  makes  the  fourth  or  southwest- course  almost  reach 
or  touch  the  northeast  end  of  the  island  shown  by  the  govern- 
ment map  between  the  new  and  old  inlet,  being  the  premises  in 
dispute ;  so  that  almost  the  whole  of  lot  No.  32  was,  according 
to  the  government  map,  covered  with  water.  But  supposing,  as 
I  have  no  doubt  the  truth  is,  that  the  government  map  delineated 
high-water  lines,  and  knowing,  as  we  do,  that  the  commissioners' 
inap  was  intended  to  show  low-water  lines,  and  further  supposing 
; — in  aid  of  defendant's  contention  and  theory — that  the  navi- 
gable channel  of  the  new  inlet  lay  on  the  extreme  southwest  side 
of  it,  and  that  lot  32  could  be  so  surveyed  as  that  its  fourth 
course  ran  along  the  northeast  side  of  the  new  inlet  at  low-water 
mark,  it  follows  that — if  any  reliance  is  to  be  placed  on  the  gov- 
ernment survey— the  new  inlet  at  low  water  was  not  more  than 
one  or  two  hundred  feet  wide ;  and  in  fact  some  of  the  witnesses 
put  it  at  about  that  width.  If  not  more  than  one  or  two  or  even 
three  hundred  feet  wide,  it  would  occupy  on  the  map,  if  deline- 
ated, not  more  than  a  quarter  or  half  an  inch  in  width.  Now, 
two  questions  just  here  seem  to  me  to  be  pertinent: 

First  If  the  commissioners  took  the  pains  and  trouble,  as  they 
did,  to  show  the  width  of  the  water-ways — Beach  thoroughfare 
and  Inside  thoroughfare — surrounding  the  whole  tract  on  the 
northwest  and  northeast,  and  to  delineate  the  lands  lying  oppo- 
site those  water-ways,  why  did  they  not  do  the  same  thing  on 
the  southwest?  Why  did  they  not  show — having  ample  room 
on  the  paper  to  do  so — the  island  lying  on  the  other  side  of  the 
little  inlet,  and  separated  from  the  land  to  be  sold  by  so  narrow 
a  strip  of  water  ? 
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Second,  If  the  southwest  end  was  bounded  by  a  narrow  inlet 
only  two  or  three  hundred  feet  wide — half  an  inch  on  the  map- 
why  put  in  its  place  a  broad  green  strip — two  inches  wide — in- 
dicating a  broad  expanse  of  water  ? 

Great  ^^g  Harbor  inlet,  it  should  be  observed,  was  a  full  mile 
wide,  and  there  was  not  room  on  the  map  to  show  the  opposite 
point.  Now,  it  seems  to  me  that'the  wide  strip  off -green  ocean 
on  the  map  at  this  point,  and  the  absence  of  any  delineation  of 
the  narrow  inlet,  channel,  and  of  the  shore  of  the  island  on 
the  opposite  side  of  it,  is  quite  significant,  and  indicates,  with 
much  clearness,  that  the  commissioners  did  not  intend  to  say  by 
their  map  that  the  southwest  boundary  of  lot  No.  32  was  the 
new  inlet,  but  rather  that  it  was  Egg  Harbor  inlet.  Then,  again, 
the  widening  of  the  mouth  of  Beach  thoroughfare,  as  shown  on 
the  map,  corresponds  with  the  actual  topography  at  its  debouch 
into  Great  Egg  Harbor  inlet,  but  not  with  that  of  the  locality 
•just  opposite  the  ne.w  inlet. 

Still  the  questions  remain,  wimt  shall  be  done  with  the  actual 
<x)ur8es  and  distances  of  this  lot  No-.  32,  and,  if  the  water  shown 
along  the  fourth  end  of  it  is  not  New  inlet,  and  if  it  is  intended 
to  be  shown  as  the  water  of  Egg  Harbor  inlet,  where,  upon  the 
map,  are  the  waters  of  New  inlet,  and  why  was  it  altogether 
omitted? 

Dealing  first  with  the  courses  and  distances,  the  rule  relied 
upon  by  the  complainant,  that  the  courses  and  distances  must 
yield  to  monuments  whose  identity  are  established  beyond  dis- 
pute, is  a  practical  one,  and  must  be  more  or  less  limited  by  the 
particular  circumstances  and  by  the  purpose  for  which  it  is  in- 
voked. It  had  its  origin  in  the  liability  of  surveyors  to  make 
mistakes  in  handling  the  instruments  of  measurement,  and  in 
recording  the  observed  results.  It  had  in  view  an  actual  meas- 
urement and  observation  to  and  from  fixed  objects,  and  it  dealt 
with  such  variations  from  actual  verity  as  might  be  believed  to 
be  the  result  of  accident  and  imperfect  work  and  observation — 
that  is,  of  accident  or  mistake  and  of  design.  In  such  cases  the 
application  of  the  rule  is  simple,  and  one  of  evidence  merely. 
Applying  it  here,  and  assuming  that  Mr.  Somers  actually  ran 
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upon  the  ground  the  several  courses  and  distances  of  lot  No.  32, 
and  assuming,  for  pi'esent  purposes,  that  the  call  "  a<ljoining  ta 
the  Egg  Harbor  inlet "  was  intended  to  be  a  call  for  the  true^ 
Egg  Harbor  inlet,  and  not  for  the  New  inlet,  and  that  the  fourtb 
course  was  intended  by  him  to  be  understood  as  running  along^ 
the  true  inlet,  I  am,  of  course,  unable  to  believe  that  he  actually 
ran  by  chain  and  compass  to  the  true  inlet,  and  intended  to- 
record  the  courses  and  distances  truly  as  he  found  them,  and  by 
accident  or  mistake  made  them  shorter.  I  find  it  impossible  to- 
believe  that  he  could  have  made  so  great  a  mistake  as  he  must 
have  done  on  that  hypothesis,  and  which  involves  a  shortening 
of  the  distance  on  two  of  the  side  lines  to  the  extent  of  fifty 
chains  or  more. 

But  monumental  calls  in  the  descriptions  of  land  have  come  ta 
have  a  higher  and  broader  reach  than  merely  to  ascertain  and 
correct  mistakes  in  measurements  and  observations.  They  serve 
as  descriptions  in  themselves  of  the  land  to  be  dealt  with,  quite 
irrespective  of  the  courses  and  distances.  So  that,  where  the 
monumental  calls  are  complete  in  themselves,  and  are  fully 
identified,  they  override  courses  and  distances,  by  force  of  the 
maxim /o/^a  demonatraiio  non  nocet,  and  also  operate  by  way  of 
estoppel  against  the  grantor.  To  illustrate :  if  a  grantor  of  a 
farm  describes  it  as  beginning  at  a  cross-roads,  and  running 
thence  along  one  of  the  roads  to  a  certain  stone  fence;  thence 
along  the  stone  fence  to  a  brook ;  thence  along  the  brook  to  the 
other  of  the  two  roads,  and  thence  along  that  road  to  the  b^in- 
ning,  the  use  of  such  description,  when  the  monuments  exist  and 
are  undisputed,  is  tantamount  to  taking  the  grantee  on  the 
ground  and  showing  him  those  monuments  as  the  boundaries  of 
the  farm  to  be  conveyed,  and  the  courses  and  distances,  if  any, 
given  in  the  description  are  absolutely  of  no  consequence  whatever, 
and  the  purchaser  is  justified  in  entirely  ignoring  them.  In 
short,  as  I  understand  the  rule,  where  monuments  are  called  for 
at  each  corner,  or  along  eadv  line,  and  are  thoroughly  identified,, 
then  courses  and  distances  are  of  no  value.  And  where  monu- 
ments are  called  for,  the  only  use  of  the  course  and  distance  is  to- 
assist  in  finding  and  identifying  them,  and  for  that  purpose  tbey^ 
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may  be,  and  often  are,  of  great  value,  where  as  ofl^n  happens^ 
the  monumental  calls  are  for  heaps  of  stones  and  marked  trees, 
and  the  like,  whose  identity  is  naturally  open  to  dispute. 

Turning  now  to  the  description  in  hand  and  applying  it  to  the 
ground.  We  commence  at  a  fixed  point,  about  which  there  is 
no  dispute,  in  the  edge  of  the  surf  at  low- water  mark,  and  we 
run  southwesterly  "along  low- water  mark"  the  given  distance, 
and  we  continue  another  short  distance  in  the  same  geueral  direc- 
tion without  mention  of  any  monument — but  I  think  it  plain  that 
the  inference  is  that  it  is  still  along  low-water  mark ;  then  we  go- 
nearly  due  west  the  given  distance  "  adjoining  to  Egg  Harbor 
inlet."  Now  "adjoining"  means  " touching,"  and  it  seems  to- 
me that,  leaving  out  of  view  for  present  purposes  the  existenoe- 
of  New  inlet,  there  can  be  no  doubt  that  the  language  so  far  says 
unmistakably  that  we  have'^been  running  along  the  shore  and 
that  we  have  reached  Egg  Harbor  inlet,  and  if  so,  then  the 
chaining  is  of  no  assistance  or  value,  and  a  mere  shortage  of 
chain  in  the  given  distance  will  not  stop  us.  Then  we  proceed 
northwesterly,  the  general  course  of  the  inlet,  the  given  distance 
"  to  the  mouth  of  Beach  thoroughfare.*'  This  call  seems  to  me 
to  be  consistent  with  and  to  confirm  the  previous  calls,  and  to 
show  that  we  were  running  along  the  shore.  Then  we  proceed 
"up  the  same'' — Beach  thoroughfare — the  several  courses  and 
given  distances,  to  a  fixed  monument  on  the  shore  of  Beach  thor- 
oughfare about  which  there  is  no  dispute. 

Now,  I  think  this  rehearsal  of  this  description  shows  it  to  be 
quite  as  clear  and  unmistakable,  and  quite  as  independent  of 
mere  distances,  as  that  of  the  farm  above  supposed. 

Turnirtg,  in  the  order  of  events,  to  the  sale.  It  took  place  on» 
the  ground,  and  the  bidding  commenced  at  lot  No.  1  at  the 
extreme  noitheast  end  of  the  tract,  and  as  the  lots  were  bid  oflT 
the  commissioners  proceeded  toward  the  southwest,  until  they^ 
reached,  according  to  one  witness,  lot  No.  19,  and  according  to- 
another,  lot  No.  29,  which  last  would  be  half  a  mile  short  of  lot 
No.  32,  and  fully  a  mile  short,  of  the  new  inlet.  From  there 
the  sales  were  made  by  the  map  alone,  and  without  a  view,  and 
hence  the  importance  of  the  map.     There  is  no  proof  as  to  any 
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representations  or  statements  made  on  the  ground  to  the  bidders 
by  the  commissioners  or  tenants  in  common,  and  therefore  they 
must  be  presumed  to  be  confined  to  what  is  contained  on  the 
map  itself.  But  it  is  natural  to  suppose  that  if  any  explanation 
was  made  of  the  map  by  the  commissioners,  it  was  in  accord 
with  the  monumental  calls  afterward  inserted  in  the  deed,  and 
that  bidders  were  told  that  the  third  course  ran  to  Egg  Harbor 
inlet,  and  the  fourth  to  the  mouth  of  Beach  thoroughfare.  But 
without  any  explanation,  it  seems  to  me  that,  for  the  reasons 
before  stated,  such  would  be  the  interpretation  of  the  map  itself, 
looked  at  by  a  bidder  who  had  seen  the  advertisement. 

Lot  No.  32  was  struck  off  to  Samuel  Overshine,  but  he  failed 
to  complete  the  purchase,  and  on  the  14th  of  February,  1854,  the 
commissioners  made  a  deed  of  the  lot  to  Isaac  Barton,  in  which 
tliey  recited  the  proceedings  in  partition,  and  the  sale  to  Over- 
shine  and  his  failure  ta  complete  the  purchase.  That  deed  was 
acknowledged  on  the  same  day  (14th  of  February)  and  recorded 
on  the  11th  of  March,  1854.  It  was  acknowledged  before  John 
H.  Doughty,  as  comjnissioner.  This  gentleman  was  afterwards 
appointed  a  judge  of  the  court  of  common  pleas,  and  was  sworn 
«s  a  witness  in  the  cause.  Three  years  later,  to  wit,  in  July, 
1857,  Barton  attempted  to  sell  the  premises,  and  counsel  in 
•examining  the  title  criticised  the  conveyance  by  the  commissioners 
to  Barton,  whereupon  they  executed  a  deed,  dated  onHhe  14th  of 
February,  1854,  to  Overshine,  and  Overshine  in  turn  conveyed  to 
Barton  by  deed  of  the  same  date.  The  commissioners*  deed  to 
Overshine  was  acknowledged  before  Judge  Doughty  on  the 
21st  of  July,  1857.  Barton,  on  the  20th  of  November,  1857, 
-conveyed  the  premises  to  James  Long  for  a  consideration  of 
^2,000.  That  conveyance  was  made  under  the  supervision  of 
the  late  Judge  Carpenter,  and  on  the  back  of  it  is  a  map  of  lots 
51  and  32 — the  map  of  lot  No.  32  is  substantially  like  that 
shown  on  the  commissioners'  map— and  shows  a  strip  of  water 
:around  three  sides  of  it,  is  marked  in  Judge  Carpenter's  hand- 
writing, on  the  southeast  side  "Atlantic  ocean,"  on  the  northwest 
«ide  "  Beach  thoroughfare,"  and  on  the  southwest  end  "  Inlet." 
Now,  at  that  time  it  is  admitted  that  the  new  inlet  was  closed 
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entirely,  and  the  beach  was  all  one  beach  ;  and  it  seems  to  me 
that  the  description  of  that  deed  might  properly  be  read  by  the 
grantee  with  a  view  to  the  then  present  situation.  On  its  face  it 
ct»ntained  no  reference  to  and  gave  no  information  that  any  such 
water  as  the  new  inlet  had  ever  existed,  and  it  seems  to  me  that 
the  purchaser  was  fully  justified  in  supposing  that  he  was  buying* 
all  the  land  between  lot  No.  31  and  Egg  Harbor  inlet,  hong 
held  the  title  until  1882,  and  while  he  owped  it  procured  fronv 
the  riparian  commissioners  a  grant  of  the  lands  under  water  on* 
all  sides  of  it  at  an  expense  of  $2^625.  Their  grant  extends- 
from  the  established  line  between  lots  Nos.  31  and  32  on  the 
ocean  side^  all  the  way  around  the  point  of  the  beach  at  "E^gg 
Harbor  inlet  and  up  Beach  thoroughfare  to  the  same  line  on  that 
side.  In  1882  Long  conveyed  the  original  tract,  lot  No.  32, 
with  the  strip  conveyed  by  the  riparian  commissioners,  to  the 
complainant  for  the  consideration  of  $150,000. 

In  1881  or  1882  a  Mr.  Lummis,  a  surveyor,  was  employed  by 
one  of  the  riparian  commissioners  to  verify  a  survey  previously 
made  by  another  surveyor  for  the  purpose  of  the  riparian  grants 
and  in  doing  that  he  discovered  that  the  courses  and  distances  of 
complainant^s  deed  did  not  reach  and  cover  the  southwest  point 
of  the  beach.  Shortly  afterwards  the  scattered  heirs  of  Baker 
and  Tilton  were  hunted  up  and  conveyances  obtained,  from  most 
of  them,  and  the  title  concentrated  in  the  defendant  company^, 
of  which  Mr.  Lummis  appears  to  be  a  stockholder  and  of&cer. 
From  1853  to  1885  none  of  the  heirs  or  assignees  of  Baker  and- 
Tilton  ever  made  the  least  claim  to  any  of  this  property,  although, 
the  great  increase  in  value  of  all  shore  property  was  notorious. 

From  this  review  of  the  case  I  thiqk  it  clearly  appears  that 
Baker  and  Tilton  were  the  owners  of  the  disputed  premises  and 
died  seized  of  them;  that  Collins  and  Ireland,  who  became 
seized  of  an  undivided  interest  in  them,  knew  of  such  owner- 
ship ;  that  the  premises  in  question  were  included  in  the  descrip*- 
tion  of  the  lands  contained  in  the  petition  for  partition ;  that  the 
promotors  of  the  partition  proceedings  and  the  commissioners 
intended  to  sell  them,  and  they,  and  all  parties  interested,  sup- 
posed they  had  sold  and  conveyed  them  as  a  part  of  lot  No.  32,. 
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:and  that  Overshiiie  and  Barton  each  supposed  he  was  buying 
tind  had  obtained  title  to  them.  So  much  for  the  intention  of 
the  parties  to  the  transaction. 

It  remains  to  inquire  whether  this  intention  was  actually, 
carried  out  by  an  apt  conveyance,  for  it  must  be  borne  in  mind 
that  the  bill  does  not  seek  to  reform  the  deed,  but  is  based  upon 
a  perfected  and  finished  conveyance,  and  I  think  it  is  important, 
if  not  actually  necessary,  to  account  for  the  shortness  of  chain 
found  in  this  deed  in  connection  with  the  existence  of  an  inlet 
<juite  nearly  corresponding  in  position,  though  not  in  name,  with 
that  called  for  in  the  description ;  or,  perhaps,  the  situation 
may  be  more  accurately  stated  by  saying  that  it  must  appear 
that  the  presence  in  the  description  of  the  given  courses  and  dis- 
tances is  not  absolutely  inconsistent  with  the  construction  in 
•question. 

Now,  after  a  very  careful  consideration  of  the  case  in  all  its 
bulk,  with  the  assistance  of  full  and  able  arguments  on  both 
sides,  I  think  I  am  able  to  account  for  this  shortage,  and  also 
for  the  absence  of  any  delineation  of  New  inlet  on  the  map,  satis- 
factorily at  least  to  myself.  At  the  date  of  the  survey  the  land 
to  the  southwest  of  lot  No.  31,  and  includizig  the  point  of  beacli, 
by  which  name  the  land  now  in  dispute  was  known,  was  of  very 
little  value.  It  was  mostly  low,  flat  sands,  much  of  it  covered 
with  water  at  high  tide,  and  a  comparatively  long  distance  from 
the  terminus  of  the  contemplated  new  railroad.  The  new  inlet 
was  known  to  be  shoaling,  and  was  understood  to  be  liable,  and 
I  think  I  may  say  likely,  to  be  obliterated  at  any  time.  These 
■circumstances  induced  the  commissioners,  with  the  consent,  no 
doubt,  of  the  parties  in  interest,  to,  so  to  speak,  consolidate  and 
bunch  together  the  scattered  and  half-sunken  sands  lying  south- 
west of  lot  No.  31  into  one  lot,  and  so  condense  it  in  quantity  as 
to  make  up  in  a  measure  for  what  it  lacked  in  quality,  and  the 
description  actually  used  was  the  result.  It  is  poasible,  and 
there  is  some  evidence  tending  to  show  that  it  is  probable,  that 
they  crossed  the  new  inlet  and  surveyed  the  beach  quite  to  Egg 
Harbor  inlet.  If  so,  then  they  afterwards  shortened  or  dimi- 
diated the  courses  with  the  result  given.     There  are  indications 
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of  this  in  the  description  itself.  The  first  course  is  given  as 
^^ about ^'  thirty-five  and  one-half  chains,  and  the  sixth,  which  is 
opposite  the  first,  is  given  as  ^' about"  thirty-eight  chains  and 
^venty^five  links.  Observe  here  that  each  of  the  seven  courses 
in  the  description  is  given  as  having  a  fraction  of  either  a  quar- 
ter, a  half  or  three-quarters  of  a  chain  ;  that  Ls,  twenty-five  links, 
fifty  links  or  seventy-five  links.  Now,  what  does  the  word 
^* about"  mean  in  such  connection ?  What  is  its  force?  Is  it 
not  notice  to  the  reader  that  reliance  must  not  be  placed  upon 
the  distance,  but  rather  upon  the  monument  called  for  ?  Again, 
the  survey  does  not  close  even  afler  making  a  change  of  ten 
d^rees  in  the  second  course  as  suggested  by  defendant's  counsel, 
and  in  that  respect  is  consistent  with  the  notion  that  it  may  have 
been  cut  down  and  reduced  in  size  from  its  actual  proportions. 

Another  not  unreasonable,  as  it  seems  to.  me,  supposition  is 
that,  suppasing  the  survey  of  lot  32  could  have  been  and  was 
actually  made  by  the  courses  and  distances  given,  and  to  have 
stopped  at  the  new  inlet,  then  the  commissioners,  in  due  course, 
came  to  the  island,  and,  upon  consideration,  concluded  to  bunch 
it  or  throw  it  in  with  lot  No.  32,  and  to  accomplish  that  purpose 
inserted  the  word  "  about "  in  the  first  and  sixth  courses,  and  the 
calls  for  Egg  Harbor  inlet  and  the  mouth  of  Beach  thoroughfare, 
for  the  purpose  of  carrying  the  survey  to  those  points  without 
changing  the  courses  or  distance  or  making  an  actual  survey. 

I  think  either  of  the  modes  just  indicated  are  not  improbable, 
in  view  of  the  well  known  practice  of  that  kind  which  prevailed 
in  West  Jersey  for  so  many  years  in  making  proprietory  sur- 
veys. It  is  a  matter  of  history  that  many  of  those  surveys, 
when  run  by  the  monumental  calls,  contained  several  times  as 
many  acres  as  they  called  for  and  as  their  strict  courses  and  dis- 
tances would  include.  The  proprietors  were,  by  this  means, 
defrauded  of  vast  quantities  of  land,  it  being  uniformly  held  by 
the  courts  that  the  monuments  must  govern.  They  finally  re- 
fused to  act  upon  any  survey  which  called  for  more  than  one 
monument,  and  that  must  be  the  beginning  point.  Instances  of 
these  surveys  are  found  in  Lippincott  v.  Sander j  S  Hal,  161 ; 
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Oartis  v.  Aaronaon,  20  Vr.  68  ;  and  Justice  Ford  refers  to  then* 
in  Corliea  v.  LitOe,  2  Gr.  371  (at|>.  374). 

The  Verree  survey,  by  which  the  title  to  the  lands  in  question 
passed  from  the  proprietors,  states  that  it  contains  fifty-nine  acres,, 
but,  in  point  of  fact,  it  contains  three  or  four  hundred  acres. 
And  so  late  as  1869,  Samuel  S.  Downs,  a  deputy  surveyor,  made 
a  proprietaiy  survey,  for  Charles  H.  Tatum,  of  the  southwest 
end  of  Absecon  beach,  including  both  lots  Nos.  31  and  32  and  a 
part  of  lot  No.  30,  and,  as  clearly  appears  by  his  map,  intended 
to  include  the  whole  of  the  point,  yet  when  his  survey  is  put 
upon  the  ground  it  will  not  reach  it  by  a  quarter  of  a  mile.  In 
fact,  the  practice*  of  using  monuments  to  compress  into  given 
courses  and  distances  two  or  three  times  the  quantity  of  land 
they  will  contain  is  a  fiimiliar  one  in  West  Jersey,  and  is,  ii> 
my  judgment,  a  sufficient  explanation  of  the  peculiarities  of  the 
description  which  have  given  rise  ta  this  controversy.  It  at  the 
same  time  illustrates  the  great  values  which  our  courts  have 
always  set  upon  monumental  calls  as  against  mere  courses  and 
distances. 

Now,  with  this  possible  explanation  of  the  difficulties  in  ques- 
tion, and  bearing  in  mind  that  the  description,  if  applied  to  the 
land  at  any  time  in  or  after  the  year  1859,  would  have  included, 
by  well-settled  rules  of  construction,  the  land  in  question,  it 
seems  to  me  it  is  now  altogether  too  late  for  the  heirs  of  Tilton- 
and  Baker  to  come  forward  and  say  that,  in  1853,  when  this 
survey  was  made,  there  existed  an  inlet  which  answered  the  call 
of  Egg  Harbor  inlet,  and  which,  at  the  same  time,  corresponded 
with  the  actual  chains  and  courses  of  this  deed.  In  order  to- 
succeed  in  such  a  contention,  they  ought,  as  it  seems  to  me,  to- 
show  very  clearly  that  such  was  the  known  intention  of  the  par- 
ties to  the  transaction.  The  burden  of  accomplishing  this  is 
clearly  upon  them,  and  I  think  they  have  entirely  failed  to- 
sustain  it. 

For  these  reasons,  I  shall  advise  a  decree  that  the  complain- 
ant's title  must  prevail. 
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I' 48    M^ 

James  F.  Boid,  receiver  &c.,  '  ^  uju' 

50    124 
V. 

David  M.  Dean  aud  Sarah  P.,  his  wife. 

1.  A  receiver  appointed  upon  supplemental  proceedings  upon  ezecution  has 
bj  virtue  of  such  appointment  no  interest  in  real  estate  held  in  trust  for  the 
judgment  debtor. 

2.  A  transfer  of  property  made  without  consideration,  and  for  the  purpose 
of  enabling  the  transferrer  thereafter  to  commit  a  tort  with  impunity,  is  fraudu- 
lent and  void  as  against  a  creditor  by  judgment  founded  on  a  tort  so  com- 
mitted. 


Final  hearing  on  bill;  answer  and  proo&. 

Mr.  John  H.  Dahlke  and  Mr,  Joseph  M,  Roseberry,  for  the 
complainant. 

Mr.  William  H.  Morrow  and  Mr.  Jehiel  (?.  Shipman,  for  the 
defendants. 

Pitney,  V.  C. 

The  complainant  was  appointed  by  the  judge  of  the  circuit 
court  of  the  county  of  Warren  receiver  of  the  property  of  the 
defendant  David  M.  Dean,  under  the  twenty-sixth  section  of  the 
act  respecting  executions.  Rev.  p.  39^.  The  judgment  upon 
which  the  execution  issued  which  gave  rise  to  the  proceeding 
resulting  in  the  appointment,  was  recovered  by  William  M. 
Gibbs  against  David  M.  Dean,  January  9th,  1890,  for  $500  of 
damages  and  $103.76  of  costs,  in  an  action  for  slander. 

On  the  5th  of  February,  1889,  eleven  months  prior  to  the  re- 
covery of  this  judgment.  Dean  conveyed  to  his  wife,  through  a 
third  party,  a  house  and  lot  worth  about  $1,000,  and  also  assigned 
to  her  his  one-sixth  interest,  amounting  to  $500,  in  a  bond  and 
mortgage  given  to  secure  $3,000,  the  interest  to  be  paid  to  Dean's 
mother  during  his  lifetime,  and  at  her  death  the  principal  to  be 
divided  between  him  and  his  brothers  and  sisters.     Either  on  or 
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shortly  before  the  1st  day  of  April,  1889,  he  gave  aod  delivered 
to  his  wife  all  his  money  and  personal  property  of  every  kind  of 
which  he  was  possessed ;  so  that  she  thereby  became  vested  with 
all  his  property. 

Gibbs  and  Dean  were  partners  in  a  small  country  store  for  one 
year,  commencing  April  1st,  1888,  and  on  April  1st,  1889,  the 
partnership  was  closed,  the  debts  of  the  concern  paid,  and  the 
assets  divided  and  distributed  in  specie  between  the  parties.  The 
business  of  keeping  the  store  was  continued  by  Gibbs.  Shortly 
afterwards  Dean  began  to  slander  Gibbs,  and,  in  so  doing,  used 
language  which  tended  directly  to  injure  his  character  and  stand- 
ing as  a  merchant,  and  in  October,  1889,  Gibbs  brought  the  suit 
in  question. 

The  allegation  of  the  bill  is,  that  these  transfers  to  the  wife 
were  made  for  the  purpose  of  defrauding  the  then  existing  and 
possible  future  creditors  of  Dean,  and  also  to  enable  him  to 
gratify  with  impunity  a  desire  which  he  then  entertained  of  in- 
juring Gibbs's  future  credit  and  standing  as  a  merchant ;  and  it 
prays  that  the  conveyance  of  the  house  and  lot  and  the  assign- 
ment and  transfer  of  the  personalty  may  be  decreed  to  be  void, 
and  that  tlie  wife  may  be  decreed  to  re-transfer  the  personalty  to 
the  receiver,  and  to  account  for  the  proceeds  of  so  much  of  it  as 
she  may  have  turned  into  money,  and  to  assign  to  the  complain- 
ant any  securities  she  may  have  arising  therefrom. 

The  defendants  take  the  point  in  limine,  that  this  complainant 
has,  and  can  have,  no  interest  in  the  realty,  and  that  as  to  that 
the  bill  must  be  dismissed.  This  part  of  the  case  is  covered  pre- 
cisely by  Higgin-8  v.  GiUesheimei^  11  C.  E,  Gr,  308,  which  was  a 
bill  by  a  receiver,  appointed,  as  here,  upon  supplemental  proceed- 
ings to  set  aside  a  conveyance  of  real  estate  only.  The  authority 
of  that  case  was  partially  drawn  in  question  in  the  court  of  errors 
and  apj)eals  in  MiUer  v.  Mackenzie.  2  Stew,  Eq.  ^91,  and  it  was 
there  overruled  in  so  far  as  it  decided,  or  was  supposed  to  de- 
cide, that  a  bill  like  that  before  the  court  could  not  be  sustained 
for  the  purpose  of  reaching  chattel  interests.  But  MUler  v.  J/ac- 
lenzie  went  no  further.  The  chief-justice  (at  p,  ^93)  expressly 
limits  his  reasoning  and  decision  to  personalty,  when  he  says : 
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"With  r^ard  to  the  personal  property  of  the  debtor,  and  it 
alone  is  here  in  qiiesiion,  it  seems  to  me  plain  that  one  of  these 
receivers,  by  the  act  of  appointing  him,  becomes  vested  with  the 
title.'*  I  remark  here  that  the  act,  as  I  read  it,  does  not  provide 
for  any  formal  conveyance  to  the  receiver  of  land  or  interest  in 
it,  and  if  it  could  be  oon»trued  as  authorizing  such  conveyance, 
none  has  been  made  in  this  case,  and  I  do  not  think  it  according 
to  the  genius  of  our  system  of  laws  to  hold  that  title  to  land  can 
.pass  by  a  mere  appointment  to  office  by  a  court,  and  without  any 
formal  transfer  of  the  title  to  be  entered  upon  the  record,  and 
form  a  link  in  it«  chain.  Following,  therefore,  Higgiiia  v.  Gilles- 
Jmmei'y  as  I  did  in  Skinner  v.  To'hune,  18  Stew.  Eq,  565  (at  p, 
571),  I  shall  decline  to  consider  the  case  made  by  the  bill  and 
proofs  as  to  the  i*eal  estate,  and  confine  myself  to  the  chattel 
interests  alone. 

The  case  as  made  is  as  follows:  Dean  and  Gibbs  lived  for 
many  years  in  the  village  of  Townsbui'y,  Warren  county,  on  the 
line  of  the  Lehigh  and  Hudson  Railroad  Company.  On  April 
1st,  1888,  they  entered  into  partnership  to  keep,  for  one  year,  a 
-country  store  in  a  store-room  which  they  rented  of  one  Vliet, 
who  apj>ears  to  have  controlled,  and  to  have  been  able,  so  to 
speak,  to  rent  as  an  appurtenant  with  his  store-room  the  post- 
mastership  and  station  agency  of  the  railroad.  Dean  held  both 
these  positions,  but  was  under  obligation  to  resign  both  at  the 
end  of  his  term.  The  capital  invested  in  the  business  was  $1,440, 
of  which  Dean  contributed  $1,080,  or  three-quarters,  and  Gibbs 
$360,  and  the  term  was  one  year.  They  purchased  an  old  s^ock 
of  goods  l)elonging  to  former  tenants  and  appear  to  have  paid 
too  much  for  it,  and  that  circumstance  probably  aided  in  pro- 
moting the  difficulty  which  subsequently  arose  between  them. 
On  or  about  January  1st,  1889,  Gibbs  succeeded  in  procuring 
for  himself  alone  the  lease  of  the  store-house  for  the  ensuing 
year,  and  with  it  the  right  to  Dean's  resignation  and  his  own 
appointment  as  postmaster  and  station  agent.  This  made  Dean 
very  angry.  He  forbade  Gibbs  to  buy  any  more  goods  on  the 
•credit  of  the  firm,  and,  on  Gibbs's  assertion  of  his  right  to  do 
80,  he  wrote,  January  4tli,  to  the  dealers  from  whom  the  firm 
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had  made  purchases  warning  them  not  to  sell  the  firm  goods  on^ 
Gibbs's  order.  About  the  same  time  he  went  to  the  bank  in 
Beividere  where  the  firm  deposited  their  money,  and  directed 
the  cashier  to  pay  no  checks  of  the  firm  not  signed  by  botb 
partners.  He  then,  within  a  few  days,  drew  several  small 
checks  against  funds  in  the  bank,  signed  in  the  partnership  name 
by  himself  alone,  in  favor  of  creditors  of  the  firm,  in  payment  of 
goods  previously  bought,  and  sent  them  to  the  creditors,  with 
the  result  that  the  checks  were  protested.  This  led  to  further 
disputes  and  wrangles.  Finally  Dean  acquiesced  in  the  pur- 
chase of  sufficient  goods  to  keep  the  business  going  until  April 
1st.  This  was  done.  Purchases  and  sales  were  made,  mostly 
for  cash,  all  debts  were  paid,  and  at  the  end  of  the  month  of 
March  an  inventory  and  appraisement  of  the  goods  remaining  on 
hand  was  made,  and  they,  and  the  accounts  owing  the  firm,  were 
divided  in  specie  between  the  partners  in  the  proportion  of  their 
several  shares  in  the  capital.  Dean  took  his  goods  to  his  house- 
and  made  a  present  of  them  to  his  wife,  and  subsequently  pur- 
chased other  goods,  from  time  to  time,  and  retailed  them  out  fromi 
his  house.  In  the  meantime,  on  February  5th,  and  after  the- 
incident  of  the  protested  checks,  and  the  wrangle  which  followed^ 
it,  he  made  the  conveyance  and  assignment  of  the  mortgage  com- 
plained of  in  the  bill.  Immediately  after  doing  so  he  wrote  a 
second  batch  of  letters  to  all  the  dealers  from  whom  the  firm  had 
purchased  goods,  to  inform  them  that  he  had  put  his  property^ 
in  his  wife's  name;  that  all  debts  contracted  np  to  that  time  by 
the  firm  would  be  paid,  but  that  they  must  not  sell  the  firm  any 
more  goods.  Soon  after  April  Ist  he  began  to  slander  Gibbs,. 
and  did  so  continuously  until  suit  brought,  in  October. 

So  far,  there  is  little  dispute  between  the  parties.  The  differ- 
ences arise  when  we  inquire  into  the  motives  and  objisct  of  Dean« 
in  this  conduct.  He  denies  that  he  was  influenced  by  anger  at 
Gibbs  for  ousting  him  from  the  store  and  the  offices  he  held  with 
it,  and  says,  in  explanation  of  his  conduct,  that  early  in  Decem- 
ber he  looked  over  the  bills  owing  by  the  firm  and  found  that  it 
owed  $580,  and  that  he  thought  there  were  not  goods  enough  in 
the  store  to  pay  the  debt.     He  knew  that  Gibbs  was  a  man  of  no- 
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ineans,  and  that  any  loss  in  the  business  beyond  the  $360  contrib- 
uted by  Gibbs  would  fall  on  him  (Dean),  and  he  became  alarmed 
at  the  situation,  and  he  says  that  he  at  once  forbade  Gibbs  to 
buy  any  more  goods ;  that  he  (Gibbs)  declared  that  he  would 
order  all  he  wanted.  He,  however,  refrained  from  ordering  any 
until  the  latter  part  of  the  month  of  December,  when  he  (Gibbs) 
ordered  two  bills  of  $78  and  $64  respectively,  without  consult- 
ing with  Dean.  Dean  then  went  to  Belvidere  and  consulted  a 
justice  of  the  peace,  by  whose  advice  he  wrote  the  first  batch  of 
letters  to  the  dealers  from  whom  they  purchased  goods,  and  gave 
the  notice  to  the  cashier  of  the  bank  not  to  pay  the  checks  unless 
signed  by  both  [partners ;  and  he  says  that  his  subsequent  con- 
duct in  making  the  conveyance  and  writing  the  second  batch  of 
letters,  a  month  later,  was  the  result  of  the  same  state  of  mind, 
and  was  advised  by  competent  counsel,  whom  he  about  that  time 
for  the  first  consulted. 

Gibbs  denies  Dean's  statement  as  to  the  indebtedness  in  De- 
-cember,  and  the  alarm  felt  by  him  at  that  time,  and  swears  that 
the  trouble  began  about  January  1st,  when  Dean  learned  that  he 
•(Gibbs)  had  secured  the  lease  of  the  store  for  the  then  ensuing 
year. 

Dean's  story  as  to  the  indebtedness  in  December  is  unsup- 
ported by  any  evidence,  and  is  contradicted  by  the  circumstances. 
The  stock  of  goods  and  the  trade  were  both  extremely  small,  and 
I  do  not  see  how  so  large  an  indebtedness  as  $580  could  have 
been  incurred  without  the  knowledge  of  Dean,  who  gave  the 
business  his  constant  attention,  had  an  opportunity  to  open  all 
letters  received,  and  cared  for  all  moneys,  drew  all  checks  and 
paid  all  bills.  Then  he  admits  that  most,  if  not  all,  of  these 
debts  were  paid  oflF  by  February  1st.  The  checks  of  the  firm 
were  produced,  and  show  no  indications  of  any  such  indebtedness 
or  payment  as  Dean  swears  to.  It  would  seem  to  have  been 
easily  within  his  power  to  have  produced  the  bills  and  shown  to 
whom  this  comparatively  large  sum  of  money  was  owing,  but  he 
failed  to  do  so.  Nor  does  he  show  whence  came  the  money  to 
liquidate  it,  nor  why  the  first  notice  to  the  creditors  was  not  sent 
earlier  than  January  4th. 
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I  feel  constrained  to  disbelieve  Dean's  story  about  the  dis- 
covery of  the  indebtedness  in  December,  and  his  alarm  at  it,  and 
to  treat  it  as  a  pui'e  fabrication  on  his  part,  and  to  credit  GibbsV 
story  that  the  trouble  arose  out  of  the  leasing  of  the  store  for  the 
ensuing  year.  He  says  that  he  asked  Dean,  about  January  1st, 
if  he  wanted  to  continue  in  business  as  partners  for  another 
year,  and  that  he  said  no;  that  he  (Dean)  then  told  him  he 
should  rent  the  store  himself  on  his  own  account  if  he  could  ; 
that  he  saw  Mr.  Vliet,  the  owner,  at  once  about  it,  and  brought 
him  into  the  store  to  see  Dean,  and  that  Vliet  asked  Dean  if  he 
wanted  the  store  another  year,  and  he  said,  "  Not  as  partner  with 
Gibbs;"  whereupon  Vliet  turned  to  Gibbs  and  told  him  he 
could  have  it,  and  left;  that  Dean  became  angry  and  said  to  him, 
**  You  can't  keep  store ;  I  will  spend  my  time  and  money  to  ruin 
you  ;"  that  on  or  shortly  after  the»16tb  of  January,  notice  of  the 
protest  of  the  checks  of  the  firm  came  to  Gibbs's* knowledge,  and 
he  asked  Dean  for  an  explanation,  and  he  swears  that  Dean  de- 
clared that  he  meant  to  ruin  Gibbs's  credit ;  that  Gibbs  hadn't 
much  means  and  could  not,  and  should  not,  keep  the  store ;  to 
this  Gibbs  replied  that  if  Dean  undertook  that  he  would  sue 
him,  and  it  was  then  suggested  that  one  partner  could  not  sue 
another  while  the  partnership  continued;  whereupon  Gibl>s  said 
that  when  the  partnership  was  closed,  if  Dean  continued  to  pur- 
sue him,  he  would  sue  him,  to  which  Dean  replied,  "  I  will  fix 
my  property,  and  then  you  can  sue" — using  an  indecent  word. 

This  story  is  substantially  corroborated  by  a  witness,  Kelsey,. 
who  was  a  by-stander,  and  who  identifies  it  by  the  circumstance 
of  the  protested  checks  and  the  question  as  to  whether  one  part- 
ner could  sue  another.  Gibbs's  and  Kelsey's  story  of  what 
occurred  in  January  is  denied  by  Dean,  but  I  feel  constrainec? 
to  give  it  credence.  It  is  in  accord  with  what  subsequently 
occurred.  Dean  went  immediately  to  Belvidere,  consulted  coun- 
sel, and  the  result  was  the  deed  and  assignment  to  his  wife  and 
the  second  batch  of  letters  to  the  creditor-dealers  with  the  firm. 
The  transfer  of  property  was  made  February  5th,  and  it  wa» 
completed,  so  far  as  concerns  the  chattels,  on  April  1st. 
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About  the  time  that  the  assets  were  divided,  another  wrangle 
took  place  in  the  presence  of  witnesses — two  boys,  named  Kelsey 
and  Morgan — who  swear  that  Dean  then  told  Gibbs  that  he 
would  ruin  him.  The  change  in  the  post-oflSce  was  made  in 
June.  Dean  resigned  as  postmaster  and  freight  agent  in  obedi- 
ence to  a  covenant  contained  in  the  lease  from  Vliet,  and  in  that 
connection  declared  that  Gibbs  should  not  be  postmaster  or 
freight  agent  and  should  not  keep  store,  and  that  he  (Dean)  had 
everything  fixed  to  ruin  him  and  drive  him  out  of  busine&s. 

Dean's  explanation  of  his  conduct,  and  his  excuse  for  the 
transfer  of  his  property,  is  that  he  was  afraid  Gibbs  would  buy 
a  large  quantity  of  goods,  more  than  the  firm  needed,  in  order 
to  keep  up  the  stock  until  April  1st,  on  the  firm's  credit,  and 
have  them  on  hand  at  the  close  of  the  partnership,  and  compel 
Dean  to  sell  them  to  him  at  a  sacrifice.  But  I  can  find  no  evi- 
dence of  any  such  design  being  entertained  by  Gibbs.  He  was 
undoubtedly  entitled  to  buy,  on  partnership  account  and  credit, 
from  time  to  time,  goods  enough  to  keep  up  the  stock  and  make 
the  business  fairly  profitable  to  its  close,  and  there  is  no  evidence 
that  he  designed  or  attempted  to  do  more. 

Nor  does  the  transfer  of  Dean's  property  to  his  wife,  made  in 
February,  seem  to  me  to  be  at  all  warranted  or  justified  by  the 
appi*ehension,  if  it  had  been  well  founded,  that  Gibbs  would 
mn  the  firm  in  debt  to  an  improper  extent.  As  to  all  creditor- 
dealers,  to  whom  letters  were  written  and  notice  given,  the  trans- 
fer was  unnecessary,  since  the  notice  was  snfiBcient  of  itself  to 
effect  the  desired  end,  and  as  to  all  creditor-dealers  to  whom  no 
notice  was  given,  the  transfer  was,  of  course,  and  upon  the 
plainest  principles,  absolutely  void. 

Dean  admits,  on  the  stand,  that  before  the  close  of  the  partner- 
ship year  he  became  satisfied  that  there  were  substantially  no 
outstanding  debts,  and  that  all  cause  for  the  alarm  he  had  felt 
the  previous  December  had  passed  away,  and  yet  he,  at  the  last 
moment,  gave  his  share  in  the  partnership  goods  to  his  wife,  and, 
on  April  Ifit,  invested  $200  in  cash  in  the  promissory  notes  of 
one  Ketcham,  payable  to  his  wife.  He  continued  to  do  business 
by  selling  goods  out  of  his  house  precisely  as  if  he  was  the  owner 


Digitized  by  VjOOQ IC 


200  CASES  IN  CHANCERY.  [48  Eq. 

Boid  V,  Dean. 

of  the  property,  purchased  goods  in  his  own  name  and  added  to 
the  old  stock  of  the  firm  which  he  had  at  his  house,  and  he 
retailed  them  out  himself.  As  clerk  of  the  school  district  he 
claimed  and  received  credit  in  his  own  name  on  the  books  for 
goods  furnished  the  district  out  of  his  stock ;  he  lived  in  the 
house  with  his  wife,  with  all  the  indicia  and  benefits  of  owner- 
ship precisely  as  he  had  done  before  the  transfer. 

There  was,  at  the  hearing,  no  pretence  of  any  valuable  consid- 
eration paid  on  the  part  of  the  wife,  although  Dean  had  sworn 
on  his  examination,  under  supplemental  proceedings  upon  the 
execution,  that  she  had  paid  him  $800  as  a  consideration  for  the 
land.  Dean  frankly  etated,  on  the  witness-stand,  that  the  trans- 
fer to  his  wife  was  for  a  temporary  purpose,  and  that  he  expected 
that  she  would  retransfer  the  property  to  him  after  the  partner- 
ship was  closed,  but  had  as  yet  not  done  so,  and  that  the  only 
inducement  to  let  it  remain  longer  was  that  his  health  was 
feeble  and  his  chances  of  life  not  good,  and,  having  no  children, 
he  felt  that  he  wished  his  wife  to  have  his  property  when  he 
died,  and  so  was  willing  to  let  it  stand  in  its  present  condition. 

Upon  this  state  of  facts*  the  complainant  puts  his  case  on  two 
grounds,  both  of  which  he  contends  are  found  in  the  case,  and 
either  of  which  he  argues  is  sufficient  to  entitle  him  to  relief. 

First.  Granting  that  the  transfer  was  made  for  the  purpose 
statfed  by  the  defendants,  and  for  that  purpose  only,-.and  that  it 
was  quite  innocent  and  free  from  fraud,  in  law  and  fact,  still  it 
is  plain,  as  to  the  personalty  at  least,  that  the  wife  holds  it  in 
trust  for  the  husband,  and  that  it  is  plainly  within  the  letter  and 
spirit  of  the  act  respecting  executions  under  which  complainant 
claims  title. 

The  twenty-fourth  section  of  the  act  {Rev.  p.  393)  provides 
that  the  petition  of  the  execution  creditor  shall  state  *'his  belief 
that  the  judgment  debtor  has  property  or  money,  or  things  in 
action  due  to  him,  or  held  in  ti^ust  for  him,  where  the  trust  has 
been  created  by  or  the  fund  held  in  trust  has  proceeded  from 
himself"  &c.,  and  by  the  twenty-sixth  section  the  receiver 
becomes  vested  with  all  such  property  rights.  Now,  it  seems  to 
me,  under  the  circumstances  above  set  out,  that  the  wife  holds 
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this  personalty  in  trust  for  the  husband,  and  that  the  first  point 
is  well  taken. 

But  the  complainant  goes  further,  and  insists,  in  the  second 
^place,  that  the  transfer  in  question  was  (1)  fraudulent  and  void, 
from  the  defendants'  standpoint,  as  to  present  and  possible  future 
<;reditors  by  contract ;  and,  further  (2),  that  the  evidence  warrants 
the  belief  that  it  was  made  with  the  object  and  purpose  of  en- 
abling the  defendant  Dean  to  do  with  impunity  just  what  he  has 
done. 

As  I  have  already  stated,  this  transfer  was,  on  Dean's  own 
show,  fraudulent  and  void  as  against  any  of  his  future  contract 
<;reditors  of  the  class  he  then  says  he  had  in  his  mind,  namely, 
creditors  of  the  firm  by  contract  entered  into  in  good  faith  with 
Oibbs  on  behalf  of  the  firm.  There  was  no  pretence  that  the 
partnership  contract  forbade  or  did  not  include  the  right  to  pur- 
chase goods  for  resale  by  the  firm  on  the  credit  of  the  firm.  The 
right  of  Gibbs  to  make  such  purchases  was  conceded.  The 
notices  to  the  creditors  did  not  allege,  and  were  not  put  on  the 
ground,  of  want  of  power  in  Gibbs.  Such  being  the  case,  Dean 
had  no  right,  in  law  or  in  equity,  to  protect  himself  against  the 
eflects  of  contracts  entered  into  in  the  ordinary  course  of  business 
by  Gibbs  while  the  partnership  existed,  by  putting  his  property 
lieyond  the  reach  of  creditors  who  became  such  in  that  way. 
But  the  debt  here  in  question  is  not  one  of  that  class,  and  I  am 
not  prepared,  without  further  consideration,  to  hold  that  the 
transfer,  though  void  for  the  reason  just  mentioned  as  against 
future  creditors  of  the  class  mentioned,  was  for  that  reason  void 
as  against  the  judgment  obtained  afterward  by  Gibbs.  I  leave 
that  question  undecided. 

But  the  aspect  of  the  case  just  dealt  \dth  does  show  quite 
plainly  that  the  transfer  was  not  made  by  way  of  a  family  set- 
tlement, or  for  other  proper  and  lawful  purpose,  and  aids  to 
establish  the  ground  first  taken,  namely,  a  general  trust  for  the 
assignor. 

The  last  branch  of  the  complainant's  second  point  was  fully 
discussed,  and  with  much  ability,  on  both  sides,  and  I  have  felt 
it  to  be  my  duty  to  consider  and  decide  it.     My  conclusion  on  a 
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full  consideration  of  the  evidence  is,  that  it  warrailts  the  belief 
that  the  principal,  if  not  the  only,  object  and  purpose  of  the 
transfer  in  question  was  to  enable  Dean  to  say  and  do  with 
impunity  whatever  he  might  thereafter  choose  about  Gibbs  ia 
order  to  embarrass  him  in  his  business  enterprises. 

I  have  already  alluded  to  the  evidence  in  support  of  this  posi- 
tion. The  principal  points  are  the  anger  of  Dean  on  learning,  as 
he  did  about  January  1st,  1889,  that  Gibbs  had  secured  the  lease 
of  the  store  and  its  incidents  for  the  ensuing  year,  and  his  threat 
then  made  to  prevent  him  from  keeping  the  store  and  to  spend 
his  time  and  money  to  ruin  him  ;  his  letters  of  January  4th  to- 
the  creditor  dealers  with  the  firm,  forbidding  further  sales  except 
on  orders  signed  by  both  partners,  and  announcing  the  approach- 
ing dissolution  on  April  1st;  the  notice  to  the  bank  cashier  not 
to  paychecks  unless  signed  by  both  partners;  his  immediate 
issuing  to  several  creditors  checks  signed  by  himself  alone,  and 
their  protest  in  accordance  with  his  orders;  the  quarrel  with 
Gibbs  over  these  protests,  and  the  renewed  threat  by  Dean  to 
ruin  Gibbs's  credit  and  to  prevent  his  keeping  the  store,  and  his 
avowal  that  such  was  his  object  in  having  the  checks  protested  ;. 
the  threat  of  Gibbs  to  sue  him  if  he  undertook  to  persecute  him, 
and  Dean's  threat  to  fix  his  property  so  that  Gibbs's  suit  would 
be  fruitless;  the  conveyance  of  the  house  and  lot  and  assignment 
of  the  bond  and  mortgage  to  his  wife,  on  February  5th,  and 
shortly  after  this  quarrel ;  the  second  batch  of  letters,  February 
9th,  to  his  creditor-dealers  forbidding  any  further  sale  to  the 
firm ;  and  then,  six  weeks  or  more  later,  after  all  danger  from 
partnership  debts  was  passed,  and  he  had  had  time  to  cool,  and 
the  assets  were  about  to  be  divided,  his  further  threat  to  ruin 
Gibbs,  and  then  his  present  to  his  wife  of  his  share  of  the  store 
goods,  together  with  the  money  he  received  from  the  sales,  and 
his  loaning  the  money  on  promissory  notes  taken  in  his  wife's 
name,  and  saying  to  the  borrower  that  he  put  it  in  his  wife's  name 
because  "  he  was  afraid  of  Gibbs." 

Now,  there  was  no  contention  or  pretence  that  at  that  time 
(about  April  1st,  1889)  he  was  afraid  that  he  might  be  held 
liable  for  any  debts  which  Gibbs  had  contracted  or  might  oon- 
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tract  as  jiartner.  The  worst  results  of  the  partnership  enterprise 
were  known,  and  he  could  only  fear  Gibbs  on  account  of  what 
he  had  already  said  or  intended  thereafter  to  say  about  him. 
Then  came  the  slanders  charging  him  with  dishonesty  in  his 
business.  These  circumstances  lead  me  to  the  conclusion  above 
stated,  and  it  remains  to  inquire  and  consider  the  effect  upon  the 
transfer  in  question. 

It  is  well  settled,  as  I  think,  that  if  after  a  person  has  incurred 
a  liability  for  a  tort,  and  before  suit  brought  upon  it  he  makes  a 
voluntary  conveyance  or  settlement  of  his  property,  and  judg- 
ment afterwards  goes  against  him  for  the  tort,  the  conveyance  is 
void  as  against  that  judgment.  It  was  so  laid  down  by  Chan- 
cellor Runyon  in  8ooU  v.  Hartman,  11  C.  E,  Or.  90,  and  reiter- 
ated by  Vice-Chancellor  Van  Fleet  in  Post  v.  Stiger,  ^  Stew.  Eq. 
558,559;  and  while  in  neither  of' those  cases  was  the  point 
necessary  for  the  decision,  yet  the  cases  cited  in  support  of  the 
doctrine  do  fully  support  it,  and  it  is  somewhat  remarkable  that 
among  them  Jackson  v.  Myers,  18  Johns.  4^5,  and  Clapp  v. 
Leatherbee,  18  Pick.  138,  were  cases  where  the  tort  was,  as  here, 
a  slander.  In  addition  to  the  two  last-named  cases  are  Fox  v. 
fLM,  1  Ckfixn.  295 ;  Leukener  v.  Freeman,  1  Eq.  Cos.  Abr.  1^9 ^ 
Freem.  Ch.  236  (a  case  of  damages  for  crim.  con.),  and  Barling 
V.  Bishopp,  29  Beao.  4,17,  6  Jur.  (N.  S.)  813.  The  rule  is  so 
stated  in  Wait  Fraud.  Conv.  §§  110,  123,  where  many  cases  are 
cited  in  its  support  from  other  states.  The  principle  which  un- 
derlies it  is  that  there  is  no  distinction  in  this  respect  between  a 
cause  of  action  founded  upon  tort  and  one  founded  upon  con- 
tract. Each  are  equally  entitled  to  be  protected  against  voluntary 
transfers  of  property. 

If  this  is  so,  then  it  seems  plainly  enough  to  follow  that  if  a 
transfer  be  made  for  the  purpose  of  immunity  against  torts  there- 
after to  be  committed,  it  is  open  to  the  same  objection  as  if  made 
to  avoid  paying  future  contractual  obligations.  In  fact,  it  seems 
to  me  that  the  party  who  suffers  from  a  tort  stands  on  higher 
ground  in  this  respect  than  one  who  suffers  from  a  broken  con- 
tract, and  that  the  argument  from  the  latter  to  the  former  is  a 
JoHioH,  since  he  who  contracts  with  another  does  so  voluntarily 
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«Dd  with  opportunity  to  iaquire  aud  investigate  into  the  respon- 
eibility  and  reliability  of  his  debtor,  while  the  suflferer  from  tort 
has  no  such  opportunity  to  avoid  injury.  It  would,  I  think,  be 
«  startling  proposition  to  advance,  that  a  man  holding  spite  and 
•enmity  against  his  neighbor  may  place  the  title  of  all  his  prop- 
•erty  in  his  wife,  where  he  can  fully  enjoy  it,  and  then  proceed 
with  impunity  to  gratify  his  spite  by  slandering  his  neighbor. 
Jfor  do  I  think  the  alignment  at  all  weakened  by  the  circum- 
•stance,  if  it  exists,  so  much  relied  upon  by  defendants'  counsel, 
that  no  case  can  be  found  where  a  conveyance  has  been  declared 
void  because  made  in  anticipation  of  liabih'ty  for  torts  thereafter 
to  be  committed.  If  that  were  true,  it  might  be  well  said  in 
answer  that  no  case  can  be  found  the  other  way,  and  the  absence 
of  all  authority  be  well  accounted  for  by  the  rarity  of  the  occur- 
rence. But,  in  point  of  feet,  the  case  before  us  is  not  bare  of 
authority,  as  was  pointed  out  by  Hosmer,  J.,  in  Fox  v.  Hill,  1 
Conn.  303 y  where  he  cites  2  RoL  Abr.  3If,y  as  deciding  that  a  feoflF- 
ment  to  the  son  of  the  feoffer  a  few  days  precedent  to  the  com- 
mission of  treason  to  secure  the  land  from  forfeiture  is  of  no  avail ; 
^nd  in  the  case  of  The  StaJte  v.  Barkkolder,  SO  W.  Va.  693,  the 
supreme  court  of  that  state  held  that  a  conveyance  made  for  the 
^purpose  of  avoiding  the  payment  of  penalties  to  be  recovered  for 
illegal  sales  of  liquors  thereafter  to  be  made  was  void. 

Defendants'  counsel  placed  reliance  upon  the  recent  case  of 
JEx  parte  Mercer,  L.  R.  {17  Q.  B.  Div.)  WO  (1886),  as  overruling, 
-or  at  least  very  much  modifying,  the  earlier  English  cases  on  this 
subject.  There  a  man  who  was  under  contract  to  marry  one 
woman  intermarried  with  another,  and,  after  suit  brought  by  the 
first  ^ne^  for  breach  of  promise  of  marriage,  came  unexpectedly 
into  possession  of  a  small  legacy,  which  he  at  once  settled,  in  the 
ordinary  way,  upon  his  wife  and  children,  if  any  there  should 
4i>e,  with  remainder  to  himself.  Judgment  went  against  him  in 
^he  suit,  and  it  was  held  that  the  settlement  was  valid  as  against 
rthe  judgment.  It  was  an  admitted  fact  in  the  case  that  there 
was  no  actual  fraud  on  the  husband's  part,  and  that  the  thought 
^of  a  judgment  against  him  in  the  suit  was  not  in  his  mind  when 
iie  made  the  settlement,  and  it  was  on  that  avowed  ground  that 
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it  was  upheld.  I  Uiink  the  case  is  not  in  accord  with  the  well- 
settled  rule  in  this  state  and  country  and,  up  to  that  time,  ii> 
England,  that  settlements  of  this  sort  are  absolutely  void,  quite 
irrespective  of  fraudulent  intent,  as  against  all  present  liabilities. 
Further,  I  think  it  is  not  difficult  to  read  between  the  lines  of 
the  judgments  of  the  learned  judges  in  that  case  that  the  real 
reason  acted  upon  was  that  the  settlement  was  reasonable,  and 
one  which  the  husband  ought  to  have  made,  and  would  have* 
made,  if  he  had  known  of  the  legacy,  prior  to  and  as  a  consid- 
eration for  the  marriage,  in  which  case  it  would  have  been  unas— 
sailable,  and  ought  not  now  to  fail  simply  because  it  was  made  ei> 
few  weeks  after  the  marriage,  especially  as  the  disappointed! 
fiancS  did  not  contract  on  the  strength  of  the  defendant  beingr 
possessed  of  it. 

The  remaining  point  taken  by  the  defendants  is,  that  there  is- 
no  proof  that  the  wife  participated  in  this  unlawful  design  of 
her  husband,  but  such  non-participation  can  only  save  the  con-- 
veyance  or  settlement  when  it  is  made  for  a  valuable  oonsidera^ 
tion.  Where,  as  here,  there  is  no  consideration,  then  the  innocence- 
of  the  assignee  or  grantee  is  immaterial,  and  will  not  avail  to  save- 
the  transaction.  May  Fraud.  Conv.  4^ ;  Wait'  Fh'avd.  Conv.  §§r 
^00,  W8;  1  SUyry  Eq.  Jur.  §  36. 

The  complainant  is  entitled  to  an  assignment  of  the  interest  ii> 
the  bond  and  mortgage,  and  a  transfer  of  the  Ketcham  notes,^ 
and,  if  necessary,  to  an  account  of  moneys  received  by  the  wife* 
from  the  husband. 
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48  aori  William  Hagan,  trustee  &c., 

48    206 

56    114|  V, 

Euphemia  Platt  et  al. 

Wlien  a  fund  is  held  in  trust  for  the  benefit  of  one  pereon  for  life,  and  to  go 
to  another  in  remainder,  and  a  loss  of  a  part  of  the  fund  occ4irs,  arising  out  of 
insufficient  security  of  a  particular  investment,  such  loss  is  to  be  apportioned 
between  the  tenant  for  life  and  remainderman  in  the  proportion  which  the 
principal  sum  involved  in  the  insufficient  security  bears  to  the  interest  due 
upon  it  at  the  time  when  the  security  is  realized  upon  and  the  amount  of  the 
loss  determined. 


Mr,  Washhigion  B,  WilliamSy  for  the  complainaot. 

Mr.  Elijah  T,  Paxton  and  Mr,  James  Flemming,  for  the  de- 
fendants. 

Pitney,  V.  C. 

This  is  a  bill  by  a  trustee  under  a  voluntary  settlement  against 
his  cestuis  que  trust  for  a  settlement  of  his  accounts  and  for 
directions. 

The  only  question  requiring  consideration  is  as  to  the  appor- 
tionment between  tenant  for  life  and  remainderman  of  a  loss 
arising  upon  one  of  the  investments  of  the  fund.  The  invest- 
ment was  a  mortgage  of  $1,200  upon  real  estate,  and  there 
was  a  default  of  interest  in  July,  1"72.  A  foreclosure  resulted, 
and  the  property  was  purchased  by  the  trustee  and  finally 
sold  in  1888,  realizing  only  a  trifle  over  the  original  investment, 
leaving  a  large  deficiency.  The  question  is,  how  this  deficiency 
is  to  be  apportioned  between  the  tenant  fcr  life  and  remainder- 
man. 

It  is  clearly  not  right  that  the  whole  principal  fund  should  be 
first  made  good,  and  the  tenant  for  life  receive  only  what 
remains.      **Such   a   proposition,"   said    Lord    Cottenham,    in 
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Turner  v.  Newport^  2  Phil,  H,  (at  p,  17)^  "  is  contrary  to  the 
plainest  principles  of  justice." 

The  cases  collected  by  complainant's  counsel  seem  to  me  to 
solve  the  problem. 

In  Cox  V.  GoXy  i.  -B.,  8  Eq.  Cas.  84^,  a  decedent  had  bound 
himself  in  his  lifetime  to  pay  the  sum  of  £6,000  to  certain  trus- 
tees three  months  after  his  death,  which  fund,  by  the  terms  of 
the  obligation,  was  to  be  held  by  the  trustees  for  the  benefit  of 
his  widow  for  life,  with  remainder  to  the  children  of  the  mar- 
ria^.  At  his  death  his  estate  was  so  involved  that  nothing  was 
realized  from  it  for  several  years;  and  finally  not  enough  to  pay 
the  principal  sum.  The  question  arose,  whether  the  amount  so 
realized  was  to  be  appropriated  in  aolido  to  the  establishment  of 
the  principal  sum,  or  whether  it  was  to  be  apportioned  between 
the  tenant  for  life  and  the  children  of  the  marriage,  and,  if  so, 
how.  Sir  William  M.  James,  V.  C,  said :  "  The  true  princi- 
ple in  all  these  cases  is,  that  neither  the  tenant  for  life  nor  the 
remainderman  is  to  gain  an  advantage  over  the  other — neither 
is  to  suffer  more  damage  in  proportion  to  his  estate  and  interest 
than  the  other  suffers — from  the  default  of  the  obligor.  The 
two  must  share  the  loss  in  the  same  way  as  they  would  have 
shared  it  had  it  occurred  when  they  first  became  entitled  in  pos- 
session to  the  fund."  And  he  declared  that  the  proper  mode  of 
apportioning  it  was  this :  to  ascertain  what  sum  of  money,  at  the 
death  of  the  testator,  put  at  interest,  would  produce  the  amount 
finally  realized,  and  to  invest  such  principal  sum  as  and  for  the 
principal  fund  in  settlement,  and  to  pay  so  much  as  represented 
the  interest  to  the  tenant  for  life. 

In  Re  Tinkler^s  Estate,  L,  i?.,  W  Eq.  Caa.  456,  there  was  a 
bequest  of  £10,000,  with  interest  from  death,  to  trustees  upon 
trust  to  pay  the  income  to  certain  persons  during  life,  and  after 
death  to  other  ])ersons.  There  was  a  deficiency  of  the  estate  to 
pay  all  the  l^acies,  and  the  realization  of  assets  occupied  several 
years.  It  was  held  that  moneys  from  time  to  time  received  by 
the  trustees,  and  applicable  to  the  legacies,  were  divisible  ratably 
between  capital  and  income,  so  as  to  attribute  to  income  four  j)er 
cent,  from  testator's  death  on  the  amount  attributed  to  capital. 
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This  is  substantially  upon  the  same  principle  applied  in  Ooos^ 
V.  Cox,  although  that  case  does  not  seem  to  have  been  cited. 
And  see  Madaren  v.  StaihtoUy  L.  i2.,  4.  Eq.  Oas.  4,^8, 

A  later  case,  and  one  more  precisely  in  point,  is  Moore  v.. 
Johnson,  64  L.  J.  432;  62  L.  T.  610,  There  trustees  had  in- 
vested £8,000  on  mortgage,  but  interest  was  not  r^ularly  paid' 
for  some  years,  and  the  trustees  foreclosed.  On  September  29th^ 
1852,  when  the  property  was  sold,  there  was  £536  of  arrears  of 
interest  due.  The  sale  produced  £7,900  only,  a  sum  less  than 
the  amount  of  the  face  of  the  mortgage.  The  question  was  as  to^ 
the  apportionment  of  this  sum  between  capital  and  income,  and 
the  court  held  that  the  apportionment  would  be  in  the  propor- 
tion that  £8,000  of  principal  bore  to  £536  of  interest 

I  think  these  cases  are  sound,  and  I  will  apply  that  principle 
in  this  case. 

The  whole  fund  held  in  trust  is  some  $18,000.  The  amount 
involved  in  the  loss  is  $1,200.  The  amount  of  interest  due  when* 
the  mortgaged  premises  were  finally  realized  upon  was  $1,252. 
The  amount  realized  was  $1,267.94.  This  must  be  so  divided 
and  apportioned  that  the  amount  set  aside  as  principal  shall  bear 
the  same  proportion  to  the  amount  to  be  paid  to  the  tenant  for 
life  that  $1,200  bears  to  $1,252.  The  result  is,  that  the  principal 
sum  is  to  be  restored  to  the  extent  of  $620.52,  and  the  tenant  for 
life  will  be  paid  $647.42. 


I  ^  Lorenzo  H.  Cone  and  Eebeoca  C.  Cone,  executors  4c.  of 
Jonathan  Cone,  deceased, 


Russell  &  Mason. 

Complainants,  as  execators  and  trustees,  held  certain  shares  of  stock  in  an* 
incorporated  company ;  defendants  held  certain  other  shares  therein,  which, 
added  to  those  held  by  complainants,  constituted  a  majority  of  all  the  shares. 
Complainants  on  the  one  part  and  defendants  on  the  other  entered  into  a  con- 
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tract  by  which  complainants  agreed  to  execute,  and  in  pursuance  thereof  did 
execute,  a  proxy,  irrevocable  for  five  years,  to  defendants  to  vote  at  all  stock- 
holders' meetings  upon  the  complainants'  shares ;  and  defendants,  in  considera- 
tion thereof,  agreed  to  so  vote  said  shares  as  that  one  of  the  complainants 
should  be  continuously  employed  as  manager  of  the  corporation,  at  a  salary  of 
$2,500  a  year. — Hdd,  (1)  the  agreement  is  void— ^«^  because  against  public 
policy ;  and,  secondy  because  a  breach  of  trust  by  complainants.  (2)  That  com- 
plainants are  entitled  to  relief  against  the  defendants  and  an  injunction  against 
the  use  of  the  proxy,  notwithstanding  their  position  in  pari  delicto  with  de- 
fendants. 


Oq  order  to  show  cause  why  iDJunetion  sliould  not  issue. 
Heard  oq  bill,  answer  and  affidavits. 

Mr.  William  E.  Potter  and  Mr.  Thomas  E.French,  for  the 
complainants. 

Messrs.  Grey  &  Ghrey,  for  the  defendants. 

Pitney,  V.  C. 

The  complainants,  Lorenzo  H.  Cone  and  Rebecca  C.  Cone, 
executors  Ac.  of  Jonathan  Cone,  deceased,  by  their  bill,  ask  that 
the  defendants,  William  F.  Russell  and  Charles  H.  Mason,  be 
enjoined  from  voting  at  any  stockholders*  meeting  of  the  Upper 
Delaware  River  Transportation  Company,  by  virtue  of  a  certain 
power  of  attorney  or  proxy,  irrevocable,  executed  by  complain- 
ants to  defendants,  authorizing  and  empowering  them  to  vote 
upon  four  hundred  and  seventy-seven  shares  of  the  stock  of  said 
corporation  belonging  to  the  complainants  as  executors,  and 
praying  that  said  power  of  attorney  or  proxy,  and  a  certain 
agreement  between  the  parties  presently  to  be  set  out,  may  be 
decreed  to  be  null  and  void  and  delivered  up  to  be  cancelled. 

The  agreement  in  question  is  as  follows : 

**This  agreement  made  this  Twenty-ninth  day  of  March,  Anno  Domini 
Eighteen  himdred  and  eighty-nine, 

"Between  Rebecca  Cone  and  Lorenzo  H.  Cone  (Executors  of  the  will  of 
Capfn  Jonathan  Cone,  deceased),  and  said  Rebecca  Cone  and  Lorenzo  H. 
Cone,  of  Philadelphia,  Pennsylvania,  in  their  own  right,  of  the  first  part ; 

"And  William  F.  Russell  and  Charles  H.  Mason,  trading  as  Russell  and 
Hason,  of  the  same  place,  of  the  second  part, 

14 
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"  Witnesseth :  Whereas  said  party  of  the  second  part  have  become  the  own- 
ers of  a  block  of  Seventy-five  (75)  shares  of  the  capital  stock  of  the  Upper 
Delaware  River  Transportation  Company  purchased  by  them,  by  tlie  request 
of  said  party  of  the  first  part,  and  upon  an  understanding  and  agreement  had, 
with  said  party  of  the  first  part,  that  the  said  stock  so  purchased  should  be 
used  with  the  stock  owned  or  controlled  by  said  party  of  the  first  part,  for 
the  purpose  of  securing  and  maintaining  the  control  of  said  Company  and  of 
effectuating  the  agreement  hereinafter  set  forth, 

*^  Now  thb  agreement  witnesseth,  that  said  parties  of  the  first  part  and  second 
part,  in  consideration  of  the  premises,  of  the  sum  of  one  dollar,  by  each  of  said 
parties  paid  to  the  other,  and  of  certain  other  valuable  considerations  inter- 
changed between  said  parties,  do  hereby  for  themselves,  their  and  each  of  their 
heirs,  executors,  administrators  and  assigns  covenant  and  agree,  each  with  the 
other,  severally  and  not  jointly,  as  follows : 

"  1.  That  the  said  party  of  the  first  part  will,  immediately  upon  the  execution 
of  this  agreement,  execute  and  deliver  to  said  party  of  the  second  part  a  power 
of  attorney,  irrevocable,  authorizing  said  party  of  the  second  part,  or  the  sur- 
vivor of  them,  to  vote  at  all  elections  and  upon  all  questions  that  may  arise 
requiring  a  stock  vote,  for  and  in  the  name  and  behalf  of  said  parties  of  the 
first  part,  upon  all  stock  of  said  The  Upper  Delaware  River  Transportation 
Company  held  by  them  or  standing  in  their  name,  or  in  the  name  of  either  of 
them,  individually  or  as  executors  as  aforesaid  or  in  the  name  of  the  estate  of 
Jonatlian  Cone,  or  of  J.  Cone,  and  within  three  years  from  the  date  of  said 
letter  of  attorney  renew  the  same  so  that  the  same  shall  be  kept  alive,  and  said 
representation  shall  continue  uninterruptedly  for  a  period  of  five  years  from 
and  after  the  date  hereof. 

"  2.  That  said  party  of  the  second  pait,  and  the  survivor  of  them,  shall  from 
time  to  time  vote  said  stock  at  their  or  his  discretion  for  the  promotion  of  the 
best  interest  of  said  Company,  and  that  they  and  he  shall  and  will  vote  said 
8t(>ck  and  use  said  power  so  as  to  elect  or  secure  the  election  of  directors  of 
said  The  Upper  Delaware  River  Transportation  Company  who  shall  and  will 
elect  and  appoint  said  Lorenzo  II.  Cone  as  Manager  and  member  of  the  Board 
of  Directors  of  said  Company  from  time  to  time,  and  as  often  as  may  be  neces- 
sary to  secure  to  said  Lorenzo  H.  Cone  the  said  office  of  Manager  for  the  period 
of  five  years  from  the  date  hereof,  at  a  salary  of  Twenty-five  hundred  dollars 
<  $2,500.00)  per  year,  he,  said  Cone,  faithfully  discharging  the  duties  of  said 
office  for  s?.id  periry^ 

"  3.  That  neither  of  said  several  parties  hereto  shall  for  the  period  of  five 
years  from  the  date  hereof  sell,  offer  for  sale,  or  suffer  or  permit  to  be  sold,  the 
said  stock  of  The  Upper  Delaware  River  Transportation  Company  owned  by 
or  standing  in  the  name  of  them  or  either  or  any  of  them,  whether  as  indi- 
viduals or  as  executors  as  aforesaid,  or  in  the  names  of  the  Estate  of  Jonathan 
Cone  or  of  J.  Cone,  without  obtaining  the  previous  written  consent  of  the  other 
parties  to  this  agreement. 

"  4.  And  because  of  the  extreme  difficulty  of  ascertaining  or  determining  by 
judicial  inquiry  the  measure  of  damage  or  the  amount  of  compensation  which 
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•either  party  would  be  entitled  to  have  or  claim  from  the  other,  by  reason  of 
the  breach  of,  or  of  the  failure  to  perform,  any  of  the  covenants  and  agree- 
ments aforesaid,  it  is  hereby  expressly  covenanted  and  agreed  by  and  between 
said  several  parties  hereto,  that  in  case  of  any  breach  of,  or  of  the  failure  to 
perform,  any  of  the  covenants  and  agreements  herein  contained,  the  person  or 
persons  so  committing  such  breach,  or  so  failing  to  perform  shall  pay  to  the 
other  parties  to  this  agreement  the  sum  of  Twelve  thousand  five  hundred 
dollars  ($12,500.00)  as  a  compensation  and  satisfaction  for  such  breach  or  fail- 
ure, which  said  sum  it  is  hereby  agreed  shall  be  and  be  considered  to  be  liqui- 
dated damages  settled  by  this  contract,  and  not  as  a  penalty. 

"  In  Witness  Whereof,  said  several  parties  hereto  have  interchangeably  set 
their  hands  and  seals  the  day  and  year  aforesaid. 
"  Sealed  and  delivered  in  presence  of 

"  Rebecca  C.  CJone,  [l.  s.] 

"  Lorenzo  H.  Cone,  [l  s.] 

Executors  of  the  estates  of  Jonathan  Cone,  Dec*d. 
"  Rebecca  C.  Cone,  [l.  s.] 

"  Lorenzo  H.  Cone,  [l-  s  ] 

"  William  F.  Russell,  [l.  s.] 
"  Charles  H.  Mason,  [l.  s.] 
"Russell  &  Mason.         [l.  s.]" 

"Alteration  from  six  hundred  and  fifty-four  (654)  shares  to  Seventy-five  (75) 
shares  on  eleventh  line  first  page  of  this  agreement  before  signing. 

At  the  date  of  this  instrument  the  complainants  were  the 
owners,  as  executors,  of  four  hundred  and  seventy- seven  shares 
of  the  stock  mentioned,  and  the  complainant  Lorenzo  H.  Cone 
was  the  owner  of  ninety-six  shares,  and  shortly  afterward  became 
the  owner  of  ten  additional  shares  thereof,  which  became  subject 
to  the  contract,  and,  added  to  those  already  owned  by  the  defend- 
ants, constituted  a  majority  of  the  stock  of  the  corporation. 

The  power  of  attorney  and  proxy  was  duly  executed  by  the 
complainants  as  executors,  and  also  one  by  L.  H.  Cone  individu- 
ally, and  at  the  annual  meeting  of  April,  1889,  the  defendants, 
by  their  use,  elected  themselves  and  some  of  their  employes 
directors,  and  thereby  secured  a  majority  of  the  board.  The  new 
board  elected  the  defendant  Russell  president,  with  a  salary  of 
$1,500  a  year,  the  defendant  Mason  treasurer,  with  a  like  salary, 
and  one  Beek,  a  clerk  of  the  defendants,  secretary  of  the  com- 
pany, with  a  salary  of  $500  a  year,  and  appointed  L.  H.  Cone 
manager  thereof,  with  a  salary  of  $2,500  a  year.     At  the  same 


Digitized  by  VjOOQ IC 


212  CASES  IN  CHANCERY.  [48  Eq. 

Cone  V,  Kuasell  &  Mason. 

annual  meeting  a  majority  of  voices  of  the  stockholders  voted  in* 
favor  of  a  motion  to  limit  the  total  expenditure  for  salaries  of 
ofiScers  to  $1,000  per  year,  but  the  vote  by  shares  given  by  the- 
defendants  i*efused  to  sustain  the  motion.  From  that  date  to- 
this  the  afiairs  of  the  corporation  have  been  managed  by  the 
defendants  with  the  actual  ownership  of  eighty  out  of  thirteen* 
hundred  shares  of  its  stock. 

As  might  have  been  expected,  differences  soon  arose  betweeii> 
the  parties,  resulting  in  three  bills  in  this  court  prior  to  the  one- 
underlying  the  present  motion. 

Complainants  base  their  right  to  the  relief  now  sought  upon> 
three  grounds.  Firdf  they  say  they  were  induced  to  enter  into- 
the  agreement  and  execute  the  proxies  by  a  fraud  practiced  upon, 
them  by  the  defendants,  the  particulars  of  which  are  set  out  in« 
the  bill.  Ex  parte  affidavits  on  both  sides,  bearing  on  the  ques- 
tion of  fraud  or  no  fraud,  have  been  read.  I  deem  it  worth, 
while  to  say  on  this  point  only  that  I  think  the  fraud  is  not 
made  out  with  sufficient  certainty  and  clearness,  and  with  suffi- 
cient weight  of  evidence,  to  warrant  interposition  by  interlocutory- 
injunction. 

The  second  ground  taken  by  the  complainants  is,  that  the  con- 
tract in  question  is  against  public  policy,  and  tends  to  work  a^ 
fraud  on  the  other  stockholders,  and  is  void  upon  that  ground. 
And  the  third  ground  is,  that  the  complainants,  executors  and 
trustees,  had  no  right  to  depute  their  trust  to  others,  as  is  done- 
by  this  agreement,  and  that  on  that  account  also  it  should  be- 
decreed  void. 

The  theory  upon  which  the  capital  of  numerous  persons  is 
associated  in  various  proportions  in  the  shape  of  a  trading  cor- 
poration, to  be  managed  by  a  committee  of  the  stockholders,  is 
that  such  committee  shall  truly  represent  and  be  subject  to  the 
will  of  the  majority  in  interest  of  the  stockholders.  The  security 
of  the  small  stockholders  is  found  in  the  natural  disposition  of 
each  stockholder  to  promote  the  best  interests  of  all,  in  order  to 
promote  his  individual  interests.  A  member  of  an  ordinary 
partnership  has  an  additional  security  in  the  personal  character 
of  each  of  his  partners,  and  may  decline  to  be  associated  witlu 
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tiny  whom  he  does  not  know  and  approve.  But  a  stockholder 
in  a  corporation  cannot  control  the  pet^sonnel  of  his  associates, 
tind  must  rely  u|>on  their  self-interest  alone. 

Upon  the  foundation  of  the  natural  disposition  of  persons  to 
promote  their  own  interests  rests  the  rule  established  in  this 
state,  in  the  famous  case  of  Taylor  v.  Griswoldy  ^  J,  S,  Gr,  222^ 
that  a  trading  corporation  could  not,  without  special  l^islative 
authority,  make  a  by-law  authorizing  a  stockholder  to  vote  by 
proxy.  The  principle  establislied  by  that  case  is  "  that  the  obli- 
gation and  duty  of  corporators  to  attend  in  person  and  execute 
the  trust  or  franchise  reposed  in  or  granted  to  them,  is  implied  in 
and  forms  a  part  of  the  fundamental  constitution  of  every  charter 
in  which  the  contrary  is  not  expressed;"  and  the  reason  given 
by  Chief-Justice  Hornblower  (at  p.  227)^  and  again  by  Justice 
Ford  (at|).  250)^  is  that  the  good  of  the  stockholders,  as  well  as 
of  the  public,  requires  that  each  stockholder  should  exercise  his 
individual  judgment  as  to  all  matters  presented. 

In  Fuller  v.  Dame,  18  Pick  472  (at  p.  JtSIi),  Chief-Justice 
Shaw  says :  "  Mr.  Fuller  was  one  of  the  original  proprietors  of 
the  Worcester  railroad.  His  associates  had  a  right  to  believe 
that,  in  all  his  acts  as  such  stockholder,  in  choosing  directors,  in 
framing  by-laws,  and  doing  other  acts,  pursuant  to  the  powers 
of  the  corporation,  he  had  a  common,  and,  in  proportion  to  his 
shares,  an  equal  interest,  and  they  had  a  right  to  rely  on  his 
judgment,  his  recommendations  of  directors  and  other  acts,  with 
all  the  confidence  inspired  by  such  a  belief." 

Our  legislature  has,  since  the  decision  in  Taylor  v.  Griawold, 
authorized  the  use  of  proxies,  limiting  them,  however,  to  three 
years.  But  the  principle  still  remains  that  the  proxy  is  sup- 
j)osed  to  vote  for  the  principal  and  in  his  interest.  If  a  majority 
^f  the  stock  is  owned  by  one  person,  he  has  no  right  to  use  his 
power  as  such  owner  to  advance  his  private  interests  at  the 
expense  of  the  minority.  And,  in  like  manner,  he  has  no  right 
to  depute  to  another,  who  has  little  or  no  interest  in  the  corpora- 
tion, a  power  to  use  his  stock  for  that  purpose.  Such  deputation 
•is  the  more  dangerous  because  the  person  entrusted  with  the 
2)ower  has  no  such  inducement  to  promote  the  interests  of  the 


Digitized  by  VjOOQ IC 


214  CASES  IN  CHANCERY.  [48  Eq. 

Cone  V.  Russell  &  Mason. 

corporation  as  the  stock  owner  has.  Where  the  majority  of 
the  stock  is  owned  by  one  raan  or  set  of  men,  acting  in  concert,, 
the  minority  are,  to  some  extent,  protected  by  the  natural  inter- 
est of  the  majority  to  promote  the  real  interest  of  the  corporation. 
But  where  a  person,  who  has  little  or  no  actual  ownership,  has 
the  unrestricted  voting  power  of  a  majority  of  the  stock,  the 
minority  loses  this  protection,  and  what  may  be  properly  termed 
the  underlying  and  fundamental  understanding  and  contract 
upon  which  the  association  is  founded  is  almndoned  and  broken. 

The  motive  which  may  induce  the  owner  of  a  controlling 
interest  in  the  corporation  to  deprive  himself  of  and  depute  ta 
another  the  power  to  use  it  as  he  may  see  fit,  during  a  fixed 
period,  may  be  of  little  consequence  to  his  associates,  but  is  usually 
found  in  some  consideration  of  personal  gain.  In  the  case  in 
hand  it  is  the  employment  of  complainant  L.  H.  Cone  as  man- 
ager for  a  fixed  term  and  at  a  fixed  salary,  and  irrespective  of 
the  actual  value  of  his  services.  The  avowed  object  and  pur- 
pose of  the  defendants  was  to  secure  to  themselves  like  employ- 
ment and  salaries.  The  mere  statement  of  the  afiair  seems  to 
me  to  condemn  it.  The  motive  was  in  itself  improper  and 
unlawful.  Servants  of  a  corporation  should  be  employed  and 
paid  upon  their  merits,  and  buying  votes  for  an  office  in  a  cor- 
poration is  of  the  same  objectionable  character  as  buying  them 
for  a  public  office.  The  same  may  be  said  of  buying  the  right 
to  control  the  business  policy  and  management  of  the  affairs  of 
a  corporation. 

In  Guernsey  v.  Cook,  117  Mass.  548;  8.  C,  ISO  ^ass.  601^ 
the  contract  was  that  the  defendant,  who  with  another  acting  i» 
concert  with  him  owned  the  majority  of  the  stock  of  a  corpora- 
tion, agreed  with  the  plaintiff  that  the  plaintiff  should  be  em- 
ployed as  treasurer  at  a  salary  of  $3,500  per  year,  and  should 
purchase  one  hundred  shares  of  the  defendant's  stock  at  par,  but 
leave  it  in  the  control  of  the  defendant,  and  in  case  plaintiff 
should  be  discharged  as  treasurer,  defendant  should  repurchase- 
the  shares  at  the  same  price  with  interest.  Plaintiff  was  dis- 
charged, and  brought  his  action  for  the  price  of  the  shares  of 
stock.     The  contract  was  declared  to  be  void,  as  a  fraud  upou 
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the  other  stockholders  and  as  against  public  policy,  and  the 
action,  "  which,"  to  use  the  language  of  the  court,  "  is  not  in 
avoidance  but  in  direct  affirmance  of  the  contract,"  was  defeated. 
The  reasoning  of  tiie  court  in  arriving  at  this  conclusion  seems 
to. me  to  be  sound. 

This  case  was  followed  by  Woodruff  v.  Wentworth,  133  Mass. 
S09y  where  it  was  held  that  a  contract  between  two  stockholders 
in  a  corporation  by  the  terras  of  which  one,  in  considertion  of  a 
sum  of  money  paid  to  him  by  the  other,  agrees  to  vote  for  a  cer- 
tain person  as  manager  of  the  corporation,  and  also  to  vote  to 
increase  the  salary  of  the  oflScers  of  the  corporation,  including 
that  of  the  manager,  is  void  as  against  public  policy,  and  doubt 
is  expressed  as  to  whether  such  assent  would  cure  its  vice. 

In  FoWs  Appeal,  91  Pa.  St,  4^4,  the  Supreme  Court  of  Penn- 
sylvania went  so  far  as  to  refuse  specific  performance  of  a  con- 
tract to  sell  a  comparatively  few  shares  of  stock  in  a  national 
bank,  where  the  avowed  object  was  to  enable  the  purchaser  to 
obtained  the  control  of  the  bank,  and  who  for  that  purpose  had 
already  bought  up,  largely  with  borrowed  money,  almost  a 
majority  of  the  stock.  The  learned  judge,  speaking  for  the 
court,  says  {p.  Ii3T) :  "  The  stock,  as  now  held,  is  scattered 
among  a  variety  of  people  and  held  in  greater  or  lesser  amounts. 
It  is  difficult  to  see  how  the  small  stockholders  who  have  modest 
earnings  invested  in  it,  the  depositors  who  use  it  for  the  safe- 
keeping of  their  money,  or  the  business  public  who  look  to  it 
for  accommodation  in  the  way  of  loans,  are  to  be  benefited  by 
the  concentration  of  a  majority  of  its  stock  in  the  hands  of  one 
man,  or  in  such  a  way  that  one  man  and  his  friends  shall  control 
it.  Especially  is  this  so  when,  as  here,  an  attempt  is  made  to 
control  it  by  the  use  of  borrowed  capital.  The  temptation  to  use 
it  for  personal  ends  in  such  case  is  very  strong." 

For  an  instance  of  the  abuse  of  power  by  an  actual  majority 
in  ownership  of  stock  in  a  corporation,  see  Winihrop  v.  Iron  Co.y 
17  Fed.  Rep.  4S. 

Following  the  reasoning  of  these  cases,  I  conclude  that  the  i 
contract  complained  of  in  this  suit  is  void  as  against  public  \ 
policy.     This  conclusion  does  not  reach  so  far  as  to  necessarily  1 
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forbid  all  pooling  or  combiniDg  of  stock,  where  the  object  is  to 
carry  out  a  particular  policy  with  the  view  to  promote  the  best 
interests  of  all  the  stockholders.  The  propriety  of  the  object 
_yalidates  the  means  and  must  affirmatively  appear. 

The  contract  is  also  void,  because  the  making  of  it  was  a  breach 
of  the  trust  upon  which  the  complainants  hold  this  stock.  It 
was  admitted  at  the  hearing  that  most,  if  not  all,  of  it  belonged 
to  the  complainants'  testator  at  his  death,  and  was  properly 
chargeable  with  the  trusts  of  his  will.  By  consent  the  will  was 
pat  in  evidence,  and  it  was  admitted  that  Lorenzo  H.  Cone  had 
a  living  child.  By  the  terms  of  the  will,  however,  as  I  read  it, 
the  existence  of  this  child  does  not  end  the  trust  created  by  it. 

It  is  too  clear  for  argument  that  the  complainants,  by  this 
agreement  and  proxy,  have  so  far  as  possible  deputed  irrevoca- 
bly the  execution  of  this  trust  to  the  defendants  for  the  term  of 
five  years,  and  that  such  act  is  unlawful.  It  is  far  within  the 
rule  promulgated  in  Elliot  v.  Chamberlain^  11  Stew,  Eq.  604, 
where  an  agreement  to  renounce  an  executorship  for  moneyed 
consideration  was  held  illegal  because  against  public  policy. 

And  see  2  Perry  Trusts  §§  402,  408,  409.  In  the  latter  sec- 
tion the  distinction  is  pointed  out  between  the  appointment  of  an 
agent  or  proxy  to  carry  out  and  execute  the  determination  of  the 
trustee,  arrived  at  in  the  exercise  of  his  own  judgment  and  dis- 
cretion, and  the  delegation  to  another  of  the  control  and  manage- 
ment of  the  trust  property  at  the  judgment  and  discretion  of  that 
other. 

And  see  Lewin  Trusts  290,  291,  296,  297.  And  the  rule 
against  the  delegation  of  the  trust  goes  so  far  as  to  hold  that  the 
attempted  exercise  of  the  duties  of  trustee  by  the  substitute, 
when  such  exercise  involves  discretion,  to  be  absolutely  void. 
Lewin  Ti^sts  296  and  cases. 

But  it  is  urged  in  answer  to  both  these  positions  that  the  com- 
plainants have  no  standing  in  this  court  because  they  stand  in 
pari  delicto  with  defendants. 

There  are  two  answers  to  this  argument.  In  the  first  place 
the  complainants  are  not  asking  for  any  affirmative  relief  by  way 
of  advantage  from  the  contract.     They  are  not  asking  to  enforce 
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it  and  reap  its  fruits.  On  the  contrary,  they  are  asking  to  be 
relieved  from  its  apparent  obligations  and  to  prevent  any  mis- 
■chief  which  may  be  done  under  it.  No  money  or  other  valuable 
•consideration  has  passed  between  the  parties.  Whatever  com- 
iplainant  Lorenzo  H.  Cone  has  received  by  way  of  consideration 
Jias  come  from  the  corporation,  and  for  that,  so  far  as  unearned, 
iie  is  probably  liable  to  respond  to  the  corporation.  Gardner  v. 
Butler,  13  Stew.  Eq,  702.  Nothing  is  demanded  from  the  defend- 
ants. The  complainants  come  here  and  confess  that  they  have 
entered  into  a  contract  which  they  ought  not  to  have  entered  into, 
and  which  was  a  fraud  upon  other  parties,  and  they  ask  the  court 
to  declare  that  it  no  longer  binds  them,  and  that  the  other  parties 
to  it  have  no  rights  under  it.  In  short,  to  aid  them  to  undo,  as 
far  as  possible,  the  wrong  they  have  done.  It  seems  to  me  this 
•court  ought  not  to  turn  its  face  from  and  shut  its  door  against 
such  suitors. 

But  a  second  and  complete  answer  is  that  the  maxim  in  paH 
deli<^,  potior  ed  conditio  defendentis,  does  not  apply  to  a  case  like 
this,  resting  upon  the  ground  of  public  policy.  1  Story  Eq.  Jur. 
§  298y  and  cases  there  cited. 

Morris  v.  McOulloch,  2  Eden  189,  was  a  bill  to  recover  £200 
paid  by  the  complainant  to  defendant  for  procuring  him  a  com- 
mission of  lieutenancy  in  the  marines.  After  he  had  received  it 
and  entered  upon  his  duties  it  was  discovered  by  his  brother 
oflBcers  that  he  had  been  a  liveried  servant,  and  on  that  account 
his  commission  was  revoked.  It  appeared,  that  he  knew  in  ad- 
vance that  his  previous  social  position,  if  discovered,  would  debar 
him.  Held,  notwithstanding,  that  he  was  entitled  to  repayment, 
because  the  contract  was  against  public  j)olicy. 

In  Esterbrook  v.  Scott^  8  Ves.  4^6»,  a  bond  given  by  a  bank- 
rupt debtor  to  a  creditor,  conditioned  to  pay  him  whatever  a  divi- 
dend upon  his  estate  in  bankruptcy  might  fall  short  of  paying 
his  debt,  was  declared  void  as  against  public  policy  and  decreed 
to  be  delivered  up  to  the  complainant. 

Hatch  v.  Hatch,  9  Vea.  292,  was  a  bill  to  set  aside  a  sale  of  an 
advowson  from  a  female  ward  to  her  guardian.  After  the  con- 
veyance was  consummated  the  ward  intermarried  with  the  attor- 
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ney,  who  was  the  brother  of  and  aided  the  grantee  in  the  purchase- 
and  drew  the  deed,  and  was  now  co-complainant  with  the  ward. 
Objection  was  made  by  the  defendant  that  the  husband  of  the 
complainant  stood  in  pari  delicto.  Lord  Eldon  said  he  was 
"sorry  to  give  the  husband  any  relief,  but  he  knew  of  no 
instance  in  cases  of  relief  founded  upon  the  policy  of*  the  law 
where  the  objection  that  a  party  not  deserving  relief  would  get 
it  had  prevailed." 

^,  John  V.  St,  John,  11  Ves,  6S6,  which  received  great  con- 
sideration, was  a  bill  by  a  husband  against  his  wife,  asking  to 
have  delivered  up  a  deed  of  separation  between  them  because 
void  as  against  public  policy.  It  was  objected  by  the  wife  that 
the  husband  stood.m  pari  delicto,  and  Lord  Eldon  said  (p,  635) : 
"  The  authorities  go  to  this,  that  where  the  transaction  is  against 
policy  it  is  no  objtiction  that  the  plaintiff  himself  was  a  party  in- 
that  transaction  which  is  illegal.  In  Shirely  v.  2''erm,  in  the 
court  of  exchequer,  a  iew  years  ago,  the  case  of  a  marriage 
brokage  bond,  the  plaintiff  was  a  party  to  the  transaction,  parti* 
ceps  criminisy  but  the  court  held  that  where  the  relief  is  based 
upon  the  policy  of  the  law  that  is  not  material.  The  public 
interest  requires  that  the  relief  should  be  given  and  it  is  given 
to  the  public  through  that  party .'^ 

And  see  several  cases  where  marriage  brokage  bonds  were 
decreed  to  be  delivered  up,  collected  in  1  Eq,  Cob,  Abr.  89.  See,, 
also,  1  Pom.  Eq.  Jur.  §  403. 

For  these  reasons,  I  am  of  the  opinion  that  the  contract  and 
proxy  set  out  and  mentioned  in  the  bill  are  void,  and  complain- 
ants are  entitled  to  relief  against  them,  and  that  the  injunctiot^ 
prayed  for  must  go. 

I  will  advise  an  order  accordingly. 
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Aaron  A.  De  Grauw  et  al. 


48    2191 
V.  60    a96| 

John  Mechan  et  al. 

1.  Qucare,  Whether  a  voluntary  conveyance,  by  one  who  had  assumed  the 
payment  of  a  mortgage  on  other  property,  the  title  of  which  he  had  previously 
held  and  conveyed,  made  before  proceedings  to  foreclose  the  mortgage,  and  for 
a  decree  for  deficiency  against  him  under  the  law  as  it  stood  in  1877,  will  be- 
presumed  fraudulent  as  against  one  owning  the  mortgage  ? 

2.  Delay  by  complainant  in  the  enforcement  of  remedies,  involving  a  lapse 
of  time  during  which  conditions  had  been  changed,  which  cannot  be  reinstated, 
money  had  been  expended  in  improvement  of  property  attacked,  parties  and 
witnesses  had  died,  and  indemnity  imperiled  or  lost,  is  ground  for  a  court  of 
equity  to  withhold  relief. 

3.  A  complainant  who  has,  under  an  execution,  purchased  property  at  a 
grossly  inadequate  price,  under  circumstances  which  gave  him  an  unfair 
advantage,  and  whose  conduct  has  been  such  as  to  render  it  unjust  to  grant 
him  relief,  cannot  successfully  invoke  the  aid  of  a.  court  of  equity  to  confirm 
his  title. 

4.  Public  judicial  sales  should  be  conducted  so  as  to  produce,  not  only  the 
money  due  on  the  execution,  but  as  much  as  possible  for  the  parties  in  interest, 
and  to  that  end  full,  free  and  fair  competition  should  be  secured. 

5.  A  court  of  equity  does  not  extend  its  aid  to  the  enforcement  of  stale  or 
inequitable  demands,  and  should  not  willingly  give  encouragement  to  the 
unearthing  of  neglected  litigation  for  purposes  of  speculation. 


On  bill,  answer  and  proofs  taken  in  open  court. 
Mr.  William  B,  CHlmorey  for  the  complainants. 
Mr,  Jame8  F.  Minium^  for  the  defendants. 

Green,  V.  C. 

On  the  7th  day  of  March,  1868,  the  assignor  of  the  com- 
plainants, to  secure  the  payment  of  $1,500  and  interest,  took  a 
mortgage  from  John  Meighan  on  certain  real  estate  in  the  Town 
of  Union,  Hudson  county. 


Digitized  by  LjOOQ IC 


•220  CASES  IN  CHANCERY.  [48  Eq. 

De  Grauw  r.  Mechan. 

On  the  14th  day  of  May,  1868,  John  Meighau  and  wife  con- 
veyed the  same  premises  to  John  Mechan,  subject  to  the  said 
mortgage,  the  deed  reciting  that  the  principal  of  the  said  mort- 
gage was  inchided  in  and  formed  part  of  the  consideration  money 
thereof.  On  the  3d  day  of  March,  1873,  John  Mechan  and  wife 
conveyed  the  premises  to  Catharina  Elizabeth  Scholerman,  sub- 
ject to  the  mortgage  first  above  mentioned,  the  payment  of  which 
was  assumed  by  the  grantee  as  part  of  tlie  consideration  money, 
^nd  took  also  a  consideration  mortgage  of  $800. 

The  complainant  filed  a  bill  to  foreclose  the  mortgage  for 
$1,500,  making  John  Meighan,  John  Mechan  and  Catharina 
Elizal)eth  Scholerman  defendants,  in  which  action  final  decree 
was  entered  on  the  20th  day  of  April,  1877,  for  the  amount 
of  the  complainant's  mortgage,  interest  and  costs,  and  certain 
amounts  to  other  encumbrancers,  and  for  any  deficiency  in  com- 
|)lainant's  claim,  after  sale  of  the  mortgaged  premises,  against 
John  Meighan,  John  Mechan  and  Catharina  Elizabeth  Schol- 
erman. 

Execution  on  this  decree  was  issued  June  20th,  a.  d.  1877, 
^nd  the  property  sold  by  the  sheriff  of  Hudson  county,  Septem- 
ber 6th,  1877,  to  Aaron  A.  De  Grauw,  as  general  guardian  of 
Maud  Kissam,  the  complainant,  for  $100. 

On  November  16th,  1889,  twelve  years  and  two  months 
thereafter,  an  order  was  entered  in  the  cause  that  the  deficiency 
due  complainant  on  the  sale  of  the  premises  is  ascertained  to  be 
$1,895.84,  with  interest  from  September  6th,  1877.  On  the 
same  day  execution  was  issued  out  of  this  court  against  John 
Meighan,  John  Mechan  and  Catharina  Elizabeth  Scholerman,  to 
make  the  amount  of  the  said  deficiency  so  ascertained ;  and  on 
the  25th  day  of  November,  a.  d.  1889,  the  sheriff  of  Hudson 
county,  in  default  of  sufiScient  goods  and  chattels  of  the  defend- 
ants, levied  on  all  the  right,  title  and  interest  of  Mechan  in  the 
lands  in  Hoboken  involved  in  the  controversy  in  the  present 
suit. 

The  bill  in  this  cause  is  in  the  nature  of  a  creditors'  bill,  was 
■filed  November  25th,  1889,  and  is  based  upon  the  following 
facts: 
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Joho  Mechan,  being  seized  in  fee  of  two  lots,  one  being  an 
irregularly  shaped  lot  with  frontage  on  Clinton  street  and  alsa 
on  First  street  in  Hoboken,  the  other  being  a  lot  in  West  Ho- 
boken,  on  the  westerly  side  of  the  Paterson  and  New  York 
plank  road,  a  distance  of  about  one  hundred  feet  from  Paterson 
avenue,  by  deeds  dated  on  or  about  January  4th,  1875,  together 
with  Mary,  his  wife,  conveyed  the  same  to  one  Thomas  W. 
Sweeney,  who  by  deed  immediately  thereafter  reconveyed  the 
same  to  Mary  Mechan,  the  wife  of  the  said  John  Mechan. 

These  conveyances  are  alleged  to  have  been  voluntary,  and 
made  for  the  purpose  of  and  with  the  intent  to  hinder,  delays 
and  defraud  the  complainants  in  the  enforcement  of  the  liability 
of  John  Mechan  for  the  mortgage  debt  above  referred  to. 

The  buildings  that  were  on  the  property  in  1875  were  de^ 
stroyed  by  fire  some  four  years  ago,  and  others  were  erected  in* 
the  plao8  thereof,  of  a  better  class  and  more  valuable  than  those 
destroyed. 

Mary  Mechan,  wife  of  John  Mechan,  died  in  1878,  in  the  city^ 
of  Brooklyn,  New  York  State,  having  made  her  last  will  and 
testament,  alleged  to  be  in  proper  form  to  pass  real  estate  iH' 
New  Jersey,  leaving  her  surviving  her  husband,  John  Mechan,. 
and  Eugenie,  wife  of  William  H.  Leach,  Mary  F.  Mechan  and. 
Greraldine  Mechan,  heirs-at-law,  all  of  them  being  of  full  age. 

The  will  of  Mrs.  Mechan  was  not  produced  on  the  trial,  nor 
does  it  appear  that  the  same  has  ever  been  proved  or  recorded  in 
this  state. 

A  sale  of  the  right,  title  and  interest  of  John  Mechan  in  the 
Hoboken  property  was  made  by  the  sheriff  of  Hudson  county 
on  the  27th  day  of  February,  1890,  under  the  fieri  facias  issued 
on  the  order  ascertaining  the  deficiency,  entered  on  the  16th  day 
of  November,  1889,  in  the  original  foreclosure  suit.  Said  sale 
was  after  the  filing  of  this  bill,  but  before  any  of  the  defendants 
were  served  with  process  or  brought  into  court,  and  the  fact  of 
the  sale  was  incorporated  in  the  bill  by  way  of  amendment. 

The  whole  property  was  sold  by  the  sheriff  to  the  complainant 
Aaron  De  Grauw,  as  general  guardian  of  the  other  complainant^ 
for  $1,650. 
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The  bill  alleys  that  the  first  described  property  iq  Hoboken 
was  worth  $5,000  in  1875,  and  it  appears  by  the  testimony  of 
Mr.  William  H.  Harper,  a  real  estate  dealer,  that  the  lots  are 
now  worth  $4,000  and  the  improvements  $1,500.  The  bill 
alleges  that  the  second  tract  in  Hoboken  was  worth  $2,000,  but 
no  evidence  was  given  on  the  trial  as  to  its  value. 

The  answers  admit  that  the  conveyance  of  the  smaller  tract 
from  John  Mechan  to  Thomas  W.  Sweeney,  and  from  him  to 
Mrs.  Mechan,  was  without  consideration,  but  are  silent  as  to  the 
•other.  The  conveyances  of  this  tract  were  put  in  evidence,  from 
which  it  appears  that  the  consideration  of  each  was  one  dollar, 
and  no  evidence  was  produced  of  any  other. 

No  testimony  was  given  which  even  tended  to  show  any  actual 
fraud  in  the  transfer  of  the  property  from  John  Mechan,  through 
Mr.  Sweeney,  to  his  wife,  the  complainants  resting  their  case  on 
the  position  that  these  conveyances  were  voluntary,  and  claiming 
that  they  were  presumed  to  be  fraudulent  as  against  the  com- 
plainant De  Grauw,  on  the  rule  that  the  law  conclusively  pre- 
sumes a  voluntary  conveyance  to  be  fraudulent  as  to  prior  and 
•existing  creditors  of  the  grantor.  Cook  v.  Johnson,  1  Beas.  61 ; 
Haston  v.  Castnery  4  Stew.  Eq,  697 ;  Hagerman  v.  BiLchanan, 
18  Stew.  Eq.  292 ;  Gardner  v.  Kleinke,  1  Dick.  Ch.  Rep.  90. 

At  the  time  these  conveyances  of  the  Hoboken  pro|>erty  were 
made,  in  1875,  De  Grauw  held  the  mortgage  on  the  other  prop- 
-erty  in  the  Town  of  Union,  which  John  Mechan  had  taken  the 
title  to  in  1868,  subject  to  the  mortgage,  the  amount  of  which 
was  taken  as  part  of  the  consideration,  and  which  property  he 
had,  in  1873,  conveyed  to  Mrs.  Scholerman,  subject  to  the  mort- 
gage, and  who  in  turn  had  assumed  the  payment  thereof.  The 
proceedings  to  foreclose  the  mortgage  were  not  commenced  until 
1877,  two  years  after  the  conveyances  which  are  now  attacked, 
so  that  in  1875,  when  Mechan  conveyed  the  Hoboken  property, 
he  stood  in  the  position  of  having,  in  1868,  covenanted  with  the 
grantor  of  another  property  to  pay  a  mortgage  thereon,  which 
proj)erty  he  sold  and  conveyed  in  1873,  his  grantee  assuming  on 
her  part  the  payment  of  the  said  mortgage. 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]      FEBRUARY  TERM,  1891.  223 

De  Grauw  v,  Mechan. 

Mr.  Justice  Depue,  in  the  case  of  Crowell  v.  Hospital,  W  C,  E. 
Or.  650-663y  ssiys,  with  reference  to  stipulations  similar  to  the 
one  in  question :  "  In  equity  a  stipulation  of  this  kind  is  re- 
garded as  a  contract  simply  to  indemnify  the  grantor  against  the 
mortgage  debt.  As  such,  it  is  operative  between  the  parties  to 
the  deed,  but  does  not  make  the  mortgage  debt  a  personal  debt 
of  the  grantee."  On  p,  666 :  "  The  right  of  a  mortgagee  to 
enforce  payment  of  the  mortgage  debt,  either  in  whole  or  in  part, 
against  the  grantee  of  the  mortgagor,  does  not  rest  upon  any 
contract  of  the  grantee  with  him,  or  with  the  mortgagor  for  his 
benefit"  On  p.  666:  "Recovery  of  the  deficiency  after  sale 
of  the  mortgaged  premises,  against  a  subsequent  purchaser,  is 
adjudged  in  the  court  of  equity  to  the  mortgagee  not  in  virtue 
of  any  original  equity  residing  in  him.  He  is  allowed,  by  a 
mere  rule  of  procedure,  to  go  directly  as  a  creditor  against  the 
person  ultimately  liable,  in  order  to  avoid  circuity  of  action,  and 
save  the  mortgagor,  as  the  intermediate  party,  from  being  har- 
rassed  for  the  payment  of  the  debt,  and  then  driven  to  seek 
relief  over  against  the  person  who  has  indemnified  him,  and 
upon  whom  the  liability  will  ultimately  fall.  The  equity  on 
which  his  relief  depends  is  the  right  of  the  mortgagor  against  his 
vendee,  to  which  he  is  permitted  to  succeed  by  substituting  him- 
self in  the  place  of  the  mortgagor.  In  this  respect  the  mortgagee 
<xx3upies  an  entirely  different  pasition  from  that  of  a  surety. 
The  latter,  in  virtue  of  his  position  as  surety,  acquires  in  him- 
self a  legal  right  of  subrogation  to  all  securities  for  the  debt 
which  come  to  the  possession  of  the  creditor." 

The  rights  of  a  mortgagee  as  against  the  assumer  of  the  mort- 
gage, therefore,  in  this  state  do  not  rest  in  any  sense  upon  con- 
tract, but  on  a  rule,  analogous  to  that  of  subrogation,  by  which 
he  is  allowed  to  proceed  in  equity  directly  against  such  grantee. 
It  Is,  however,  a  right  which  may  be  destroyed  by  the  extin- 
guishment of  the  liability  by  the  original  parties  to  the  contract 
•of  indemnity  before  its  attempted  enforcement  (Crowell  v.  Hos- 
pital,  supra);  or  by  a  bonajide  release  between  them  before  bill 
filed  (Youngs  v.  Ttnistees,  ^  Stew.  Eq.  290))  it  is  not,  therefore, 
in  a  l^al  sense,  his  personal  debt  to  the  mortgagee  (Mownt  v. 


Digitized  by  VjQOQ IC 


224  CASES  IN  CHANCERY.  [48  Eq. 

De  Grauw  v.  Mechan. 

Van  Ness,  6  Stew.  JEq.  ^62;  Terhune  v.  White,  7  Stew.  Eq.  98; 
Mellm  V.  Whipple,  1  Gray  317 ;  Pettee  v.  Peppard,  IW  Mass. 
622;  KeUer  v.  Ashford,  133  U.  S.  610;  WMard  v.  Wood,  136- 
U.  S.  309). 

These  considerations  give  much  force  to  the  contention  that 
the  complainants,  in  1875,  two  years  before  foreclosure,  did  not 
occupy  the  position  of  creditors  of  Mechan,  in  the  sense  that  the 
law  will  conclusively  presume  a  voluntary  conveyance  by  him, 
at  that  time,  fraudulent  as  against  them.  The  view,  however,, 
which  I  take  of  this  case,  and  the  grounds  on  which  I  think  it 
is  to  be  disposed  of,  render  it  unnecessary,  if  not  ill-timed,  that 
this  question  should  be  disposed  of  in  this  suit. 

This  court  cannot  look  with  favor  upon  the  case  of  a  com- 
plainant who  has  remained  inactive  for  years,  during  which  time- 
innocent  parties,  whose  interests  are  jeopardized  by  his  dormant 
rights,  have  gone  on  in  &ncied  security,  to  expend  money  in 
improvements,  to  make  provision  for  the  future  support  of  their 
families,  and  to  for^o  the  enforcement  of  indemnity  until  it  has 
been  imperiled,  if  not  lost,  who  at  last  awakens  to  enforce  his 
rights,  when  conditions  cannot  be  reinstated,  when  witnesses  are- 
dead  and  parties  bankrupt,  when  the  truth  has  been  necessarily 
obscured  by  the  lapse  of  time,  and  especially  when  he  so  con- 
ducts his  cause  as  to  make  it  inequitable  to  grant  the  relief  he- 
demands. 

Lord  Camden,  in  Smith  v.  Clay,  3  B.  C.  C.  *639,  *640,  note, 
says :  "A  court  of  equity  which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  refused  its  aid,  to 
stale  demands,  when  the  party  slept  upon  his  right,  and  acqui- 
esced for  a  great  length  of  time.  Nothing  can  call  forth  this 
court  into  activity,  but  conscience,  good  faith  and  reasonable 
diligence ;  when  these  are  wanting,  the  court  is  passive  and  does 
nothing.  Laches  and  neglect  are  always  discountenanced,  and, 
therefore,  from  the  beginning  of  this  jurisdiction,  there  was 
always  a  limitation  to  suits  in  this  court.''  Doughty  v.  Doughty,. 
2  Stock.  349;  Shipman  v.  Cook,  1  C.  E.  Gr.  251;  Cooper  v. 
Carlisle,  2  C.  E.  Gr.  525;  Brown  v.  Mvtual  Ben^  Life  Ins. 
Co.,  5  Stew.  Eq.  809;  Wood  v.  Chetwood,  6  Stew.  Eq.  9,  21  r 
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McCaiiin  v.  Traphagen,  16  Stew.  Eq.  323 ,  338;  Collins  v.  Col- 
Urn,  18  Stew.  Eq.  813,  820;  Van  Houten  v.  Van  Winkle,  1  Dick. 
Ch.  Rep.  380, 382;  Lynch' s  Admr.  v.  Vannemans,  18  All.  Rep. 
468;  SuMivan  v.  Poiiland  R.  R.  Co.,  94  U.  S.  806,  811; 
SUams  V.  Page,  7  How.  ( U.  S.)  819,  829;  Godden  v.  KimmeU, 
99  U.  S.  201;  Aldridge  v.  Muirhead,  101  U.  8.  402;  Ran- 
dolph V.  Quidnick  Co.,  135  U.  8.  457,  462;  Story  Eq.  Jur.  § 
1620.  Nor  is  the  rule  different  where  the  delay  is  in  the  prose- 
cution of  a  cause  commenced.  Shipman  v.  Cook,  supra;  Sebring 
V.  Sebring,  16  Stew.  Eq.  59,  61. 

But  conscience  and  good  faith  are  as  requisite  as  diligence  to 
secure  the  aid  of  a  court  of  equity.  It  has  no  sympathy  with 
underhanded  efforts  to  gain  a  speculative  advantage,  and  will 
not  enforce  a  technical  legal  right  to  the  unconscionable  injury 
of  a  defendant.  In  Mississippi  and  M.  R.  R  Co.  v.  Cromwell, 
91  U.  8.  643,  the  complainant  had  filed  a  bill,  in  the  court 
below,  to  compel  the  transfer  of  certain  shares  of  stock  which  he 
had  purchased  at  an  execution  sale,  made  by  the  United  States 
marshal.  The  company  was  practically  extinct  and  the  sale  was 
for  a  sum  almost  nominal,  but  there  was  a  contingent  fund  of  a 
considerable  amount  which  might  possibly  be  reached.  Mr. 
Justice  Bradley  (at  p.  60)  says :  **  He  (the  complainant)  paid 
no  adequate  consideration  to  entitle  him  to  claim  it  (a  portion  of 
the  fund)  as  a  matter  of  equity.  If  the  law  gives  it  to  him,  he 
should  seek  his  remedy  at  law.  Equity  will  not  lend  its  aid  to 
any  such  games  of  hazard.''  And  again :  "  The  court  is  not 
bound  to  shut  its  eyes  to  the  evident  character  of  the  transaction. 
It  will  never  lend  its  aid  to  carry  out  an  unconscionable  bargain, 
but  will  leave  the  party  to  his  remedy  at  law." 

Randolph  v.  Quidnick  Co.,  135  U.  S.  4^7,  was  a  case  in  which 
the  complainant  having,  at  a  sale  under  execution,  bought  the 
right  of  the  defendant  in  attachment  in  certain  stock  for  a  grossly 
inadequate  sum,  filed  his  bill  to  establish  his  title  to  the  shares 
of  stock  thus  purchased,  the  same  having  been  transferred  ten 
years  before  for  the  benefit  of  creditors,  which  transfer  was 
attacked  as  ill^al.  Mr.  Justice  Brewer  (at  p.  4^3)  nays : 
"  Equity  administering  its  remedies  in  accordance  with  its  own 
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rales,  afiSrms  that  the  best  of  rights  may  be  lost  by  unreasonable 
delay  in  their  assertion,  and,  when  coupled  with  long  delay,  is  a 
scheme  for  great  personal  gain,  at  the  expense  of  equally  deserv- 
ing creditors,  it  refuses  to  lend  its  aid  to  the  accomplishment 
thereof/' 

The  principle  of  these  cases  is  founded  on  the  cardinal  maxim, 
that  **  He  who  seeks  equity  must  do  equity."  Chancellor  Wil- 
liamson, in  Doughty  v.  Doughty,  2  Stock  347,  S4B,  says :  "  One 
acknowledged  principle,  on  which  courts  of  equity  give  relief,  is 
to  prevent  an  advantage  gained  at  law  from  being  used  against 
conscience."  It  would  be  a  mockery,  in  the  face  of  such  a  prin- 
ciple, for  the  court  to  lend  its  aid  to  a  technical  l^al  right 
surreptitiously  obtained,  the  enforcement  of  which  would  be 
inequitable  and  unjust. 

In  the  light  of  these  principles  of  equity,  how  do  the  com- 
plainants stand  in  this  cause? 

In  the  first  place,  the  large  deficiency  they  seek  to  collect  is 
the  result  of  the  purchase  by  De  Grauw,  for  $100,  of  the  prop- 
erty they  formerly  took  as  security  for  $1,500.  That  deficiency 
was  created  in  1877  and  could  then  have  been  enforced. 

There  is  not  an  incident  or  a  right  which  they  invoke  in  No- 
vember, 1889,  as  a  basis  for  relief,  which  was  not  available  in 
1877.  The  transfers  now  attacked  had  been  made  two  years 
before,  and  notice  of  the  conveyances  had  been  given  by  their 
record.  Nothing  was  done  in  secret — the  entire  transaction  was 
published  to  every  one — by  proper  diligence  the  complainants 
could  then  have  possessed  themselves  of  any  facts  which  they 
now  urge  to  invalidate  these  conveyances. 

The  cases  cited  by  counsel  that  fraud  is  never  cured  by  delay 
apply  to  actual  fraud  which  has  been  concealed  ;  they  have  no 
reference  to  a  case  founded  on  that  which  the  law  presumed 
fraudulent  as  against  creditors,  nor  where  the  facts  are  known  or 
ought  to  be  known  by  the  parties.  With  full  notice  of  every 
fact  now  invoked,  these  complainants  slept  upon  their  rights 
without  reasonable  excuse  for  over  twelve  years.  Then,  without 
any  apparent  reason,  they  awaken  to  a  vigorous  and  relentless 
prosecution  of  their  claims.     Nothing  appears  on  the  surface  to 
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•explain  the  activity  which  succeeds  this  long  period  of  repose, 
but  some  secret  prompting  recalls  them  from  the  forgetful ness 
and  neglect  which  for  twelve  years  have  characterized  their  con- 
nection with  the  case.  In  that  time  the  buildings  upon  the  prop- 
■erty  were  destroyed  and  replaced  by  more  valuable  ones,  and 
other  important  occurrences  have 'happened.  These  proceedings 
are  revived  without  notice ;  the  deficiency  is  established  by  the 
record ;  whether  any  sum  has  been  paid  since  the  first  sale  does 
not  appear ;  but  there  is  no  proof  that  the  whole  is  unpaid ;  Mrs. 
Mechan,  the  person  most  interested  in  the  transfer  now  attacked, 
has  died.  What  has  become  of  the  other  parties  to  the  transac- 
tion is  not  proved — what  evidence  has  been  buried  in  the  past 
does  not  and  cannot  be  known. 

Indemnity  has  been,  at  least,  endangered.  Catharina  E. 
Scholerman,  who,  by  the  assumption  of  the  mortgage  in  John 
Mechan's  conveyance  to  her,  as  between  themselves,  became  the 
principal  debtor  (Klapworth  v.  Dressier,  2  Beas,  62 ;  Hoy  v. 
Bramhdl,  ^  C.  E.  Gr.  563;  Crowell  v.  Hospital,  12  C.  E.  Gr. 
650),  and  against  whom  he  had  a  right  of  action  at  law  on  his 
payment  of  the  deficiency  {Finley  v.  Simpson,  2  Zab.  311 ;  Bowles 
V.  Beach,  2  Zab.  680;  Thayer  v.  Torrey,  8  Vr.  5^^),  appears  by 
the  sheriff's  return  to  the  execution  to  be  without  property  in  the 
county  where  she  resided,  when  such  residence  is  shown  by  the 
records  herein. 

The  deed  to  her  whereby  she  assumed  the  payment  of  the 
■mortgage  was. dated  March  3d,  1873.  The  mortgage  was  then 
-due,  and  Mechan  had  an  immediate  right  of  action  in  equity 
against  her  to  compel  payment  of  the  debt.  Irick  v.  Black,  2 
C.  E,  Gr.  189, 195  ;  Delaware,  Lackawanna  and  Westetm  R.  R, 
<h.  V.  Oxford  Iron  Co.,  11  Stew.  Eg.  151, 153;  Cubberly  v.  Yager, 
15  Steio.  Eq.  289;  Woodhridge  v.  Norris,  L.  R,  {6  Eq.  Cos.)  UO. 
The  inactivity  of  complainants  justified  Mechan  in  not  resorting 
to  his  remedy.  The  mortgaged  premises  stood  as  security  not 
only  for  the  amount  of  complainants'  mortgage,  but  for  a  second 
and  third  mortgage  of  $800  and  $263  respectively.  Foreclosure 
was  not  commenced  for  four  years  after  the  Scholerman  deed ; 
and,  after  the  sale,  complainants  had  the  proi)erty,  and  were  ap- 
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parently  satisfied.  They  did  not  enforce  their  claims  until  more- 
than  sixteen  years  after  the  deed  to  Mrs.  Scholerman  was  given. 
After  that  time  he  could  not  have  that  remedy,  for  equity 
would  apply  the  statutory  limitation  to  an  action  brought  after 
its  expiration  against  her  upon  her  assumption  of  the  mortgage 
in  the  deed.  Hovenden  v.  Lord  Annesley,  ^  Seh,  &  L,  607 ^  630^ 
63^ ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  117  ;  Knox  v.  Oye^ 
L,  R.  {5  Eng,  &  Ir.  App.  (Jas,)  666,  674  /  Oonover  v.  Qmovery 
Sax,  403.  The  fact  that  the  defendant  has  during  complain- 
ant's inaction  lost  a  remedy  over  against  others  for  indemnity  is 
a  ground  for  a  court  of  equity  to  withhold  relief.  Collins  v. , 
CoUins,  18  Stew.  Eq.  813,  820. 

But  to  grant  relief  under  this  bill  to  the  complainants  now^ 
would  be  inequitable. 

The  complainant  issued  a  fieri  facias  in  the  suit  November 
16th,  1889.  This  bill  was  filed  November  25th,  1889.  It  is  !» 
aid  of  such  execution.     The  prayer  is  : 

"And  that  the  said  defendant,  or  some,  or  one  of  them,  may  be  decreed  to* 
pay  unto  your  orators  the  full  amount  of  the  deficiency  decree  hereinbefore- 
set  forth,  with  interest  and  costs  and  execution  fees  accrued  thereon,  and  that 
it  may  be  adjudged  and  decreed,  that  the  Raid  conyeyanoes  are  fraudulent  and 
void  as  against  the  said  execution  of  your  orators,  and  that  the  said  lands  in- 
cluded in  said  conveyances  may  be  sold  under  said  execution  free,  clear  and 
discharged  of  the  said  conveyances,  and  the  proceeds  of  the  sale  thereof  may 
be  applied  to  the  payment  of  your  orator^s  said  deficiency  decree,  interest  and. 
costs,  and  such  further  and  other  relief  &c" 

It  appears  that  on  the  26th  day  of  November,  1889,  the  under- 
sheriff  of  Hudson  county  made  an  affidavit  as  to  the  non-residence 
of  the  defendants.  Instead  of  pushing  this  cause,  and  bringing 
defendants  into  court,  so  that  they  might  have  notice,  and  if  the 
court,  on  the  presentation  of  the  case,  should  come  to  the  conclu- 
sion that  these  conveyances  were  voluntary,  and  that  the  com- 
plainant De  Grauw  was  an  existing  creditor  at  the  time  they 
were  made,  have  protected  their  interests  when  the  property  came 
to  be  sold,  the  complainants  kept  the  proof  of  the  non-residence 
of  the  defendants  until  March  12th,  1890,  when  they  filed  it, 
having  in  the  meanwhile,  on  the  27th  of  February,  1890,  pro- 
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•ceeded  to  a  sale  under  the  fieri  facias  in  the  hands  of  the  sheriff 
-and  bought  in  the  property,  which  appears  to  l)e  worth  $7,500, 
for  fhe  sura  of  $1,650,  and  having  thus  secured  the  right,  title 
tind  interest  of  the  defendant  John  Mechan  in  these  premises, 
then  proceeded  with  this  suit,  and  now  ask  the  court  for  its  de- 
cree, the  only  effect  of  which  can  be  to  confirm  the  title  which 
they  have  thus  obtained. 

Not  only  have  the  complainants  purchased  at  a  grossly  inade- 
quate price,  but  the  sale  of  the  right,  title  and  interest  of  John 
Mechan  in  property,  the  title  to  which  was  in  the  name  of  Mary 
Mechan,  gave  complainants  an  undue  advantage,  if  the  convey- 
ances now  attacked  are  liable  to  be  set  aside  as  against  them.  No 
regular  examination  of  the  chain  of  title  would  give  any  intima- 
tion of  the  infirmity  now  set  up.  Tiie  defect  was  not  of  any  link 
therein.  It  exists,  if  at  all,  from  Median's  assumption,  years 
before,  of  a  mortgage  upon  entirely  different  property.  The  com- 
plainants were  enabled  to  bid  with  the  secret  assurance,  if  the 
transfer  to  the  wife  could  be  set  aside  as  to  them,  that  they  were 
to  have  an  unencumbered  title,  while  othei-s  would  bid  for  the 
right  of  one  who  apparently  had  no  interest.  Such  a  procedure 
undermines  the  very  foundation  of  judicial  sales,  that  there  shall 
be  full,  fair  and  free  competition.  Their  object  is  not  only  to 
secure  to  the  plaintiff  the  amount  due  on  the  judgment,  but  that 
'the  proi)erty  shall  bring  all  that  such  competition  will  produce 
for  the  benefit  of  others  in  interest.  To  secure  this,  all  should 
Irnve  an  opportunity,  at  least,  to  have  equal  knowledge  of  the 
«tate  of  the  title.  They  are  charged,  of  course,  with  such  in- 
formation as  a  search  of  its  regular  chain  could  disclose,  but  not 
of  a  jMjint  of  attack,  which  could  only  be  discovered  by  one  en- 
gaged in  the  que^rtionable  practice  of  wide-range  examination  for 
purposes  of  speculation. 

In  the  case  of  Smith  v.  Vveeland,  1  C.  E,  Gr.  198,  the  com- 
tplainant  was  an  execution  creditor  of  one  Scott,  and  filed  a  bill 
to  set  aside  a  fraudulent  conveyance  by  which  the  legal  title  to 
the  real  estate  of  the  debtor  was  transferred  to  the  defendant  in 
the  suit  in  chancery. 
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The  complainant,  acting  on  the  assumption  that  the  convey- 
ances which  he  sought  to  avoid  were  null  and  void,  had  proceeded 
to  a  sale  under  an  execution  at  law,  although  the  title  had  beei> 
conveyed  by  the  defendant  in  the  execution,  and  became  the  pur- 
chaser for  a  very  inadequate  price.  The  chancellor,  in  stating: 
this  as  the  position  (at J?.  ^04),  says:  "He  now  asks  this  court, 
by  its  decree,  to  declare  the  previous  conveyances  fraudulent,  and 
thus  confirm  his  title.  The  balance  due  on  his  judgments  at  the 
time  of  the  sale  amounted  to  about  three  hundred  dollars.  The 
value  of  the  property,  according  to  the  testimony  of  his  witnesses, 
was  three  thousand  dollars,  exceeding  by  about  thirteen  hundred 
dollars  the  amount  of  the  encumbrances  upon  it.  All  that  the 
complainant  can  ask  in  equity  is  that  his  debt  shall  be  paid.  If 
his  l^al  rights  are  more  extensive,  they  roust  be  enforced  at  law 
without  the  aid  of  this  court.  Though  he  bos  acquired  a  legal 
advantage  over  the  prior  judgment  of  the  defendant,  there  is  na 
reason  why  he  should  be  permitted  to  speculate  upon  that  advan- 
tage at  the  expense  of  the  defendant."  There  were  equities  m 
that  case  which  the  chancellor  adjusted  by  the  decree. 

All  these  complainants  had  a  right  to  ask  this  court  to  do  was 
to  secure  the  payment  of  the  deficiency  due.  If  they  had  pro- 
ceeded r^ularly  and  waited  the  determination  of  this  case,  the 
rights  of  all  could  have  been  protected.  But  they  have  gone  on 
with  the  execution,  and  bought  the  interest  of  one  of  the  defend- 
ants in  property  worth  J7,500  for  $1,650.  If  the  insistment, 
that  the  conveyances  attacked  are  fraudulent  and  void  as  against 
them,  is  correct,  they  have  secured  the  legal  title,  and  can  enforce 
it  at  law.  Mxdford  v.  Pda^son,  6  Vt\  127,  13S ;  Mulford  v. 
TuniSy  6  Vr.  266;  Phelpa  v.  Morrison,  10  C.  E.  Gr.  53S,  5iO. 
For  this  court,  by  its  decree,  to  confirm  the  title  which  they  have 
thus  acquired,  after  so  long  a  delay,  and  for  such  an  inadequate 
consideration  and  under  such  circumstances,  would  be  unjust  and 
inequitable.  They  must  be  left  to  their  remedy  at  law.  This 
court  does  not  extend  its  aid  to  the  enforcement  of  stale  or  in- 
equitable demands,  and  should  not  willingly  give  emx>uragement 
to  members  of  the  profession  who  dig  and  delve  in  the  records 
of  the  past  in  search  of  sources  of  possible  practice  and  profit  m 
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the  remains  of  buried  and  forgotten  litigation.  It  is  but  just  to 
the  counsel  for  the  complainants  to  say  that  the  evidence  in  the 
cause  does  not  directly  implicate  him  in  the  practice  which  is 
herein  criticised  and  condemned,  and  that  he  disclaims  any  re- 
sponsibility for  and  connection  therewith. 
The  bill  must  be  dismissed,  with  costs. 


Anna  E.  Elliott  i  js  231 

(157    5«i, 
V, 

Charles  H.  Elliott. 

1.  Defendant  sold  his  home  and  household  goods,  and  plaintiff  (his  wife) 
went  to  her  sister's  hy  his  directions,  and  with  his  promise  to  come  there.  He 
went  to  see  his  sister-in-law,  but  did  not  ask  to  see  plaintiff  He  went  to  live 
with  a  man  whose  wife  was  on  unfriendly  terms  with  plaintiff,  and  did  not  call 
to  see  plaintiff,  though  he  daily  passed  where  she  lived.  On  a  former  occa- 
sion he  had  left  her,  and  written  that  he  was  not  coming  back,  and  had  begun^ 
but  failed  to  prosecute,  two  suits  for  divorce.  After  suit  by  plaintiff  for 
maintenance,  he  went  to  another  city  and  opened  a  boarding-house  in  partner- 
ship with  a  woman  with  whom  plaintiff  was  on  unfriendly  terms.  Hdd^  that 
there  was  such  an  abandonment  by  defendant,  without  justifiable  cause,  as  to 
entitle  plaintiff  to  sue  for  maintenance  and  support  under  the  Divorce  act 

2.  A  request  by  defendant,  after  such  suit  is  commenced,  that  plaintiff  will 
come  and  live  with  him  at  the  boarding-house,  and  other  requests,  apparently 
insincere,  are  not  such  offers  to  perform  his  marital  duties  as  will  release  him 
from  liability. 


On  bill,  answer,  replication  and  proofs  in  open  court. 
Mr.  John  W.  Wescott,  for  the  complainant. 
Mr.  John  W.  Wartman,  for  the  defendant. 

Green,  V.  C. 

This  action  is  brought  under  the  twentieth  section  of  the 
Divorce  act,  for  alimony  and  maintenance,  on  the  ground  that 


Digitized  by  LjOOQ IC 


232  CASES  IN  CHANCERY.  [48  E^ 

Elliott  V,  Elliott 

the  defendant  has,  without  any  justifiable  cause,  separated  him- 
self from  his  wife,  and  neglected  to  maintain  and  provide  for  her 

The  parties  were  married  in  April,  1880,  and  lived  at  Tioga, 
near  Philadelphia,  in  the  state  of  Pennsylvania,  for  three  years 
prior  to  May,  1890,  the  defendant  having  been  engaged  there  in 
business,  and  havingpurchased  and  become  the  owner  of  real  and 
pereonal  property  in  that  place. 

Some  time  in  the  month  of  April,  1890,  he  made  a  contract  to 
sell  his  real  estate  at  Tioga,  and  spoke  of  his  intention  of  going 
himself  to  California.  The  agreement  for  sale  was  consummated 
by  a  deed  therefor,  dated  April  28th,  1890,  for  the  consideration 
of  $7,500. 

He  procured  the  signature  of  his  wife  to  this  conveyance  by 
agreeing  to  give  her,  and  giving  her,  $500  of  the  consideration 
money. 

On  the  19th  and  20th  of  May  following  he  sold  out  all  of  his 
personal  property,  including  household  goods.  After  the  sale  on 
the  20th,  which  was  on  Tuesday,  his  wife  asked  him  where  he 
was  going  to  stay,  to  which  he  replied  he  did  not  know  whether 
he  would  stay  in  the  empty  house  or  not,  but  that  the  best  thing 
she  could  do  was  to  go  home  with  her  sister,  who  was  present, 
and  who  lived  in  Camden ;  that  he  did  not  know  whether  he 
would  be  over  the  next  day  or  not,  but  that  he  would  be  over  on 
Thursday. 

In  obedience  to  this  direction  his  wife  went  direct,  with  her 
sister,  to  the  sister^s  residence  in  Camden,  to  which  place  the  hus- 
band came  on  Thursday,  as  he  had  promised,  but  the  object  of 
his  visit  appears  to  have  been  to  get  some  money  which  the 
sister  owed  him  for  goods  which  she  had  purchased  at  the  vendue, 
and  after  getting  which  he  went  out,  not  having  asked  for  his 
wife.  When  he  was  on  the  outside  the  wife  opened  the  window 
and  asked  him,  **Are  you  not  coming  back  to-night?"  to  which 
he  replied  he  did  not  know  whether  he  would  be  back  to-night 
or  not,  but  he  did  not  come  back  that  night,  or  at  any  time  until 
after  the  commencement  of  the  suit.  He,  however,  took  up  his 
residence  in  Camden  with  the  family  of  a  Mr.  Eberlie,  a  family 
with  which  his  own  had  formerly  been  on  terms  of  intimacy,  but 
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it  appears  that  for  over  a  year  previous  to  this  time  his  wife  and 
Mrs.  Eberlie  had  not  been  on  speaking  ternis.  He  did  not  call 
Jit  the  sister's,  or  on  his  wife,  although  he  daily  went  past  the 
house  in  which  he  knew  she  was  staying. 

She  commenced  this  action  by  filing  the  bill  on  the  6th  of  June, 
A.  D.  1890. 

The  short  space  of  time  intervening  between  their  breaking  up 
housekeeping  in  Tioga  and  the  commencement  of  this  suit,  stand- 
ing by  itself,  would  scarcely  warrant  this  court  in  assuming  that 
there  was  such  separation,  by  the  husband,  as  to  justify  the  making 
•of  a  decree  for  maintenance.  But  in  this  case  facts  and  circum- 
stances, both  prior  and  subsequent  to  this  period  of  time,  have 
been  introduced  for  the  purpose  of  characterizing  the  conduct  of 
the  husband,  and  of  showing  that  it  was  not  a  mere  temporary 
lapse  of  duty. 

Nine  months  after  the  marriage,  in  April,  1880,  the  defendant 
left  his  wife  and  went  to  the  State  of  New  York,  under  a  promise 
to  return  in  a  short  time.  Within  a  month  he  wrote  to  her  that 
he  would  not  come  back,  which  was  the  only  direct  communica- 
tion she  had  from  him.  She,  however,  did  receive  notice  of  an 
action  commenced  by  him,  in  the  State  of  New  York,  for  the 
purpose  of  procuring  a  divorce,  which  suit  she  immediately  took 
ste[)S  to  defend,  and  which  never,  so  far  as  appears,  proceeded 
any  further. 

After  an  absence  of  over  a  year  he  returned  to  Camden,  in  Feb- 
ruary, 1882,  taking  up  his  residence  in  that  city.  After  his  return 
he  commenced  another  action  against  his  wife  in  this  court  for 
divorce  a  mensa  et  thoro,  on  the  ground  of  cruelty,  in  which  suit 
the  wife  filed  her  answer,  denying  the  charges.  He  saw  his  wife 
frequently,  going  to  the  church  which  she  attended,  but  making 
no  advances,  and  not  even  speaking  to  her  until  the  month  of 
December,  1882,  when  he  sought  her  out  and  a  reconciliation 
took  place. 

The  testimony  with  reference  to  the  conduct  of  the  defendant 
towards  his  wife  while  they  were  living  together,  although  fur- 
iiishing  no  sufiScieut  cause  to  justify  her  to  leave  him,  indicates 


Digitized  by  VjOOQ IC 


234  CASES  IN  CHANCERY.  [48  Eq. 

Elliott  V,  Elliott 

that  the  i-estraiuts  imposed  upon  him  by  his  matrimonial  duty 
were  anything  but  congenial  to  his  taste  and  feelings. 

On  his  wife  refusing  to  sign  the  deed  for  the  conveyance  of  the 
real  estate  sold  at  Tioga,  unless  she  was  paid  a  certain  amount, 
which,  according  to  the  testimony  of  Mr.  Stewart,  he  agreed  ta 
give  her,  he  insisted,  on  his  payment  of  "the  $500,  that  she  should 
sign  a  receipt  for  the  same  as  "  in  advance  for  support."  This 
was  some  two  weeks  before  the  sale  of  the  personal  property  and 
the  breaking  up  of  his  home,  and  is,  under  the  circumstances, 
indicative  of  the  intent  upon  his  part  to  separate  himself  from 
his  'v^ife,  and  of  a  purpose  to  fortify  himself  with  this  receipt 
for  this  money  as  evidence  that  it  had  been  paid  by  him  to  her 
for  her  support  during  the  period  of  such  separation,  to  which, 
it  might  be  assumed,  she  thereby  consented. 

He  must  have  known  for  some  time  that  his  home  would  be 
broken  up  by  his  sale  at  Tioga,  yet  he  made  no  arrangement 
whatever  to  provide  another  for  himself  and  his  wife.  He  sent 
her  to  her  sister's  in  Camden,  where  he  was  also  invited  to  come 
and  offered  a  temporary  home.  His  wife  having,  in  obedience 
to  his  direction,  gone  to  her  sister's,  instead  of  accepting  the  in- 
vitation and  joining  her  there,  he  went  to  the  residence  of  another 
lady,  with  whom  he  must  have  known  his  wife  was  not  on  speak- 
ing terms.  He  lived  at  this  house  without  visiting  his  wife,  or 
in  any  way  communicating  with  her,  although  he  passed  her 
house  day  by  day,  until  about  Thanksgiving  Day  last,  when  he, 
with  Mrs.  Eberlie,  jointly,  bought  out  the  furniture  and  good 
will  of  a  boarding-house  in  Pine  street,  Philadelphia,  for  which 
he  paid  $850  and  she  $400 ;  and  since  that  time  these  parties 
have  conducted  the  boarding-house  as  partners,  living  there,  and 
he  in  no  wise,  except  as  is  hereinafter  noted,  having  any  commu- 
nication with  his  wife. 

It  is  contended  that  the  rule  is,  that  if  a  wife  herself  leaves  the 
husband,  the  burden  of  proof  is  thrown  upon  her  to  show  that 
she  was  justified  in  so  doing.  This  rule,  however,  does  not 
apply  in  this  case,  for  although  it  is  true  the  wife  left:  the  former 
home  in  Tioga,  still  it  was  not  until  after  the  sale  of  the  ftirniture 
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and  personal  property,  and  the  breaking  up  of  that  liome,  and  at 
his  express  direction  to  go  to  Camden  to  her  sister^s. 

The  evidence  then  shows  the  case  of  a  defendant  who,  on  a 
previous  occasion,  had  separated  himself  from  his  wife  under  a 
pretext  of  business;  who  had  then  sought  another  jurisdiction 
and  appealed  to  its  courts  for  a  divorce;  who,  unsuccessful  there,, 
had  returned  to  his  father's  home,  in  the  city  in  which  the  wife- 
lived,  residing  there  for  nearly  a  year,  constantly  brought  within 
her  presence,  never  recognizing  her  or  in  any  vyay  communicating 
with  her,  attempting  again,  through  this  court,  to  obtain  a 
divorce ;  who,  after  reconciliation,  conducted  himself  in  a  way 
which,  he  must  have  known,  was  a  source  of  annoyance  if  not 
unhappiness  to  his  wife ;  who  breaks  up  their  home  and  disposes 
of  .'lis  property,  without  making  any  provision  for  their  future 
comfort,  sends  his  wife  to  her  sister's,  refuses  an  invitation  ta 
make  his  home  at  the  same  place,  goes  to  live  with  a  person  with 
whom  he  knows  his  wife  is  unfriendly,  day  by  day  passes  the 
wife's  place  of  residence  without  a  call  or  any  communication, 
and  then  joins  this  lady  in  a  business  partnership,  as  boarding- 
house  keepers,  in  the  city  of  Philadelphia,  and  takes  up  his  resi- 
dence there  without  consultation  with  his  own  wife. 

There  is  nothing  in  the  evidence  to  warrant  a  suspicion  of  any 
criminal  impropriety  in  this  association,  but  it  has  in  it,  inher- 
ently, an  element  of  permanence,  and,  from  the  relations  which 
existed  between  his  wife  and  his  partner,  he  must  have  knowo 
that  it  must  be  carried  on  without  her  co-operation  and  counte- 
nance. I  cannot  but  regard  this  as  being  a  separation  by  the 
husband  from  the  wife,  without  justifiable  cause,  within  the 
meaning  of  the  statute. 

The  statute,  however,  requires  not  only  separation  or  abandon- 
ment, but  also  a  refusal  or  neglect  to  maintain  and  provide  for 
the  wife.  There  has  been  no  refusal,  because  there  has  been  na 
demand  until  the  commencement  of  this  action.  The  statute,^ 
however,  is  in  the  disjunctive,  it  is  "  refusal  or  neglect,"  and  it  is 
undeniable  that  there  has  been  a  neglect  on  his  part  to  provide 
for  his  wife,  unless  his  payment  to  her  of  $600  can  be  considered 
a3  relieving  him  from  that  charge. 
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The  testimony  of  Mr.  Stewart,  the  purchaser  of  the  property 
4in(l  a  lawyer  practicing  in  Philadelphia,  is  clear  and  explicit  upon 
this  question.     He  says  : 

"  The  deed  was  executed  on  the  twenty-eighth  of  April,  and  on  the  third  of 
May  they  came  to  my  office  for  a  settlement ;  I  drew  the  checks,  and  Mr.  Elli- 
ott asked  me  to  draw  a  receipt  '  for  support'  for  this  five  hundred  dollars,  and 
I  told  him  that  he  had  made  a  mistake ;  that  I  did  not  do  that  kind  of  busi- 
ness ;  and  I  told  him  that  it  was  perfectly  understood  that  she  was  to  have  five 
hundred  dollars  for  signing  that  deed,  without  any  stipulation  whatever,  and 
he  then  said  he  would  draw  the  receipt  himself,  and  he  drew  the  receipt  in 
his  own  handwriting,  and  Mrs.  Elliott  requested  me  to  give  her  a  copy  of  it ; 
when  I  saw  what  it  was  I  said  to  Mrs.  Elliott,  *  You  can  sign  this  or  leave  it 
alone,  jast  as  you  please;  your  bargain  with  your  husband,  and  I  understood 
it  perfectly,  was  fair  and  square,  and  that  was,  that  you  were  to  have  five  hun- 
dred dollars  for  signing  that  deed ;  as  for  this  receipt  for  support  and  such 
mattei*8  as  that,  that  is  another  consideration  altogether,  and,  according  to  the 
laws  of  the  State  of  Pennsylvania,  you  are  not  bound  to  sign  it;*  but  he  re- 
fused to  give  her  the  money  unless  she  did  sign  it ;  I  drew  the  check  to  her 
order  for  five  hundred  dollars,  and  I  have  it  here  to-day ;  and  it  was  perfectly 
well  understood  that  it  was  dravm  as  part  of  the  consideration  for  that  prop- 
erty." 

The  receipts  reads : 

"  Received  May  3,  1890.    Five  hundred  dollars  in  advance  for  support. 

(Signed)  "Annie  E.  Elliott." 

The  evidence  in  the  case  goes  to  show,  that  when  he  desired  to 
sell  this  property  she  at  first  refused  to  join  in  the  deed  unless  he 
paid  her  $1^500,  but  that  afterwards  she  agreed  to  sign  the  deed 
and  assist  him  in  that  way  to  make  the  sale  if  he  would  pay  her 
$500,  and  that  there  was  a  fair  and  express  agreement  between 
them  that  this  payment  was  to  be  made  to  her  in  consideration 
of  her  execution  of  the  deed  as  conveying  her  right  of  dower. 

The  receipt,  by  known  rules,  is  subject  to  explanation,  and  is 
of  no  binding  force  against  the  contention  of  the  wife.  The 
transaction  ap[>earing  by  the  evidence  to  have  been  such  as  it  was, 
It  cannot  successfully  l)e  maintained  to  have  been  a  contribution 
made  by  him  to  her  maintenance  and  support. 

But  it  is  claimed  that  the  complainant  is  not  entitled  to  the 
relief  sought  because  the  defendant  has  manifested  a  desire  to  dis- 
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charge  his  marital  duties,  and  that  his  separation  from  his  wife 
has  been  in  consequence  of  her  refusal  to  comply  with  his  reason- 
able propositions.  In  support  of  this  insistment  it  is  claimed 
that  the  defendant  on  two  or  three  occasions  has  made  proper 
advances  to  his  wife  to  put  an  end  to  the  separation,  and  that  she 
has  unjustifiably  refnsed  to  accede  to  his  request. 

The  first  occasion  was  after  the  commencement  of  this  suit, 
and  on  or  about  the  16th  of  June.  According  tathe  testimony 
of  defendant's  sister  with  whom  she  was  living,  defendant  came 
to  her  house  with  a  furniture  wagon  and  another  man  ;  that  the 
complainant  was  not  at  home,  and  defendant  stated  that  he  had 
come  to  get  certain  goods  which  he  claimed  belonged  to  his  wife. 
The  sister  was  very  justly  incensed,  not  only  at  his  own  personal 
conduct,  but  because  he  brought  a  strange  man  to  the  house,  and 
up  into  the  bed-rooms,  without  so  much  as  asking  her  permission,, 
and  did  what  she  could  to  make  him  quit  the  premises.  I  do 
not,  however,  understand  that  on  this  occasion  he  saw  his  wife. 

Some  time  after  that  he  again  visited  the  sister's  house,  and* 
inquired  for  his  wife  from  some  of  the  parties  who  were  there^ 
and  was  told  that  there  was  nobody  there  who  wished  to  see  him. 
On  leaving  the  place  he  saw  his  wife  in  the  second  story  window,, 
spoke  to  her,  and  said,  "  If  you  want  to  go  to  housekeeping,, 
come  along."  She  did  not  assent,  and  he  then  remarked,  "  That 
is  all  I  want.'' 

On  another  occasion  he  met  his  wife  in  front  of  his  counsel's 
office,  in  the  city  of  Camden,  and  there  asked  her  to  live  with' 
him,  but  she  desired  time  for  reflection  and  consultation  before 
giving  him  an  answer.  He  expressed  his  willingness,  on  the 
stand,  to  have  his  wife  return  to  him,  and,  when  the  question  was 
submitted  to  her,  she  hesitated  much  al)out  giving  any  direct 
answer  to  such  proposal. 

I  cannot  see,  either  in  the  visits  to  her  sister's  house  where  she 
resided,  or  in  his  i^iterview  on  the  street,  any  indication  of  sin- 
cerity. The  man  was  living  in  domestic  and  business  relations 
with  another,  which  he  knew  his  wife  could  not  countenance  or 
join.  He  had  no  other  home  to  take  her  to,  and  admitted  on 
the  stand  that  up  to  that  time  he  had  provided  no  place  for  her 
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■comfort  or  shelter.  While  the  law  regards  a  sincere  and  honest 
desire,  on  the  part  of  the  husband,  to  put  an  end  to  an  unfor- 
tunate separation  between  himself  and  his  wife  with  favor,  and  as 
tending  to  relieve  him  from  responsibilities  the  law  might  other- 
wise impose  upon  him,  it  cannot  give  such  effect  to  the  simple 
•declaration  of  a  defendant  in  a  suit  already  commenced,  without 
any  manifestation  by  act  or  effort,  that  his  proposition  is  sincere, 
•or  made  with  the  expectation  of  having  it  accepted.  Less  weight 
is  to  be  given  to  such  declaration  of  a  party,  as  a  witness  in  the 
trial  of  a  suit  to  make  him  liable  for  separation,  which  has  not 
been  preceded  or  is  not  accompanied  or  followed  by  any  prac- 
tical manifestations  of  sincerity.  Much  of  the  testimony  given 
in  behalf  of  the  complainant  would  have  been  otherwise  imma- 
terial, if  it  were  not  for  the  episode  which  occurred  during  her 
examination  with  reference  to  her  hesitancy  in  accepting  the 
proposition  made  in  o|)en  court  for  her  to  return  to  her  husband ; 
but,  judged  in  the  light  of  that  evidence,  and  the  history  of  her 
former  matrimonial  experience,  I  am  not  prepared  to  say  that 
she  was  not  excusable  for  not  accepting  with  alacrity,  without 
assurance  of  some  substantial  kind  of  her  future  comfort,  the 
proposition  so  made. 

The  evidence  makes  it  so  appropriate  that  I  quote,  in  extenaOy 
the  words  of  the  chancellor  in  the  case  of  Boyce  v.  Boyce,  8  C 
E.  Gr,  337  (at  p.  3^9) :  "There  is  no  justifiable  cause  for  the 
abandonment  shown.  I  shall  not  consider  whether  her  ungov- 
crned  temper,  her  frequent  outbursts  of  passion,  the  abusive  and 
scurrilous  epithets  bestowed  on  him,  and  her  perseverance  in 
tantalizing  him,  were  not  occasioned  or  justified  by  his  harsh 
treatment  of  her  in  the  instances  before  mentioned,  and  others. 
But  if  they  were  not  provoked  by  him  they  are  not  crimes,  but 
the  infirmities  and  defects  which,  in  consideration  of  law  a  hus- 
band undertakes  to  put  up  with  when  he  takes  his  wife  for  better 
or  worse.  In  morals,  it  may  be  different.  A  man  cannot  desert 
his  wife  because  she  is  extravagant,  or  lazy,  or  swears,  or  uses 
coarse  language,  or  is  sickly,  fretful,  or  of  violent  temper;  or  be- 
cause she  wreaks  her  temper,  or  showers  her  coarse  or  profane 
language  upon  him,  and  thus  makes  his  life  uncomfortable.     In- 
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•compatibility  of  temper  has  not  as  yet,  in  New  Jersey,  been  made 
by  law  a  ground  of  divorce  or  for  desertion." 

In  ray  opinion,  the  evidence  shows  that  the  defendant  has,  with- 
out justifiable  cause,  separated  himself  from  his  wife,  and  has 
Delected  to  maintain  and  provide  for  her ;  and  a  decree  must  be 
made  for  a  suitable  support,  to  be  paid  and  provided  by  the  de- 
fendant for  her,  and,  taking  into  consideration  the  condition  of 
the  defendant's  means,  and  the  wants  of  the  complainant  at  the 
present  time,  I  advise  that  an  allowance  of  $3  a  week  be  made  to 
the  wife,  with  a  counsel  fee  of  $25. 


James  Healey  g  ^| 

«2    667) 
V. 

Elizabeth  L.  Healey. 

An  agreement  by  a  married  woman,  owning  a  separate  estate,  made  ¥rith  her 
liusband,  to  reimburse  him  from  such  estate  for  moneys  loaned  to  her,  or  paid 
hy  him  for  the  benefit  of  her  estate,  on  the  faith  of  such  agreement  and  at  her 
request,  will  be  enforced,  in  equity,  against  her  separate  estate. 


On  bill,  answer,  replication  and  proofs  taken  before  a  master. 

Mr,  Allen  B.  Endicott  (with  whom  was  Mr.  William  I.  Smyth, 
of  the  Philadelphia  bar),  for  the  complainant. 

Mr.  Joseph  Thompson,  for  the  defendant. 

Green,  V.  C. 

These  parties  are  husband  and  wife.  They  were  married 
January  1st,  1885.  At  that  time  the  complainant  was  the  owner 
of  five  small  houses  in  West  Philadelphia,  unencumbered  and 
worth,  as  ascertained  by  their  subsequent  sale,  $7,250.  Their 
cental  value  was  $780  per  annum. 
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Thd*  defendant  was  the  owner  of  a  house  and  lot  at  Atlantrc- 
City,  known  as  the  "  Melos  Cottage,"  subject  to  a  mortgage  of 
$3,000  and  a  judgment  of  $800.  The  Melos  Cottage  had  a 
rental  value  of  from  $800  to  $1,000  year,  and  defendant  refused' 
an  offer  of  $9,500  and  consented,  at  one  time,  to  sell  it  for 
$10,000. 

The  complainant  seeks  to  recover  from  the  defendant  $1,000^ 
which  he  alleges  he  loaned  to  her,  at  her  special  instance  and  re- 
quest, to  pay  her  indebtedness  for  taxes,  water  rents,  insurance^ 
and  a  balance  for  building  her  house,  and  also  a  further  sum  of 
$250  to  pay  a  balance  she  owed  for  a  piano.  Further,  that  his 
wife  requested  him  to  pay  off  the  mortgage  upon  her  property, 
promising  at  the  time  to  sell  the  said  property,  and  from  the  pro- 
ceeds thereof  to  reimburse  him  the  amount  advanced  by  him,  as 
well  as  the  said  $1,250,  and  allies  that,  relying  on  said  promises,, 
he  sold  his  houses  and  from  the  proceeds  paid  off  and  satisfied  the- 
$3,000  mortgage  and  the  $800  judgment 

An  agreement  by  a  married  woman,  owning  a  separate  estate, 
made  with  her  husband,  to  reimburse  him  from  such  estate  for 
moneys  loaned  her,  or  paid  by  him  for  the  benefit  of  her  estate, 
on  the  faith  of  such  agreement  and  at  her  request,  will  be  en 
forced,  in  equity,  against  her  separate  estate.  Story  Eq.  Jur.  §! 
1372,  1378;  Livingston  v.  Livingston,  2  Johns.  Oh.  537;  Black 
v.  Black,  3  Stew.  Eq.  215;  S.  C.  on  appeal,  ^  Stew.  Eq.  798; 
Woodward  v.  Woodward,  3  DeG.,  J.  &  S.  672;  BviUr  v.  BvUer, 
L.  R.  {1  q.  B.  Div.)  831. 

Such  agreement  can  only  be  enforced  in  a  court  of  equity. 
Woodmff  V.  Clark,  13  Vr.  198;  Rusling  v.  Rusling,  18  Vr.  1; 
National.  Bank  of  Rahway  v.  Brewster,  20  Vr.  231.  The  foun- 
dation of  the  action  is  a  contract  made  by  the  wife  with  her 
husband.  Wood  v.  Chetwood,  17  Stew.  Eq.  64;  affirmed,  18  Stew. 
Eq.  369.  The  defendant,  by  her  answer,  denies  the  contract,  and- 
the  burden  of  proof  is  therefore  upon  complainant  to  prove  the- 
contract,  and  its  execution  by  himself. 

A  great  mass  of  testimony  has  been  taken,  much  of  which  is 
irrelevant  and  immaterial  to  the  real  issue.  Whether  the  com- 
plainant drank  to  excess,  or  whether  the  defendant  cruelly  de- 
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serted  her  husband,  or  left  him  only  when  strength,  patience  and 
self-respect  were  well  nigh  exhausted,  would  be  material  in  another 
action,  but  throw  but  little  light  on  the  question  whether  com- 
plainant advanced  money  for  the  betterment  of  defendant's  estate, 
or  loaned  her  money,  on  her  agreement  to  repay  him  from  the 
proceeds  of  the  sale  of  her  property. 

The  case  is  conspicuously  barren  of  dates,  amounts,  checks, 
receipts,  accounts  and  instruments  in  writing  connected  with  the 
transactions  involved.  The  whole  testimony,  with  the  exception 
of  two  receipts,  rests  on  the  recollection  of  witnesses.  A  mort- 
gage was  produced  before  the  master,  but  has  been  mislaid. 

The  testimony  of  the  complainant  tends  to  prove  the  conten- 
tion of  his  bill,  but  on  the  vital  point  of  his  case  he  is  contradicted 
by  his  wife. 

The  advancements  claimed  to  have  been  made  are  amounts  ap- 
propriated :  ' 

Firat.  To  the  payment  of  an  installment  of  $1,500  on  the 
mortgage  on  the  defendant's  property. 

Second.  To  the  final  payment  of  $1,500  on  said  mortgage. 

Third,  To  discharge  the  judgment  of  $800  held  by  James 
Byrne. 

Fourth,  Other  amounts  claimed  to  have  been  loaned. 

The  evidence  shows  that  complainant  did  from  time  to  time 
furnish  his  wife  with  sums  of  money — ^the  amounts  are  in  most 
cases  indefinite,  the  times  uncertain,  and  the  attendant  circum- 
stances obscure. 

It  is  undisputed,  however — 

That  the  complainant  and  defendant,  shortly  after  their  mar- 
riage, made  mutual  wills,  each  leaving  to  the  other  his  or  her 
property,  and  that  said  wills  were  left  in  the  possession  of  the 
defendant. 

That  the  defendant  had  charge  of  all  domestic  arrangements 
for  the  support  and  maintenance  of  the  family. 

That  during  the  first  year  after  their  marriage  complainant 
sold  one  of  his  houses  in  West  Philadelphia  for  $1,425  or  $1,450. 
That  the  second  year  he  sold  two  more  of  said  houses  for  $1,300 
each.     That  the  rent  of  all  of  said  houses — $13  a  month — was, 
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as  collected  by  the  complaiuant,  handed  over  by  him  to  the  de- 
fendant, up  to  the  time  of  the  sale  of  the  third  house.  That 
the  defendant  in  1888  sold  his  two  other  houses  for  $1,600  each, 
none  of  the  proceeds  of  which  came  to  the  hands  of  defendant. 

That  the  Melos  Cottage  was  rented  during  the  years  1885  and 
1886  for  $800  a  year.  That  the  parties  occupieil  it  in  1887  and 
defendant  kept  boarders,  from  which  business  she  made  consid- 
erable money.  That  in  1888  she  received  $900  for  its  rent  and 
in  1889  the  same  amount^  and  that  said  rent  was  received  by  de- 
fendant. 

That  $1,500  was  paid  February  2d,  1886,  on  account  of  the 
mortgage  on  the  Melos  Cottage,  through  Mr.  Guillou,  a  convey- 
ancer and  real  estate  agent  in  Philadelphia,  and  that  $1,425  of 
that  amount  was  derived  from  the  sale  of  the  first  house  of 
complainant,  and  was  given  by  him  to  defendant  for  such  pur- 
pose. 

That  the  balance  of  said  mortgage,  viz.,  $1,500,  was  paid  by 
the  defendant  to  Mr.  Downs,  the  owner,  January  10th,  1887. 

That  in  December,  1886,  complainant  paid  Ames  Byrne  his 
judgment  against  defendant  of  $800. 

That  complainant  gave  various  sums  of  money  to  the  defend- 
ant, and  that  her  anti-nuptial  debts  were  paid. 

Were  the  moneys  advanced  by  the  husband  to  the  wife  volun- 
tary gifts,  or. made  under  an  agreement  to  repay  it  out  of  her 
separate  estate  ?  She  contends  the  former,  he  the  latter.  As  to 
the  mortgage,  he  is,  to  a  certain  extent,  corroborated  by  the  tes- 
timony of  John  Byrne,  with  whoip  the  parties  boarded  in  1888. 
He  says  that  there  was  a  dispute  between  the  parties  at  the  dinner- 
table  ;  he  does  not  know  exactly  what  it  was  about,  but  the  com- 
plainant went  up-stairs  and  brought  papei*s  down,  which  he 
showed  to  witness,  whose  testimony  proceeds  as  follows: 

*^Q.  Well,  it  was  nothing  but  an  ordinary  bond  and  mortgage,  was  it? 
"A.  That  is  what  it  was. 
^'Q.  It  did  not  say  on  it  that  he  paid  it,  did  it  ? 

"A.  It  did  not  say  on  it  that  he  paid  it,  but  he  asked  her  in  my  presence  if 
h6  had  not  paid  it ;  what  it  said  there  I  do  not  exactly  recollect. 
"Q.  And  she  said  nothing  in  reply? 
^A.  She  didn't  make  him  no  answer. 
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"$.  Now,  just  state  what  he  said  in  relation  to  her  paying  him  back  this 
dnonej,  and  how  it  was  to  be  paid  back. 

"-4.  Well,  the  way  he  stated  she  was  to  pay  it  back  was,  that  the  house 
was  to  be  sold  after  he  had  cleared  it,  and  he  was  to  take  his  part  and  she  was 
to  take  her  part,  and  they  were  to  invest  this  in  properly  in  West  Philadel- 
phia, I  understand,  or  some  way  that  way  ;  both  was  to  take  equal  parts — that 
is,  what  each  one  had  invested  there ;  they  had  invested  their  own  money." 

Mr.  Guillou  says: 

"  There  was  a  desire  on  his  part  to  get  that  property  sold,  and  Mrs.  Healey 
had  agreed  also  and  wished  it  sold ;  that  was  shortly  after  their  marriage ;  he 
came  to  me  and  said  he  could  sell  it,  and  wanted  to  know  if  I  would  give  him 
half  of  the  commission,  and  I  told  him,  '  Certainly,'  or  he  might  even  have  the 
whole  of  it  if  he  sold  the  property. 
.   "$.  Who  placed  it  in  your  hands  for  sale,  Mrs.  Healey  or  Mr.  Healey? 

^A,  Mrs.  Healey  was  the  one  that  spoke  to  me  in  the  finit  place." 

The  defendant  also  admits  that  she  did  agree  with  her  husband 
to  sell  the  Melos  Cottage,  and  continued  in  that  frame  of  mind 
until  her  suspicions  were  aroused  by  a  remark  made  by  him  when, 
she  says,  he  was  intoxicated,  indicating  that  he  would  get  control 
of  her  money  and  da  with  it  as  he  chose. 

I  think  the  weight  of  evidence  is  that  there  was  an  agreement 
"between  the  parties  that  the  Melos  Cottage  was  to  l>e  sold,  and 
the  complainant  reimbursed  for  moneys  which  he  might  advance 
to  pay  oflF  the  mortgage. 

What  amount  does  the  evidence  show  was  paid  by  complainant 
•on  account  of  the  mortgage? 

He  sold  one  of  his  houses  in  West  Philadelphia  in  the  first 
year  of  their  married  life — he  says  for  $1,450,  and  she  $1,425. 
She  admits  that  he  gave  her  the  latter  sum  for  the  purpose  of 
making  a  payment  on  the  mortgage,  and  that  it  was  from  the  sale 
of  his  house.  The  time  and  amount  of  this  advance  we  are 
enabled  to  fix  from  a  receipt  given  by  Mr.  Guillou,  with  whom  the 
money  was  left  for  the  purpose  of  making  the  payment.  This 
receipt  is  dated  September  22d,  1885,  and  is  for  $1,425. 

The  first  payment  on  the  mortgage  was  February  2d,  1886,  and 
was  $1,500,  being,  Mr.  Guillou  says,  the  $1,425  he  received  from 
-defendant  from  the  sale  of  complainant's  house,  and  the  balance 
made  up  from  rents  received  from  her  own  property. 


Digitized  by  VjOOQ IC 


244  CASES  IN  CHANCERY.  [48  Eq. 

Healey  v.  Healey. 

Fourteen  hundred  and  twenty-five  dollars  must  be  cousideredi 
to  have  been  given  by  the  complainant  to  the  defendant  under  ai>^ 
agreement  on  her  part  to  reimburse  him  from  a  sale  of  the  Melos 
Cottage. 

The  final  payment  on  this  mortgage  was  made  January  10th,. 
1887.  It  was  made  by  the  defendant  personally  to  Mr.  Downs,, 
the  owner,  at  defendant's  house — whether  by  check  or  moneys 
does  not  appear.  The  amount  is  not  stated,  but  it  was  at  least 
$1,500,  as  that  balance  was  due  on  the  principal.  The  complain- 
ant says  that  about  this  time  he  sold  two  houses  in  West  Phila- 
delphia for  $1,300  each,  and  that  he  gave  his  wife  $1,500  of  the 
amount  so  received  to  make  this  payment  This  she  denies,  and 
says  that  she  made  the  payment  principally  with  her  own  money.. 
Complainant  produces  no  copies  from  the  record  to  show  the  dates 
or  amounts  of  the  sale,  nor  does  he  state  in  what  shape  he  handed; 
his  wife  the  amount.  During  the  years  1885  and  1886  defend- 
ant's house  was  rented  for  $800  a  year,  and  she  says  that  she  re- 
ceived the  rents  of  complainant's  houses  as  a  gift,  which  wouldi 
amount  to  $780  a  year  besides. 

There  is  no  satisfactory  corroboration  of  the  complainant  as  to* 
this  second  amount.  The  testimony  of  John  Byrne  and  hi» 
mother,  as  to  the  dispute  between  the  parties,  at  the  dinner-table- 
at  their  house,  is  relied  on  as  furnishing  such  evidence.  It  is  to- 
be  noted  that  these  witnesses  do  not  agree  as  to  what  really  took 
place.  John  says  when  complainant  showed  the  mortgage  to* 
defendant,  and  asked  her  if  he  had  not  paid  it,  she  made  him  no 
answer.     The  mother  says : 

"  She  said,  *  You  didnH  pay  it  ;*  he  said,  *  Hush,  for  pity  sake/  and  he  said, 
*  John,  hold  on ;  I  will  show  you  the  whole  thing,'  and  he  went  up  and  brought 
this  paper  and  showed  John  what  it  was,  and  he  says  to  her,  *  Did  I  pay  that?' 
she  said,  *  Yes.* 

*'Q.  She  acknowledged  that  he  had  paid  off  the  bond  and  mortgage  of 
$8,000,  did  she? 

"^.  Yes,  sir." 

The  witness  had  given  the  conversation — the  leading  question* 
of  counsel  at  the  end  was  his  conclusion,  and  the  answer  of  the- 
witness  cannot  be  taken  as  anything  more  than  an  assent  to  his- 
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suggestion.  Testimony  of  witnesses  to  a  conversation  between 
•others,  with  reference  to  a  transaction  in  which  they  have  no  per- 
sonal interest,  some  eighteen  mouths  after  it  has  taken  place,  and 
as  to  which  the  witnesses  do  not  agree,  is  not  sufficient,  in  my 
judgment,  to  establish  a  claim  of  this  character.  The  testimony 
on  which  the  court  should  give  relief  in  these  matrimonial  cases 
should  be  clear  and  positive.  It  is  a  part  of  the  case  which 
should  be  susceptible  of  such  proof.  The  complainant  ap|)ears 
to  have  kept  a  bank  account,  to  have  made  investments  and  to 
have  knowledge  of  business  methods.  He  should  at  least  have 
been  able  to  show  how  he  had  provided  the  funds  for  the  last 
payment,  as  he  did  for  the  first.  Besides,  the  silence  or  assent  of 
the  defendant  to  the  complainant's  question  may  be  explained  by 
the  fact  that  the  defendant  does  not  deny  that  the  first  installment 
of  the  mortgage  was  paid  with  the  money  received  from  her  hus- 
band. As  to  the  argument  that  her  account  of  where  she  got  the 
money  is  not  satisfactory,  it  must  be  remembered,  if  such  is  the 
case,  that  the  burden  of  proof  is  on  him  and  not  on  her.  It  is 
contended  that  defendant  is  not  to  be  believed  because  she  is 
contradicted  as  to  some  collateral  matters,  but  the  same  must 
also  be  said  of  the  complainant ;  and  if  the  rule,  ^^Falsus  in  unOy 
JaUsus  in  omnibuSy"  is  to  be  applied  to  one,  it  must  be  to  the 
other. 

There  is  no  dispute  that  the  complainant  paid  James  Byrne 
the  amount  due  on  his  $800  judgment.  He  contends  that  it  and 
the  other  amounts  were  advanced  by  him  on  the  agreement  in- 
sisted on.  The  defendant  admits  the  payment  of  the  judgment, 
but  insists  that  it  was  voluntary  on  his  part ;  that  he  promised 
her  before  their  marriage,  and  as  an  inducement  thereto,  to  pay 
all  her  debts.  It  is  urged  in  the  bill,  and  on  the  argument,  that 
the  confession  of  this  judgment  on  the  eve  of  the  marriage  was 
a  fraud  on  the  complainant — even  if  so,  he  knew  all  the  facts 
before  he  paid  the  judgment — but  I  fail  to  see  in  what  it  de- 
frauded him,  unless  in  expectation,  or  what  significance  it  had,  as 
to  his  marital  rights,  under  existing  law,  or  at  all,  unless  he  had 
made  an  ante-nuptial  promise  to  pay  such  of  her  debts  as  were 
A  lien  on  the  uroperty,  which  promise  he  felt  binding,  and  in- 
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tended  to  keep.  The  theory  of  the  complainant,  that  this  mar- 
riage on  the  part  of  the  defendant  was  of  a  mercenary  character^ 
tends  to  confirm  the  wife's  claim  that  such  promise  was  made. 
She  is  also  corroborated  in  her  statement  by  her  sister,  who  testifies 
that  she  heard  the  promise  made.  If  such  promise  was  made,  it 
would  not,  however,  aflFect  the  obligation  of  the  post-nuptial 
agreement  to  reimburse  him  for  the  advances,  really  made  by  him 
on  the  strength  of  it,  to  pay  off  the  mortgage.  If  she  chose  tO' 
make  such  an  agreement  notwithstanding  his  promise,  and  he 
acted  on  it,  she  must  keep  her  part  of  it,  but  on>ly  that.  The 
contention  that  the  complainant  paid  the  judgment,,  on  the  faitb 
of  an  agreement  by  his  wife  to  repay  him  from  her  separate  estate,, 
is  denied  by  ber,  and  rests  on  his  uncorroborated  testimony,  and 
cannot  be  sustained. 

These  considerations  apply  to,  and  dispose  of^the  other  claims 
of  the  complainant,  and  render  unnecessary  an  examination  of 
various  questions  raised. 

I  advise  a  decree  that  the  complainant  is  entitled  to  recover 
$1,425,  with  interest  from  February  2d,  1&8&;,  that  the  same  is- 
a  charge  on  the  Melos  Cottage,  and  that,  unless  paid  in  sixty  days- 
from  the  date  of  the  decree,  a  fieri  facias  issue  for  sale  of  said 
property  to  discharge  the  same. 


The  Bank  op  Hablem 

V. 

The  City  op  Bayonne  et  al. 

1.  An  assignment,  for  a  valuable  consideration,  of  a  sum  of  money  due,  or  Uy 
grow  due,  on  the  performance  of  an  existing  contract,  will,  on  notice  thereof 
being  given  to  the  debtor,  operate  as  an  equitable  assignment  of  so  much  of  the 
fund  as  is  covered  thereby,  subject  to  all  valid  prior  charges. 

2.  On  notice  of  the  assignment  being  given  to  the  debtor,  and  the  possible 
debt  ripening  into  an  enforceable  money  liability,  equity  vests  the  equitable 
title  pro  tanto  of  the  fund  in  the  assignee,  of  whom  the  debtor  becomes  the 
trustee  or  quasi  trustee  as  to  the  amount  assigned,  subject  to  existing  equities.. 
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3.  Acceptance  by  the  debtor  is  not,  in  equity,  necessary  to  the  validity  of  the 
assignment.  It  takes  effect  from  the  acts  of  the  assignor  and  assignee,  and  the 
debtor,  so  far  as  the  right  to  the  fund  is  concehied,  is  but  the  instrument 
through  whom  the  transfer  is  to  be  actually  made. 

4.  Payment,  after  notice  of  the  assignment,  to  any  person  other  than  the 
assignee,  will  not  relieve  the  debtor  of  his  liability  to  the  assignee. 

5.  A  provision  that  a  contract  shall  not  be  assigned  or  sublet  will  not  invali- 
date an  assignment  of  the  money  earned  by  the  contractor  under  the  contract, 
made  by  the  member  of  the  contracting  firm  to  whom  alone,  by  agreement  of 
the  contractors,  the  money  is  payable,  notice  thereof  being  given  to  the  debtor. 

6.  Notice  to  the  council  of  a  municipal  corporation,  which  is  clothed  with 
the  exclusive  control  of  the  expenditure  of  the  money  of  the  city,  of  an  assign- 
ment of  money  to  be  paid  under  a  contract  therewith,  is  sufficient  to  impound 
the  same  for  the  benefit  of  the  assignee. 


On  the  20th  of  May,  1889,  the  mayor  and  council  of  the  city 
of  Bayonne,  as  parties  of  the  first  part,  entered  into  a  contract 
with  Charles  T.  Munn  and  John  Phelart,  therein  described  to  be 
"co-partners  under  the  firm  name  of  Munn  &  Phelan,  con- 
tractors, party  of  the  second  part,"  by  which  the  said  Munn  & 
Phelan  undertook  to  build  a  sewer  and  appurtenances  in  said 
city,  of  the  dimensions,  in  the  manner,  and  under  the  conditions 
specified  in  the  said  contract,  for  the  consideration  of  $11,050,  and 
the  sura  of  $6.50  per  cubic  yard  for  each  cubic  yard  of  rock  ex- 
cavated and  returned  by  the  engineer  in  charge. 

The  contract  was  executed,  under  the  seal  of  the  city,  by  the 
mayor,  attested  by  the  city  clerk,  and  also  by  Charles  T.  Munn 
and  John  Phelan. 

The  specifications,  which  are  made  part  of  the  contract,  provide 
that — 

"  Wherever  the  word  *  contractor*  and  the  words  *  party  of  the  second  part,' 
and  the  pronouns  in  the  place  thereof,  are  used  in  this  contract,  they  are  to  be 
considered  as  referring  to  and  meaning  the  party  or  parties  (as  the  case  may 
be)  of  the  second  part  to  this  agreement." 

And  further — 

"And  the  said  party  of  the  second  part  further  agrees  that  he  will  give  his 
personal  attention  constantly  to  the  faithful  performance  of  said  work :  that 
he  will  not  assign  nor  sublet  the  same,  but  will  keep  the  same  under  his  con- 
trol." 
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By  an  instrument  in  writing,  under  date  of  the  20tli  of  May, 
1889,  it  was  agreed  by  and  between  Charles  T.  Munn  and  John 
Phelan  that  the  said  Munn  thereby  sold,  assigned  and  transferred 
to  said  Phelan  all  the  right,  title  and  interest  of  him,  the  said 
Munn,  in  and  to  the  Avenue  C  sewer  contract  at  Bayonne,  New 
Jersey,  that  day  executed  by  and  between  said  city  of  Bayonne 
on  the  one  part  and  the  said  Munn  &  Phelan  on  the  other  part. 

It  further  provided  that  said  Phelan  was  to  commence,  prase- 
cute  and  complete  said  contract  at  his  own  expense  and  as  if  said 
contract  were  originally  awarded  to  him  alone,  and  said  Phelan 
thereby  assigned,  transferred  and  set  over  to  said  Munn  a  certain 
percentage  of  the  contract  price  of  said  contract,  and  of  the 
price  for  rock  excavation  mentioned  in  said  contract,  providing 
that— 

"  Said  several  sums  assigned  to  said  Munn,  the  said  Munn  shall  have  a  right 
to  receive  only  out  qf  the  last  payment  to  be  made  on  and  for  said  contract ; 
said  Phelan,  except  as  to  such  sums  so  assigned  to  said  Munn,  and  said  Phelan 
pnly,  to  have  a  right  to  receive  from  said  city  all  moneys  payable  for  ^d.  on 
said  contract  and  to  become  payable  thereon  and  therefor." 

John  Phelan  borrowed  from  the  Bank  of  Harlem  on  his  note, 
dated  June  7th,  1889,  at  two  months,  the  sum  of  $2,000,  and 
gave  to  the  bank  a  paper,  executed  under  his  hand  and  seal, 
dated  June  6th,  by  which  he  transferred  and  set  over  to  the  Bank 
of  Harlem  his  interest  in  and  right  to  the  money  due,  or  to  grow 
due,  to  him  to  the  extent  of  $2,000  under  the  contract,  and  also 
authorized  and  directed  the  said  city  of  Bayonne  to  pay  the  said 
sum  of  $2,000  to  the  said  Bank  of  Harlem  out  of  the  first 
moneys  that  should  thereafter  become  due  to  him  under  said  con- 
tract. 

The  first  payment  was  ordered  on  the  contract  September  3d, 
1889,  on  the  certificate  of  the  city  surveyor  for  $2,000,  as  due 
at  its  date ;  a  warrant  for  such  payment  was  drawn  to  the  order 
of  Munn  &  Phelan,  and  by  the  mayor  of  said  city,  in  the 
presence  of  Phelan,  and  with  his  assent  and  by  his  endorsement, 
paid  to  the  president  of  the  Bank  of  Harlem.  Phelan,  at  that 
time,  made  such  representations  as  to  his  financial  difficulties, 
that  the  bank  loaned  him  $1,500  on  his  note,  dated  August  lOth^ 
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1889,  at  fifty  days,  with  the  memorandum  thereou  "assignment 
-of  Bayonne  contract  as  collateral,*'  and  Phelan  gave  another 
assignment  as  follows : 

"  I,  John  Phelan,  of  the  city  of  New  York,  do  hereby  transfer  and  set  over 
■to  the  Bank  of  Harlem  of  said  city,  my  interest  in  and  right  to  the  money  due 
4ind  to  grow  due  to  me,  to  the  extent  of  fifteen  hundred  (|1,500)  dollars,  under 
the  contract  for  building  a  sewer  in  the  city  of  Bayonne,  New  Jersey,  mjide 
between  said  city  and  the  firm  of  Munn  &  Phelan,  and  dated  May  20th,  1889. 
I  also  authorize  and  direct  the  said  city  of  Bayonne  to  pay  the  said  sum  of 
$1,500  to  the  said  Bank  of  Harlem  out  of  the  first  moneys  that  shall  hereafter 
ibecome  due  to  me  under  said  contract. 

"John  Phelan  [Seal] 

"  Dated  New  York,  September  6th,  1889. 

This  assignment  was  served  on  Mr.  Hamilton,  the  city  clerk, 
-on  September  6th,  as  appears  by  his  endorsement  thereon. 

At  a  meeting  of  the  city  council,  held  September  17th,  as 
appears  by  the  minutes,  Mr.  W.  C.  Hamilton,  city  clerk,  reported 
•having  had  filed  with  him  an  order  from  John  Phelan,  of  the 
firm  of  Munn  &  Phelan,  to  pay  to  the  Bank  of  Harlem,  of  New 
York,  the  sum  of  $1,500  out  of  the  first  moneys  that  shall  there- 
after become  due  to  him  under  the  contract  for  building  a  sewer 
in  the  city  of  Bayonne,  which  was  received,  and  clerk  directed 
to  return  the  same  to  the  Bank  of  Harlem,  with  the  explanation 
that  the  city  cannot  recognize  any  such  order. 

It  was,  in  pursuance  thereof,  returned  to  complainant. 

The  bank  obtained  from  Phelan  the  following : 

*  lb  the  Mayor,  Treasurer  and  CUy  Council  of  the  City  of  Bayonne : 

"  Please  pay  to  the  Bank  of  Harlem,  of  the  city  of  New  York,  the  sum  of 
$1,500  out  of  the  first  moneys  that  shall  hereafter  become  due  and  payable  on 
the  contract  for  building  sewer  in  the  city  of  Bayonne,  New  Jersey,  made 
between  said  city  and  the  firm  of  Munn  &  Phelan,  from  whom  I  hold  assign- 
ment of  said  contract,  and  all  moneys  due  or  to  become  due  thereunder  with 
power  of  attoraey  to  receive  the  same. 

"  In  lieu  of  such  payment  in  cash,  you  are  hereby  directed  to  deliver  to  the 
said  Bank  of  Harlem  the  next  warrant  drawn  to  the  order  of  Munn  &  Phelan 
by  the  city  council  of  Bayonne  under  the  aforesaid  contract,  and  I  hereby 
authorize  the  said  Bank  of  Harlem,  or  its  attorneys,  in  my  name  and  place  and 
«tead,  to  give  full  receipts  and  acquittances  therefor. 
"  Dated  New  York,  September  6th,  1889. 

"(Signed)  Munn  &  Phelan. 
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Gil)son  &  Whiting,  the  attorneys  for  the  bank,  addressed  the 
following  communication  to  the  mayor  and  council  of  the  city 
of  Bayonne,  and  annexed  it  to  the  above  order : 

"  To  the  Mayor  and  Board  of  Council  of  the  City  of  Bayonne : 

"  We  desire  hereby  to  give  you  formal  notice,  that  the  assignment  or  order 
made  by  John  Phelan,  dated  September  6th,  1889,  whereby  he  authorized  and 
directed  the  said  city  of  Bayonne  to  pay  the  sum  of  fifteen  hundred  dollars  to- 
the  Bank  of  Harlem  from  the  first  moneys  that  should  thereafter  become  due- 
under  a  contract  made  between  said  city  and  the  firm  of  Munn  &  Phelan, 
dated  May  20th,  A.  D.  1889,  for  building  a  sewer  in  said  city,  the  original  of 
which  assignment  or  order  was  duly  served  upon  you  on  said  6th  day  of  Sep- 
tember, 1889,  still  remains  in  full  force  and  efiect 

^*  You  will  please  take  notice  also  of  the  annexed  order  and  power  of  attor- 
ney made  by  Munn  &  Phelan  to  the  Bank  of  Harlem,  dated  September  6th, 
1889,  by  which  the  mayor,  treasurer  and  city  council  of  the  city  of  Bayonne 
are  directed  to  pay  the  said  sum  of  fifteen  hundred  dollars  to  the  said  bank- out 
of  the  first  moneys  that  shall  thereafter  become  due  and  payable  under  the 
said  contract,  and  are  likewise  directed,  in  lieu  of  such  payment  in  cash,  to 
deliver  to  the  said  bank  the  next  warrant  drawn  to  the  order  of  Munn  & 
Phelan  by  the  said  city  of  Bayonne  under  the  aforesaid  contract. 

"  Your  attention  is  also  called  to  the  fact  that  both  of  the  above-mentioned) 
orders  or  assignments  are  dated  the  day  prior  to  the  assignment  or  contract 
made  between  said  John  Phelan  and  Frank  James,  and  the  power  of  attorneys 
to  the  said  Bank  of  Harlem  to  receive  the  said  warrant  was  given  by  said 
Phelan  to  said  bank  before  the  one  given  by  him  to  said  James. 

"And  we  hereby  give  you  formal  notice  that  the  city  of  Bayonne  is  hereby 
notified  not  to  deliver  any  money  or  warrant  for  money  due  or  to  become  due- 
on  the  above-mentioned  sewer  contract  to  any  person  other  than  said  Bank  of 
Harlem  or  its  authorised  agent,  and  the  said  city  of  Bayonne  will  be  held 
strictly  accountable  by  the  said  Bank  of  Harlem  for  its  failure  to  recognize- 
the  rights  of  said  bank  under  the  above-mentioned  orders  and  assignment 

"Dated  New  York,  October  Ist,  1889." 

John  J.  Smith,  a  clerk  in  the  employ  of  Gibson  &  Whiting,, 
attended  a  meeting  of  the  council  of  the  city  of  Bayonne  on  the 
evening  of  the  1st  of  October,  1889.  He  testifies  that  he  reached 
the  city  hall  and  inquired  for  the  clerk,  Mr.  Hamilton,  who  was^ 
pointed  out  to  him,  and  that  he  handed  him  a  paper,  being  the 
notice  and  order,  and  during  the  course  of  the  evening,  when 
communications  were  reached,  the  clerk  read  this  paper  aloud  to- 
the  board,  and  one  member  of  the  l)oard  called  on  the  city  attor- 
ney for  his  opinion.     That  the  city  attorney  in  response  said : 
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"  The  city  made  the  contract  with  Munn  &  Phelan,  and  one  of  the  condi- 
tions was  that  the  contract  was  not  assignable,  and  that  the  city  will  not  recog- 
nize any  assignment.  All  orders  for  payment  will  go  to  Munn  &  Phelan,  and 
not  to  other  parties  named  in  the  assignment;  and  advised  the  board  to  return 
the  notice  from  whence  it  came." 

Smith  says  he  left  the  notice  there  that  night.  That  he  made 
a  memorandum  the  next  morning  of  what  had  taken  place  at  the 
meeting,  and  gave  his  testimony,  afl^r  reft^<^hing  his  memory  by 
reference  to  the  memorandum.  The  minutes  of  the  council  of 
October  1st,  1889,  simply  states  with  reference  to  this,  "commu- 
nications *  *  *  from  John  Phelan,  contractor,  relating  to 
sewer  contract  &c.  ordered  returned." 

On  the  15th  of  October,  1889,  a  report  was  presented  to  the 
council  by  Emmett  Smith,  city  surveyor,  certifying  that  Munn 
&  Phelan,  the  contractors  for  building  the  sewer  in  Avenue  C 
and  West  Fifty-second  street,  had  furnished  material  and  per- 
formed work  under  said  contract  to  the  amount,  less  percentage 
reserved  and  former  certificate,  of  $600,  which  report  was  re- 
ceived and  warrant  ordered  drawn  for  the  same. 

At  a  meeting  of  the  council  held,  November  5th,  1889,  report 
was  made  by  Emmett  Smith,  the  city  surveyor,  that  Munn  & 
Phelan,  contractors  for  building  sewer  in  Avenue  C  and  West 
Fifty-second  street,  had  furnished  material  and  performed  work 
under  said  contract  to  the  amount,  less  percentage  reserved  and 
former  certificate,  of  $2,000,  which  report  was  received  and  a 
warrant  ordered  drawn  for  its  payment. 

Warrants  were  drawn  in. pursuance  of  these  proceedings  for 
$600  and  $2,000,  respectively,  to  the  order  of  Munn  &  Phelan,. 
and  were  not  delivered  to  the  bank,  but  to  some  one  else,  and 
were  paid  by  the  city  on  their  endorsement  "  Munn  &  Phelan 
by  Frank  James,  attorney." 

It  appears  that  John  Phelan,  under  his  hand  and  seal,  under 
date  of  September  9th,  1889,  gave  to  Frank  James  an  assign- 
ment of  the  contract,  but  it  does  not  appear  that  notice  of  said 
assignment  was  ever  given  to  the  city. 

A  power  of  attorney,  dated  July  17th,  1889,  from  John 
Phelan,  authorizing  Frank  James  to  receive  from  the  city  all 
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wioneys  due  or  to  become  due  on  the  contract,  except  the  final 
payment,  was  marked  for  identification,  but  was  not  offered  in 
-evidence,  and  was  not  shown  to  have  been  brought  to  the  notice 
of  the  city. 

Mr,  Edward  A,  Day,  for  the  complainant. 

Mr,  Charles  W.  Fidler,  for  the  defendant,  the  city  of  Bayonne. 

Green,  V.  C. 

The  city  officials  seem  to  have  proceeded  on  the  theory  that 
acceptance  on  its  part  was  necessary  to  the  validity  of  a  transfer 
•of  money  payable  by  the  city  on  a  contract.  The  city  clerk  was 
directed  by  the  council,  with  no  little  formality,  to  return  to  the 
complainants  the  assignments  and  notices  which  had  been  served, 
in  one  instance,  "  with  the  explanation  that  the  city  cannot  I'ecog- 
nize  any  such  notice."  The  position  assumed  misconceives  the 
>nature  of,  if  it  does  not  entirely  ignore,  those  transfers  of  par- 
ticular funds,  known  as  equitable  assignments,  recognized  and 
enforced  by  a  court  of  equity. 

It  is  settled  that  an  assignment  for  a  valujable  consideration  of 
^  sum  of  money  due  or  to  grow  due  on  the  performance  of  an 
•existing  contract,  will,  on  notice  thereof  being  given  to  the 
debtor,  operate  at  once,  or  when  the  fund  is  created,  as  an  equit- 
able assignment  of  so  much  of  the  fund  as  is  covered  thereby, 
subject  to  all  valid  prior  charges.  Superintendent  &c,  v.  Heailij 
2  McCavL  2^;  Shannon  v.  Mayor  of  Hoboken,  10  Stew,  Eq,  123; 
-affirmed  on  appeal,  10  Stew,  Eq,  SIS;  KirUaad  v.  Moore^  13  Steto, 
Eq.  106;  Brokaw  v.  Brokaw,  14-  Stew.  Eq.  315;  Lauer  v.  Dunn, 
115  N,  Y,  4.05;  Story  Eq.  Jur,  §  IO4O ;  3  Pom,  Eq,  Jur,  § 
12S0,  While,  ])roperly  speaking,  an  assignment  cannot  be  made 
of  a  subject  which  does  not  exist,  such  as  a  fund  to  become  due 
on  the  future  |)erformance  of  a  subsisting  contract,  yet  equity, 
•on  the  possible  debt  ripening  into  an  enforceable  s|)ecific  money 
Jiability,  treats  the  agreement  as  an  assignment /)ro  taiito  of  the 
fund,  and,  by  force  thereof,  vests  the  equitable  title  to  the  money 
in  the  assignee.     Field  v.  Mayor,  6  N,  Y,  179;  S.  C,  57  Am. 
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Dec.  4^35  and  notes;  Hall  v.  City  of  Buffcdoj  1  Keyes  199 ,^ 
BriU  V.  TuUk,  81  K  Y.  i5i,  467  ;  Brawn  v.  Dunn,  ei  Vi\  111,. 
113;  2  Spmc.  Eq.  Jur.  §  852;  8  Pom.  Eq.  Jur.  §§  1280'^ 
1283,  n.  2. 

To  impound  the  amount  in  the  hands  of  the  debtor,  notice  of 
the  assignment  must  be  given  to  him,  but  no  particular  form  of 
notice  is  required ;  any  writing  or  act  which  clearly  indicates 
that  the  assignor  intends  to  make  over  the  fund  belonging  icy 
him  amounts  in  equity  to  an  assignment  of  the  fund.  Bower  v. 
The  Haddm  Blue  Stme  Co.,  3  Stew.  Eq.  171;  8.  C.  on  appeal, 
mb  nom.  Lyon  v.  Bower,  3  Stew.  Eq.  340;  Shannon>  v.  Mayor, 
supra.  On  notice  being  given  to  the  debtor,. and  the  sums  being 
earned  under  the  contract,  the  debtor  becomes  trustee  or  quasp 
trustee  for  the  assignee  as  to  the  amount  assigned,  subject  to 
existing  equities  and  valid  prior  charges  thereon.  SttoryEq.  Jur. 
§  1044;  ^  Spenc.  Eq.  Jur.  §  857;  Hall  v.  Biifalo,  mprar 
Dark  v.  Hall,  3  Rush.  1,  57;  Meme  v.  Bell,  1  Hai^  73^  84. 
From  this  it  follows  that  neither  payment  to  nor  a  release  or  dis- 
charge by  the  assignor,  after  notice  of  the  assignment,  can  affect 
the  rights  of  the  assignee  against  the  debtor.  Jkme^y.  FainM, 
1  DeG.  &  J.  208;  BriU  v.  TutOe,  supra ;r  Field'  v.  Mayor, 
supra;  North  Bergen  v.  Eager,  12  Vr.  184;  ^  Ponu  Eq.  Jur. 
§  704. 

It  is  evident  from  this  statement  of  the  incidents  of  anequitable. 
assignment  that  acceptance  by  the  debtor  of  the  order  or  assign- 
ment is  not,  in  equity,  necessary  to  its  validity  as  a-  transfer  pro 
tanio  of  a  fund  in  his  hands.  It  takes  effect  from  the  acts  of  the 
assignor  and  assignee,  and  the  debtor,  so  far  as  tiie  right  to  the 
fund  is  concerned,  is  but  the  instrument  through  whom  the  trans- 
fer is  to  be  actually  made.  ''The  debtor^s  acceptance  or  promise 
gives  the  assignee  an  action  at  law  against  him,  not  on  the  assign- 
ment, but  on  the  promise;  in  equity,  it  neither  creates,  increases 
or  diminishes  his  liability  to  the  assignee.  3\P0m.  Eq.  Jur.  § 
1280  and  note  1. 

The  answer  of  the  city  admits  the  making  of  the  contract; 
that  Pbelan  commenced  the  work  under  it,  and  certain  provisions 
of  the  contract;  it  puts  in  a  denial  of  other  allegations  of  the 
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bill,  and  of  knowledge  sufficient  to  form  a  belief  as  to  the  re- 
mainder. As  originally  filed,  the  answer  sets  up  as  a  defence  that 
the  complainant,  prior  to  the  $1,500  loan,  had  loaned  Phelan 
$2,000,  and  sought  to  make  an  arrangement  with  the  city  whereby 
the  payment  of  the  loan  of  $2,000  would  be  guaranteed  to  the 
complainant,  which  the  city  refused  to  do,  and  notified  complain- 
ant, through  its  officials,  that  the  city  would  not  in  any  way 
recognize  any  transfer,  assignment  or  order,  which  should  be 
made  by  Phelan,  or  Munn  &  Phelan,  for  the  payment  of  any 
moneys  to  grow  due  upon  the  contract.  That  complainant  was 
notified  of  the  fii'st  payment  to  Munn  &  Phelan  being  ordered, 
and  advised  to  recoup  itself  from  the  moneys  so  ordered  paid, 
and  that  the  subsequent  loan  of  $1,500  was  made  with  full 
knowledge  of  all  these  facts  and  after  payment  had  been  made 
of  the  loan  of  $2,000. 

This  statement,  contained  in  paragraph  four  of  the  answer,  was, 
under  Rule  224,  struck  out  on  motion.  The  grounds  for  granting 
such  motion  were,  that  the  facts  therein  stated,  if  true,  furnished 
no  defence  to  the  action  for  the  reasons  which  are  hereinbefore 
stated. 

After  the  close  of  the  evidence  counsel  for  the  city  urged  that 
tJie  complainant  was  not  entitled  to  a  decree  on  two  grounds — 
Jirst,  that  no  valid  assignment  had  been  made  out ;  and,  second, 
that  notice  to  the  city  had  not  been  proven. 

The  first  objection  went  not  to  the  form  of  the  assignments,  but 
to  their  execution.  There  were  two,  one  in  the  name  of  "  John 
Phelan,"  the  other  "  Munn  &  Phelan,"  but  each  was  signed  by 
John  Phelan  personally.  It  was  argued  that  the  debt  to  the 
complainant  was  money  borrowed  by  Phelan  on  his  individual 
note,  to  secure  which  he  could  not  use  the  partnership  credit  or 
pro[)erty.  In  support  of  this  position  counsel  cited  Lind.  Part. 
(Text  Book  Series)  Wl^  '203^  note  1;  Mecutchen  v.  Kennedy,  3 
Dutch.  230 ;  Fanners  and  Mechanics  Bank  v.  Green,  1  Vr. 
816;  Craig  w.HuIschizer,  5  Vr,  363,  If  this  case  shows  noth- 
ing which  ta^ces  it  out  of  the  principle  of  those  cases,  the  con- 
tention of  defendants  must  prevail.  In  the  cases  cited,  except 
the  last,  the  non-acting  partner  sought  relief  from  the  act  of  the 
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^ther.  In  this  Munn,  the  passive  partner,  is  a  party,  and  makes 
no  objection  to  anything  done  by  his  partner.  Nor  could  he  well 
do  so.  It  appears  that  on  the  very  day  the  contract  was  signed 
he  assigned  to  Phelan  all  moneys  arising  from  the  contract  except 
a  percentage,  which  he  was  to  receive  only  out  of  the  last  pay- 
ment, Phelan  only  to  have  a  right  to  receive  all  other  moneys 
payable  for  and  on  said  contract.  It  appears  by  his  testimony 
that  Phelan  was  to  do  all  the  work  and  furnish  all  the  money, 
and  by  Phelan's  testimony  that  the  original  loan  by  complainants, 
which  was  the  real  basis  of  the  one  in  question,  was  for  money 
used  on  the  work.  There  is  no  pretence-  that  the  amount  covered 
by  the  assignments  was  that  from  which  Munn's  percentage  was 
to  be  paid.  The  money  was  therefore,  as  between  Munn  &  Phe- 
lan, due  to  and  belonging  solely  to  Phelan,  and  which  he  alone 
had  the  right  to  receive  from  the  city.  As  such,  so  far  as  the 
partnership  was  concerned,  Phelan  could  control  and  dispose  of 
it.  The  citation  from  Lindley  was  urged  as  an  authority  that 
Phelan  had  no  right  to  sign  the  firm  name  to  one  of  the  assign- 
ments ;  but  such  authority  relates  to  the  use  of  the  firm  name  to 
negotiable  instruments.  In  this  case,  he  had  given  his  own 
assignment,  but  the  contract  was  with  Munn  &  Phelan.  It 
might  be  that  the  city  would  not  recognize  his  individual  assign- 
ment, and  would  require  the  name  of  the  firm.  The  money 
belonging  to  him,  as  against  Munn,  and  the  assignment  being 
^iven  to  secure  an  advance  of  money  to  prosecute  the  work,  there 
was  no  fraud  in  his  using  the  name  of  his  firm,  if  it  would  facili- 
tate the  collection  of  the  money.  Boswell  v.  Green,  1  Dutch,  390, 
396,  The  city  had  notice  of  this  authority  in  the  assignment 
itself,  which  recites  that  he  holds  an  assignment  of  said  contract 
and  all  moneys  due,  and  to  become  due  thereunder,  with  power 
of  attorney  to  receive  the  same. 

It  is  claimed  that  the  assignments  cannot  be  recognized  because 
they  violate  an  express  provision  of  the  contract.  That  pro- 
vision is — 

''And  the  said  party  of  the  second  part  further  agrees  that  he  will  give  his 
personal  attention  constantly  to  the  faithful  performance  of  said  work,  and 
that  he  will  not  assign  nor  sublet  the  same,  but  will  keep  the  same  under  his 
•control." 
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This  is  simply  a  provision  against  subletting,  inserted  to  secure- 
the  performance  of  the  contract;  its  violation  might  have  author- 
ized the  city  to  take  the  work  out  of  the  hands  of  another  person^ 
attempting  to  do  it,  but  cannot  control  the  disposition  of  money 
earned  under  the  contract  by  the  contractor,  accepted  by  the  city" 
and  certified  as  done  under  its  terms.  This  line  of  defence  is^ 
open  to  the  criticism  that  it  is  disingenuous,  in  view  of  the  fact 
that  it  appears  by  the  warrants  for  $600  and  $2,000  that  they 
were  actually  paid  on  endorsements,  having  the  same  authority^ 
as  the  assignments  thus  objected  to. 

Did  the  city  have  proper  notice  ? 

The  charter  of  Bayonne  is  found  in  the  laws  of  1872.  P.  L^ 
of  1872  p.  686.  By  section  17  it  is  provided  that  the  treasurer 
shall  pay  out  money  only  upon  the  warrant  of  the  board  of 
councilmen,  signed  by  the  mayor  and  countersigned  by  the  city 
clerk,  and  no  warrants  on  the  city  treasurer  shall  be  authorized 
except  in  pursuance  of  an  order  of  said  board,  passed  at  a  stated 
meeting  and  entered  on  the  minutes.  In  this  case  both  of  the 
assignments  were  given  to  the  city  clerk  and  by  him  presented 
to  the  council  the  last  one  was  read  to  the  council  and  discussed.. 
The  council  was  the  body  under  the  charter  whose  vote  con- 
trolled the  expenditure  of  all  money,  and  it  is  difficult  to  deter- 
mine what  better  service  could  have  been  made.  In  Fldd  v. 
The  Mayor,  supra,  and  in  HaU  v.  The  Mayor  supra,  notice  was 
served  on  the  comptroller ;  in  Shannon  v.  Mayot*,  10  Stew.  Eq. 
123,  service  was  on  the  city  clerk.  In  this  case,  on  the  city  clerk,, 
who  presented  the  assignments  and  notice  to  the  council. 

I  am  of  opinion  that  the  assignments  given  to  the  complain- 
ants were  properly  brought  to  the  notice  of  the  city,  and  that  the 
same  were  valid,  equitable  assignments  of  $1,500  of  the  pay- 
ments made  thereafter ;  that  the  delivery  of  the  warrants  for 
$600  and  $2,000  to  persons  other  than  the  complainant  was  in 
violation  of  its  rights,  and  that  it  is  entitled  to  recover  the  sum* 
of  $1,500,  with  interest  on  $600  from  October  15th,  1889,  and 
on  $900  from  November  5th,  1889,  the  dates,  respectively,  of 
the  two  payments. 
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FBBBUART  TBBM,  180L 


Alexander  T.  McGill,  Ordinary, 


Abraham  V.  Van  Fleet,  Vice-Ordinary. 


Barclay  Lippincott 

V. 

William  H.  Sxowden. 


1.  Under  the  supplement  to  the  act  which  regulates  assignments  for  the 
benefit  of  creditors,  approved  April  12th,  1888  (P.  L.  of  1888  p.  4^2),  the 
fraod  or  irregularity  necessary  to  authorize  the  orphans  court  to  direct  the 
giving  of  notice  may  be  shown  ex  parte  by  affidavit. 

2.  When  the  claim  of  a  creditor  is  excepted  to,  such  creditor  cannot  object 
that  the  exceptant  has  no  right  to  prosecute  the  suit,  because,  in  consideration 
of  a  dividend  advanced  to  him,  by  the  assignee,  lie  agreed  with  the  assignee 
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to  waive  his  right  to  except  to  the  claims  of  other  creditors.    Such  waiver  was 
solely  for  the  protection  of  the  assignee. 

3.  Where  a  creditor,  having  a  claim  for  usurious  interest,  deliberately  falsi- 
fies the  statement  of  it,  so  that  it  appears  to  be  lawful,  and  thus  presents  it  to 
the  assignee,  he  perpetrates  a  fraud  even  though  the  claim  presented  be  not  in 
excess  of  the  usurious  claim. 

4.  The  mere  fabrication  of  written  evidence  to  support  a  just  and  lawful 
claim,  does  not  destroy  the  validity  of  the  claim. 


On  appeal  from  a  decree  of  the  orphans  court  of  Atlantic 
county. 

Mr,  Samud  H,  Grey,  for  the  appellant. 

Mr.  David  J,  Pancoaat,  for  the  respondent. 

The  Ordinary. 

The  decree  appealed  from  determines  exceptions  which  were 
filed,  hy  William  H.  Snowden,  to  the  account  of  George  T.  Lip- 
pincott, assignee  for  the  benefit  of  the  creditors  of  Oscar 
Peuckert,  and,  as  well,  exceptions,  by  the  same  person,  to  cred- 
itors' claims,  by  Lippincott  Sons  &  Co.,  and  the  appellant, 
Barclay  Lippincott,  which  had  been  presented  to  the  assignee. 
Tlie  decree  allows  the  claim  of  Lippincott  Sons  &  Co.,  but,  for 
several  reasons,  reduces  the  amount  of  the  appellant's  claim. 
It  deducts  from  it  a  large  sum;  because  the  transaction,  out  of 
which  the  greater  portion  of  it  grew,  was  deemed  to  be  usurious, 
and  also  allows  a  set-off,  amounting  to  $373.62,  against  it. 
Besides,  the  decree  charges  the  assignee  with  the  costs  of  the 
litigation,  including  a  counsel  fee  of  $300  to  the  proctors  of  the 
exceptant,  and  directs  that  the  amount  of  those  costs  shall  be 
deducted  from  the  dividend  which  will  be  payable  by  the 
assignee  to  the  appellant. 

Barclay  Lippincott  alone  appeals  from  the  decree.  The 
assignee  has  not  appealed. 

To  properly  understand  the  questions  in  controversy,  it  is 
necessary  to  shortly  state  the  pertinent  facts  established  by  the 
proofs. 
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The  assignor,  Oscar  Peuckert,  is  a  German,  who,  for  several 
years,  served  as  a  soldier  in  the  German  army.  He  came  to  the 
United  States  in  1879,  and  first  found  employment  as  a  gardener. 
After  some  years  he  met  Barclay  Lippincott,  the  appellant,  who 
was  at  the  head  of  a  Philadelphia  auction  house,  called  Li[jpiu- 
■c^)tt  Sons  &  Co.,  who  employed  him  to  care  for  a  sail  boat. 
After  a  time  Lippincott  made  him  a  salesman  in  a  general  mer- 
<;handise  store,  named  "The  Grand  Depot,"  which  Lippincott 
then  conducted  at  Atlantic  City. 

In  October,  1883,  Peuckert  concluded,  or  was  induced,  to 
buy  **  The  Grand  Depot,"  and  consequently  bargained  with  Lip- 
pincott for  it,  with  the  result  that  the  stock  in  the  store  was  sold 
to  him  for  $4,208.97,  its  cost  price,  and  a  portion  of  the  store 
building  was  leased  to  him  for  $500  a  year. 

As  Peuckert  had  no  money,  the  sale  of  merchandise  was 
entirely  upon  credit.  In  determining  the  terms  of  the  credit,  it 
was  agreed  in  writing  that  the  principal  should  be  paid  in  three 
years,  and  that,  in  the  meantime,  Peuckert  should  pay  ten  i>er 
'Cent,  a  year  upon  the  $4,208.97. 

It  plainly  appears  that  after  Peuckert  had  made  his  purchase 
•and  entered  into  business  for  himself,  Lippincott  exercised  a 
dominant  influence  over  him.  His  ascendency  was  undoubtedly 
due  to  his  superior  education,  business  experience  and  strength 
of  will,  his  past  relationship  to  Peuckert  and  his  position  as  a 
large  creditor. 

Peuckert's  acts  of  obedience  confirm  me  in  the  belief  that  in 
>all  important  business  matters  he  was  subservient  to  Lippincott's 
will. 

In  1885  he  enlarged  his  store,  taking  additional  room  in  Lip- 
pincott's  building.  It  is  questionable  whether  there  was  a  dis- 
tinct agreement  for  the  payment  of  increased  rent,  but  as  the 
tidditional  room  obtained,  was  valuable,  and  in  no  sense  a  gift, 
Peuckert  was  at  least  bound  to  pay  its  fair  rental  value. 

Just  at  this  time,  and  before  the  enlargement  of  the  store  was 
completed,  Peuckert  became  involved  in  some  unexplaine<l  diffi- 
<julty  with  a  woman,  and  to  escape  her,  at  the  appellant's  instance, 
in   December,  1885,  went   to   Florida,  to  a   plantation   there. 


Digitized  by  VjQOQ IC 


260  PREROGATIVE  COURT.  [48  Eqv 

Lippincott  v.  Snowden. 

belonging  to  Lippincott,  leaving  bis  business  in  charge  of  his- 
sister,  whom  Lippincott  advised.  It  was  upon  this  occasion 
that  Lippincott  devised  the  first  deceit  appearing  in  the  proofs, 
and  gave  it  out,  that  Peuckert  had  gone  to  the  "  old  country,'^ 
reconciling  the  falsehood  with  his  conscience  by  the  assumption 
that  Florida  was  entitled  to  that  distinction  because  it  contained, 
one  of  the  oldest  settlements  in  the  United  States. 

During  this  absence  Peuckert's  sister,  under  LippincottV 
advice,  continued  the  improvement  and  enlargement  of  the  store^ 

In  May,  1886,  Peuckert  returned  to  Atlantic  City  and,  with- 
out dissent  or  objection  to  the  improvements,  took  possession  or 
the  store  and  continued  the  business  as  he  then  found  it. 

Three  months  later  he  discovered  that  he  was  so  hopelessly^ 
insolvent  that  he  could  not  continue  his  business,  and  hence,  onp 
the  9th  of  August,  he  assigned  all  his  property,  for  the  benefit 
of  his  creditors,  to  George  T.  Lippincott,  the  appellant's  son.. 
Before  executing  the  assignment,  he  had  ofiered  to  make  the 
appellant  his  assignee,  but  the  appellant  urged  the  selection  of 
his  son  in  his  stead,  promising  to  become  the  son's  bondsman.. 
The  proceedings  necessary  in  the  assignment  were  conducted  by 
the  appellant's  lawyers,  and,  upon  the  very  day  upon  which  the- 
assignment  was  made,  with  the  approval  and  assistance  of  the- 
appellant  and  the  assignee,  Peuckert  secretly  started  again  for 
Florida.  By  the  appellant's  advice,  in  order  to  mislead  his- 
creditors  as  to  his  whereabouts,  as  he  passed  through  Baltimore 
he  posted  a  previously-prepared  message  to  the  appellant,  to  the 
effect  that  he  had  found  employment  in  Baltimore,  which  mes- 
sage-the  appellant  afterwards  made  use  of  for  the  purpose  for 
which  it  was  designed.  Further,  to  prevent  his  whereabouts 
from  being  discovered,  he  thereafter  corresponded  with  the  appel- 
lant, by  using  envelopes  which  the  appellant  had  addressed  to 
himself  so  that  Peuckert's  handwriting  upon  them  might  not 
betray  him. 

In  making  claim  to  the  assignee  against  Peuckert's  estate, 
Lippincott's  first  demand  was  for  $1,300  for  one  year's  rent. 
If  he  and  Peuckert  had  an  express  agreement  relative  to  an 
increase  of  the  rent  beyond  the  $500  previously  agreed  upon, 
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which  is  doubtful,  it  was  at  best  merely  a  verbal  one.  In  order 
«to  fabricate  written  evidence  of  this  part  of  his  claim,  in  Sep- 
tember, 1886,  the  appellant  sent  a  letter  to  Peuckert  and  re- 
•quested  him  to  copy  it  and  return  the  copy,  in  his  own  hand- 
writing, that  it  might  be  used  in  support  of  the  rent  claim.  The 
ktter,  though  actually  copied  by  Peuckert  in  September,  1886, 
purporteil  to  have  be6n  written  on  the  20th  of  September,  1885, 
^nd  by  its  terms  made  Peuckert  promise  and  agree  to  pay  $1,300 
rent  for  the  year  commencing  October  1st,  1885,  and  ending  on 
September  30th,  1886. 

In  the  next  place,  the  appellant  demanded  the  price  of  the 
merchandise  that  he  had  sold  to  Peuckert,  and,  fearful  that  if  he 
should  demand  the  ten  per  cent,  which  Peuckert  had  agreed  to 
pay  him,  the  claim  would  appear  and  be  held  to  be  usurious,  he 
made  the  claim  out  in  this  manner : 

•^'Stocl*  for  merchandise,  as  per  inventory $4,208  97 

"  Six  per  cent,  interest  as  agreed  from  October  1st,  1883,  to  August 

9th,  1886 : 721  82 

"Good  will : :...  500  00 

$5,430  79 
**Les8  bill  of  merchandise 192  57 

$5,238  22" 

To  create  evidence  to  support  the  claim  thus  made  out,  on  the 
4th  of  October,  1886,  he  wrote  to  Peuckert  that  he  had  been 
4idvised  by  his  lawyers  that  the  original  written  agreement  of 
sale,  though  good  enough  between  him  and  Peuckert,  was  not 
^ood  in  law  under  an  assignment,  and  that  therefore  it  should 
not  be  produced,  but  that  another  one  should  be  prepared  and 
substituted  for  it.  As  to  the  advice  of  one  of  his  lawyers  (not 
•connected  with  the  gentleman  who  represents  the  appellant  on 
this  appeal),  he  wrote  in  the  following  language: 

"He  says  the  main  thing  is  the  ten  per  cent,  interest,  which,  as  interest,  is 
•not  lawful,  and  it  should  be  made  to  express  six  per  cent,  interest,  and  what 
•would  be  equal  to  four  per  cent,  must  be  put  in  as  bonus  for  the  good  will  and 
transfer  of  the  business  to  you ;  and  if  we  say  five  hundred  dollars  bonus,  it 
(makes  it  within  a  few  dollars  of  what  you  and  George  figured  on  as  the 
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amount  due  me  according  to  your  offer  of  ten  per  cent    He  sajs  that  the- 

agreement  is  tigelessly  long,  and  Mr. says  the  enclosed  is  what  we  really 

meant  and  want,  and  is  sufficient  to  guide  the  auditor,  which  is  the  main 
thing,  for,  of  course,  when  we  made  it  Vre  intended  to  make  it  good  in  law  as^ 
well  as  good  between  ourselves.'' 

He  then  requested  Peuekert  to  sign  the  newly-fabricated 
agreement  and  return  it,  and  added  that  he  could  have  it  wit- 
nessed at  Atlantic  City  by  some  one  who  was  acquainted  with 
his  and  Peuckert^s  signatures;  that  that  agreement  must  be 
exhibited,  but  that  the  auditor  would  not  be  hard  to  satisfy  and 
the  court  would  confirm  the  auditor's  report  without  examining^ 
the  exhibits. 

Together  with  this  letter,  the  appellant  sent  the  new  agree- 
ment to  which  he  referred,  which  Peuekert  obediently  signed  and 
returned  to  him.  That  agreement  is  in  evidence.  It  bears  date 
on  the  1st  of  October,  1883,  and,  among  other  things,  provider 
that  Peuekert  shall  pay  $500  a  year  rent,  $500  for  the  good  will 
of  the  business  and  $4,208.97,  with  interest,  for  the  merchandise- 
purchased.  In  other  words,  it,  in  terms,  completely  supports 
the  claim  presented. 

The  original  agreement  has  not  been  produced.  The  appel- 
lant professes  to  have  lost  his  copy  of  it,  and  Peuekert  swears 
that  his  copy  was  in  his  safe  with  his  other  papers  and  went  to 
the  appellant's  son,  his  assignee.  It  may  be  here  said  of  the 
assignee,  not  only  that  he  was  the  appellant's  son,  but  that  he 
was  in  some  way  interested  in  the  firm  of  Lippincott  Sons  <fc 
Co.,  who  exhibited  and  were  allowed  a  claim  of  $6,037.32* 
against  Peuekert,  and  also  was  advised  and  guided  by  his 
father's  lawyers,  who  were  referred  to  in  the  letter  to  Peuekert,. 
from  which  quotation  has  just  been  made. 

On  the  19th  of  May,  1887,  the  assignee  offered,  by  circular 
letter,  prepared  by  his  lawyers,  to  pay  each  of  the  creditors  fifty 
per  cent,  of  his  or  her  claim  if  he  or  she  would,  in  writing, 
agree  to  waive  all  exceptions  he  or  she  had,  or  could  have,  to  the 
claims  of  other  creditors  as  presented,  stating  that  if  such  waiver 
were  not  given  no  payment  would  be  made  until  after  the  fol- 
lowing September  term  of  the  Atlantic  county  courts.     With  the 
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letter  he  enclosed  a  blank  form  of  waiver  to  be  signed.  It  does 
not  appear  how  many  creditors  accepted  this  oflTer,  but  it  is 
shown  that  Snowden,  the  appellee,  who  claimed  $2,165.38  as  a 
creditor,  executed  a  waiver  under  the  date  May  21  st,  1887,  and 
afterwards  was  paid  fifty  per  cent,  of  his  claim. 

On  May  27th,  1887,  Barclay  Lippincott  wrote  to  Peuckert 
and  dismissed  him,  without  money,  from  his  plantation.  In  the 
November  following  the  assignee  finally  accounted. 

After  the  expiration  of  the  time  withinr  which,  by  law,  excep- 
tions might  have  been  filed  to  the  account  of  the  assignee  and  to 
claims  of  creditors,  the  appellee  applied  to  the  orphans  court  of 
Atlantic  county  for  permission  to  attack  the  claims  of  the  appel* 
lant  and  Lippincott  Sons  &  Co.  as  fraudulent,  but,  because  the 
statutory  limit  for  filing  deceptions  had  expired,  l)is  application 
was  denied.  Afterwards,  by  a  supplement  to  the  Assignment 
act,  approved  April  12th,  1888  (P.  L.  of  1888  p.  4^^),  it  was 
provided,  that  at  any  time  within  two  years  from  the  making  of 
any  assignment,  which  had  theretofore  been  made,  the  assignee, 
or  any  creditor  or  person  interested,  might  file  exceptions  to  the 
claim  or  demand  of  a  creditor  or  to  the  final  account  of  the 
assignee,  and  where  fraud  or  irregularity  should  be  shown  the 
orphans  court  should  order  notice  to  be  given  to  those  concerned, 
and  thereupon  it  should  be  vested  with  full  and  complete  juris- 
diction to  determine  the  fraud  and  irregularity.  Under  this  act, 
on  June  1st,  1888,  Snowden  filed  exceptions  to  the  account  of 
the  assignee  and  the  claims  of  the  appellant  and  Lippincott  Sons 
&  Co.,  and,  upon  an  affidavit  made  by  Peuckert,  applied  to  the 
orphans  court  to  direct  notice  to  the  assignee,  the  appellant  and 
Lippincott  Sons  &  Co.,  and  the  court,  after  adjudging  that  due 
proof  of  fraud  and  irregularity  had  been  made,  ordered  that  the 
assignee  and  the  designated  claimants  should  show  cause  before 
it,  on  the  second  Tuesday  of  September  then  next,  why  the 
account  should  not  be  corrected  and  the  indicated  claims  disal- 
lowed, and  directed  that  the  exceptions  should  be  served  and  that 
testimony  might  be  taken  by  the  parties.  In  pursuance  of  this 
order  the  exceptions  were  served  and  the  parties  comraence<l  to 
take  testimony  in  July,  1888,  and  continued  taking  it,  from  time 
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to  time,  for  several  months.  Upon  the  argument  of  the  excep- 
tions and  the  order  to  show  cause,  it  was  objected  that  the 
requirements  of  the  act  of  1888  had  not  been  complied  with,  in 
that  fraud  or  irregularity  had  not  been  shown  by  proof  before 
the  order  to  show  cause  was  made,  and  now  it  is  insisted,  in  the 
first  place,  that  the  orphans  court  was  without  jurisdiction,  in 
that  the  act  of  1888  contemplated  not  only  that  fraud  or  irregu- 
larity should  be  shown  by  proof,  but  also  that  it  should  be  shown 
upon  an  application,  of  which  notice  should  be  given. 

It  is  noticed  that  the  statute  of  1888  first  permits  the  filing 
of  exceptions,  and  then  provides  that  when  fraud  or  irregularity 
is  shown,  notice  shall  be  given.  By  necessary  implication  from 
the  terms  of  the  act  there  must  be  an  ex  parte  preliminary  show- 
ing to  induce  the  court  to  notify  and  hear  the  parties  aunplained 
of.  The  statute  is  silent  as  to  the  manner  in  which  fraud  and 
irregularity  is  to  be  thus  primarily  shown,  but,  following  the 
usual  and  approved  practice  in  courts  of  justice,  it  must  be  by  a 
statement  of  facts  under  oath.  Either  the  exceptions  should  set 
out  such  facts  and  duly  verify  them  by  oath,  or  there  should  be 
independent  proof  of  them.  The  latter  method  was  pursued  in 
this  case.  By  the  affidavit  of  Oscar  Peuckert  it  was  made  to 
appear,  among  other  things,  that  while  the  affiant  was  in  Florida 
the  appellant  claimed  $1,300  for  rent,  when  in  fact  he  was 
entitled  to  only  $500,  and  that  to  make  such  claim  appear  true 
and  right,  he  procured  the  affiant  to  sign  a  false  agreement ;  also, 
that  the  assignee  had  failed  to  demand  and  have  a  just  set-off  to 
the  appellant's  claim.  This  showing  of  fraud  and  irregularity 
is  not  co-extensive  with  that  which  the  orphans  court  found  upon 
the  proofs  taken  under  the  order  to  show  cause,  but  I  fail  to 
perceive  why  it  was  not  sufficient  to  give  the  court  jurisdiction 
to  examine  the  claims  and  the  account  objected  to,  at  least  as  far 
as  the  exceptions  demanded.  The  statute  is  intended  as  a  means 
of  relief  against  fraud-,  and  must  be  liberally  construed  to  effect- 
uate its  purpose.  I  have  no  hesitation  in  holding  that  the 
orphans  court  had  jurisdiction.  The  appellant's  objection  to  the 
form  of  procedure  is  purely  technical.     He  nowhere  asserts,  nor 
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xloes  it  appear,  that  he  did  not  have  notice  of  all  the  allegations 
against  him  and  ample  opportunity  to  be  heard  upon  them. 

It  is  next  insisted  that  the  appellee  Snowden  cannot  prosecute 
this  suit,  because  he  agreed  with  the  receiver  to  waive  his  right 
to  except  to  the  claims  of  other  creditors.  It  may  be  that  the 
waiver,  if  not  vitiated  by  fraud,  is  a  bar  to  Suowden's  reaping 
benefit  from  his  exceptions  at  the  exj)ense  of  the  assignee,  but  it 
cannot  be  relied  upon  by  a  fraudulent  claimant  as  a  defence  to 
•attack  upon  his  fraud.  He  has  no  right  to  seek  refuge  behind 
the  waiver  to  which  he  was  not  a  party,  for  which  he  gave  no 
•consideration  and  by  which  he  was  not  prejudiced. 

Proceeding,  then,  to  the  merits  of  the  questions  raised  by  the 
exceptions  which  are  involved  in  this  appeial,  it  is  observed  that 
the  most  important  inquiry  is,  whether  the  appellant's  claim,  so 
far  as  concerns  the  sale  of  the  merchandise,  is  tainted  with  usury, 
which  was  fraudulently  concealed.  Peuckert  testifies  that  upon 
the  purchase  price  of  the  goods  bought  by  him  he  was  to  pay 
ten  j)er  cent,  interest  for  three  years.  The  appellant  substan- 
tially admits  that  such  was  the  bargain,  but  pretends  that  he 
-understood  that  only  six  per  cent,  was  really  interest,  the  remain- 
ing four  per  cent,  being  payment  for  good  will.  Whatever  con- 
tradiction exists  between  Peuckert  aiid  the  appellant  could  be 
set  at  rest  by  inspection  of  the  written  agreement,  which  was 
executed  by  them  in  1883,  but  the  appellant  claims  that  he  has 
lost  his  part  of  that  agreement,  and  Peuckert  states  that  his  part 
of  it  went  to  the  appellant's  son,  his  assignee.  In  this  situation 
I  turn  to  the  appellant's  letter  of  October  4th,  1886,  and  find 
that  he  there  avows  a  purpose  to  withhold  the  agreement  of 
1883,  and  to  substitute  for  it  the  fabricated  document,  made  in 
1886,  which  he  procured  Peuckert  to  sign,  and,  at  the  same 
time,  that  he  declares  that  the  latter  document  is  to  be  resorted 
to  to  conceal  the  declaration  of  the  true  agreement  that  ten  per 
<!ent.  interest  is  reserved.  In  view  of  these  declarations  I  am 
<x)n8trained  to  believe  that  the  agreement  of  1883  is  not  lost,  but 
is,  even  now,  deliberately  and  designedly  withheld.  Under  such 
a  condition  it  appears  to  be  fit  that  the  familiar  rule,  omnia  prce- 
^umuiitur  contra  spoliaiorerriy  should  be  applied,  and  I  should 
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assume  the  real  agreement  to  be  plainly  usurious.  The  many 
disingenuous  devices  of  the  appellant,  wiiich  are  exhibited  in  the 
proofs  throughout  the  case,  and  his  evident  evasion  and  lack  of 
manly  frankness  in  parts  of  his  testimony,  forbid  reliance  upou 
his  oath  to  the  contrary. 

Now,  to  conceal  that  unlawful  agreement  and  then  present  a 
claim  which  receives  its  life  from  it,  in  lawful,  yet  false  form,  i& 
a  fraud.  And  when  that  fraud  is  viewed  in  the  light  of  the 
admission  in  the  letter  to  Peuckert,  that  the  unlawful  claim  was 
to  be  supported  by  fabricated  evidence  which  is  deliberately  con- 
trived for  imposition  upon  the  court  and  its  auditing  officer,  :t 
becomes  most  plainly  apparent  that  the  whole  scheme  was  replete 
with  moral  turpitude,  which  calls  for  vigorous  denunciation  in 
unmistakeably  clear  language. 

I  agree  with  the  orphans  court  that  the  appellant's  claim  for 
$1,300  rent  should  be  allowed.  It  is  not  necessary  to  determine 
the  truth  of  the  appellant's  insistment  that  Peuckert  agreed  to 
pay  that  amount,  for  he  unquestionably  accepted  additional 
accommodations  for  which  he  was  bound  to  pay,  and  the  evi- 
dence abundantly  satisfied  me  that  $1,300  was  not  in  excess  of 
the  fair  rental  value  of  the  premises  occupied.  The  appellant's 
fabricated  letter  to  sustain  this  claim,  antedated  to  suit  his  pur- 
pose, does  not  destroy  its  validity.  Throwing  out  the  letter  with 
its  intended  deception,  enough  remains  in  the  case  to  fairly  sub- 
stantiate the  claim. 

The  proofs  make  it  clear  that  the  offset  of  $373.62  was  prop- 
erly allowed. 

I  have  been  impressed  that  the  assignee  in  this  matter  has  been 
the  mere  instrument  of  the  appellant ;  all  the  proofs  indicate 
this  so  strongly  that  the  justice  and  propriety  of  charging  the 
appellant  with  the  costs  of  the  proceedings  reviewed  is  beyond 
question. 

After  a  careful  review  of  this  case,  I  am  satisfied  that,  at  least 
as  far  as  the  appellant  is  concerned,  the  decree  of  the  orphans 
court  is  right  and  must  be  affirmed,  with  costs. 
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Sylvanus  B.  Sayre,  appellant, 


Edward  Sayre,  respondent. 

1.  Where  there  is  no  husband  or  widow,  administration  must  be  granted  ta 
the  next  of  kin  of  the  intestate,  if  any  of  them  are  fit  and  competent  and  will 
accept. 

2.  Where  one  of  several  next  of  kin  applies  for  administration,  the  surro- 
gate should  not,  in  any  case,  grant  administration  until  proof  has  been  made 
that  ten  days'  notice  of  the  application  has  been  given  to  the  others. 


On  appeal  from  an  order  of  the  orphans  oourt  of  the  county* 
of  Morris. 

M7\  John  J,  HvbbeUy  for  the  appellant. 

Mr.  George  T.  WertSy  for  the  respondent. 

The  Vice-Ordinary. 

This  is  an  appeal  from  an  order  of  the  orphans  court  of  the 
county  of  Morris.  The  facts  material  to  the  controversy  are  the 
following:  Eliza  B.  Sayre,  a  resident  of  Morris  county,  died 
intestate  on  the  3d  day  of  October,  1890.  ,  The  appellant  and 
respondent  are  her  sons  and  her  only  next  of  kin.  No  applica- 
tion for  administration  was  made  until  February  3d,  1891,  more 
than  one  hundred  and  twenty  days  after  the  intestate's  death,, 
and  then  the  respondent  applied,  and  two  days  thereafter  the 
surrogate  granted  letters  to  him  without  notice  to  the  appellant,^ 
and,  so  far  as  appears,  without  his  knowledge.  The  regularity 
of  the  action  of  the  surrogate,  in  appointing  the  respondent 
without  notice  to  the  appellant,  was  challenged  by  appeal  to  the 
orphans  court,  and  that  court,  by  its  order,  refused  to  revoke  the 
appointment.  This  is  the  order  that  is  under  review,  and  the 
question  presented  for  decision  is,  whether  a  surrogate  may  law- 
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fully,  in  any  case,  appoint  one  of  several  next  of  kin  adminis- 
trator of  an  intestate's  estate  without  notice  to  the  others. 

Where  there  is  no  husband  or  widow,  administration  must  be 
granted  to  the  next  of  kin,  if  any  of  them  are  fit  and  competent 
and  will  accept.  The  statute  so  directs.  Rev,  p,  728  §  28. 
This  is  the  construction  which  the  present  surrogate-general  has 
given  to  the  statute.  Donahay  v.  Hall,  18  Stew.  Eq.  720,  722. 
In  a  case  where  there  are  several  next  of  kin,  the  course  which 
the  surrogate  must  pursue  in  granting  administration  is  plainly 
pointed  out  by  the  first  paragraph  of  the  rules  of  the  orphans 
court.  That  paragraph,  so  far  as  its  provisions  are  pertinent  to 
the  question  now  before  the  court,  provides  that  an  application 
for  letters  of  administration  must  be  in  writing  and  verified  by 
affidavit ;  that  it  must  state  the  names  of  the  heirs  and  next  of 
kin  of  the  deceased,  so  far  as  the  same  are  known,  with  their 
residence  or  post-ofiice  address,  and  the  manner  or  degree  in 
which  they  severally  stand  related  to  the  deceased;  and  wliere 
such  application  is  made  by  one  of  several  persons  equally  enti- 
tled to  receive  letters  of  administration,  the  person  making  the 
application  must  produce  to  the  surrogate  proof  that  at  least  ten 
days'  notice  of  his  application  has  been  given  to  the  other  next 
of  kin  or  parties  entitled  by  law  to  administration.  Dick.  Pro. 
Ct.  Prac.  19.  This  language  appears  to  me  to  be  so  lucid  as  to 
make  the  rule  its  own  expositor.  It  says  plainly  and  distinctly, 
as  I  understand  it,  that  in  case  one  of  several  next  of  kin  apply 
for  administration,  the  surrogate  shall,  in  no  case;  grant  admin- 
istration until  proof  has  been  made  that  ten  days'  notice  of  the 
application  has  been  given  to  the  others.  The  reason  why  the 
applicant  is  required  to  set  forth  in  his  application  the  names 
and  residences  of  the  next  of  kin  of  the  deceased  is,  that  the 
surrogate  may  be  thus  furnished  with  the  means  of  knowing, 
before  he  acts,  that  the  persons  entitled  to  notice  of  the  applica- 
tion have  had  it.  That  part  of  the  rule  which  requires  an 
applicant  to  give  notice  to  all  persons  standing  in  equality  of 
right  with  him,  was  undoubtedly  intended  to  make  a  grant  of 
administration  by  a  surrogate  dependent  upon  the  observance 
^f  that  great  principle  of  justice  which  declares  that,  in  every 
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proceeding  of  a  judicial  nature,  it  is  essential  to  its  validity  that 
the  persons  whose  rights  are  to  be  affected  should  be  a  party  to 
the  proceeding,  and  have  an  opportunity  of  being  heard.  As 
the  case  now  stands,  it  would  seem  to  be  entirely  clear  that  the 
right  of  the  appellant  to  administer  the  estate  of  his  mother  is, 
in  all  respects,  equal  to  that  of  the  respondent,  and  this  is,, 
therefore,  just  the  sort  of  a  case  that  the  rule  was  intended  to- 
r^ulate.  Where  there  are  several  persons  possessing  an  equal 
right  to  administer,  the  evident  design  of  the  rule  is  to  prevent 
a  grant  of  letters  by  the  surrogate  to  any  one  of  them  until  alS 
have  had  an  opportunity  to  be  heard. 

The  ninth  section  of  the  ^'Act  concerning  executors  and  the 
administration  of  intestates'  estates''  {Rev.  p.  397),  authorizes- 
the  surrogate,  in  case  any  person  dies  intestate  within  this  state, 
and  none  of  the  persons  entitled  to  administer  upon  his  estate 
shall  claim  the  same  within  fifty  days  after  his  death,  to  grant 
letters  of  administration  upon  his  estate  to  any  fit  person.  The 
statute  gives  no  directions  on  the  subject  of  notice,  but  the  lan- 
guage of  the  rule  just  considered  plainly  covers  such  a  case* 
And  it  has  already  been  decided  that  the  rule  in  question  applies 
to  such  a  case,  and  that  a  valid  grant  of  administration  cannot 
be  made  under  this  statute  without  notice.  Gana  v.  Dabergotty, 
13  Stew.  Eq.  ISj^y  187. 

The  order  appealed  from  must  be  reversed,  and  the  letters 
granted  to  the  respondent  must  be  revoked.  The  appellant  i& 
entitled  to  costs  against  the  respondent,  both  in  this  court  and  in> 
the  court  below. 


Bridget  Carroll,  appellant, 

V. 

Gertrude  A.  Hause,  by  her  next  friend,  respondent. 

1.  Against  a  beneficiary  having  a  testator  under  his  control,  with  power  to 
make  hiK  will,  the  will  of  the  testator,  especially  in  a  case  where  the  testator 
has  made  an  unnatural  disposition  of  his  property,  the  law  presumes  undue 
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infliience,  and  puts  upon  the  beneficiary  the  burden  of  showing,  afl&rmatively, 
that  when  the  testator  made  his  will  he  did  not  exercise  his  power  over  the 
testator  to  his  own  advantage  and  to  the  disadvantage  of  others  having  an 
equal  or  superior  claim  upon  the  bounty  of  the  testator. 

2.  Whatever  constrains  a  person  to  do  what  is  against  his  will,  and  what  he 
would  not  do  if  left  to  himself,  is  undue  influence,  no  matter  by  what  means 
the  control  is  exercised.  The  extent  of  the  influence,  whether  powerful  or 
slight,  is  wholly  immaterial,  for  the  test  is,  was  it  suflicient  to  destroy  free 
agency ;  if  it  was,  it  will  be  held  to  be  sufficient  to  render  the  instrument 
invalid. 


On  appeal  from  a  decree  of  the  orphans  court  of  Essex 
county. 

Mr.  William  B,  Guild,  for  the  appellant. 

Mr,  Charles  Borcherling,  for  the  respondent. 

The  Vice-Ordinary. 

This  is  an  appeal  from  a  decree  of  the  orphans  court  of  the 
county  of  Essex,  refusing  probate  to  a  paper  purporting  to  be 
the  will  of  Patrick  Monaghan,  deceased.  The  reason  assigned 
in  the  decree  for  refusing  to  admit  the  paper  to  probate  is,  that 
it  had  not  been  published  by  the  decedent  as  his  will  in  the  man- 
ner required  by  the  statute  concerning  wills.  I  cannot  concur 
in  that  view,  but  for  another  reason  I  think  the  decree  is  clearly 
right  and  should  be  affirmed.  The  proofs  show  very  clearly,  as 
I  think,  that  the  paper  is  the  product  of  undue  influence. 

The  decedent  signed  the  paper  in  question  on  the  26th  day  of 
December,  1889,  when  he  and  those  about  him  believed  he  was 
in  the  grasp  of  death  and  could  live  but  a  very  short  time.  He 
was  very  sick,  and  so  extremely  weak  as  to  be  unable  to  write 
his  name ;  he  signed  the  paper  by  making  his  mark ;  he  was  a 
Koman  Catholic,  and  had,  shortly  prior  to  the  day  on  which  he 
signed  the  pa})er,  been  prepared  for  death  according  to  the  rites 
of  that  church.  He  did  not,  however,  die  until  the  16th  day 
of  January  following.  He  was  a  widower,  and  for  more  than  a 
year  prior  to  his  sickness  had  lived  alone  in  a  single  room.  Up 
until  a  few  months  before  he  was  taken  sick  he  had,  for  many 
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years,  drank  to  excess,  but  then  stopped  suddenly  and  afterward 
abstained  rigidly.  His  only  child,  a  daughter,  died  less  than 
two  years  before  he  did.  She  died  in  childbed.  The  caveator 
is  her  daughter  and  the  granddaughter  of  the  decedent,  and  his 
heir  at  law  nearest  in  blood.  The  paper  in  question  disinherits 
the  decedent's  grandchild  and  gives  all  his  property  to  his  sister, 
the  appellant.  She  is  his  sole  beneficiary.  This  sister  and  her 
husband  had  exclusive  charge  of  the  decedent  from  the  com- 
mencement of  his  sickness  up  to  the  time  of  his  death.  Besides 
his  grandchild  and  this  sister,  the  decedent  had  a  brother  and 
nephew  residing  near  him  in  this  state  and  other  relatives  in 
Ireland.  He  was  a  native  of  Ireland.  He  had  a  strong  affec- 
tion for  his  grandchild.  This  he  manifested  by  both  act  and 
speech.  During  the  last  year  of  his  life  he  said,  many  times, 
that  she  should  have  all  of  his  property  that  was  left  after  his 
debts  were  paid.  He  did  not  want  to  make  a  will.  Both  his 
sister  and  the  priest  having  the  care  of  his  soul  tried  unsuccess- 
fully, prior  to  the  day  on  which  the  paper  in  question  was  signed, 
to  persuade  him  to  make  a  will.  The  priest  says  that  the  deced- 
ent was  a  very  peculiar  man  and  did  not  wish  to  make  a  will, 
notwithstanding  he  had  advised  him,  as  it  was  his  duty  to  do  as 
his  priest,  that  he  ought  to  make  a  will.  He  says  the  first  time 
he  spoke  to  him  about  making  a  will  the  decedent  did  not  think 
•he  was  dying,  and  for  that  reason  said  he  would  defer  making  it 
until  some  future  time.  His  sister  swears  that  she  never 
attempted  to  persuade  the  decedent  to  make  a  will,  but  her  testi- 
mony on  this  point  is,  in  my  judgment,  completely  swept  away 
by  the  other  evidence  in  the  case.  There  is  evidence  going  to 
show  that  she  urged  him  so  persistently  to  make  a  will  that  he 
denounced  her  efforts  as  torture.  Besides,  it  must  be  remembered 
that  he  was  completely  in  her  power.  His  condition  was  one  of 
utter  helplessHCss ;  he  could  do  nothing  for  himself;  he  was 
dependent  on  her  for  everything  ;  no  comfort  came  to  him  except 
from  her  hands;  she  occupied  a  position,  therefore,  where  she 
could  dominate  his  mind  and  will  with  little  danger  of  detection  ; 
where  she  could  even  constrain  him  to  stifle  the  love  he  felt  for 
his  little  grandchild  and  make  just  such  a  will  as  she  says  he  did 
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make.  Against  a  beneficiary  thus  having  a  testator  under  hi^ 
control,  with  power  to  make  his  will  the  will  of  the  testator, 
especially  in  a  case  where  the  testator  has  made  an  unnatural 
and  unjust  disposition  of  his  property,  the  law  wisely  presumes 
undue  influence,  and  puts  upon  the  beneficiary  the  burden  of 
showing,  affirmatively,  that  when  the  testator  made  his  will  he 
did  not  exercise  his  power  over  the  testator  to  his  own  advantage 
and  to  the  disadvantage  of  others  having  an  equal  or  superior 
claim  upon  the  bounty  of  the  testator.  Dale  v.  Dale,  11  Stew. 
Eq.  ^7i,,  276. 

The  sister  of  the  decedent  swears  that  the  desire  to  make  the 
will  in  question  originated  with  the  decedent,  and  that  he  made 
this  desire  known  to  her  on  the  afternoon  of  the  26th  of  Decem- 
ber, 1889,  while  she  was  preparing  food  for  him,  by  saying,  **  If 
I  had  a  man  I  should  like  to  draw  a  will ;''  that  she  replied, 
''  all  right,^'  and  then,  after  she  had  finished  what  she  was  doing,, 
she  went  out  and  sent  her  husband  for  the  priest.  Her  husband 
says  that  he  went  for  the  priest  and  told  him  that  the  decedent 
would  like  to  have  a  will  drawn,  and  asked  him  to  come  down* 
and  draw  it.  The  priest,  however,  testifies  that  the  husband^ 
said  that  the  decedent  was  dying  and  had  made  no  disposition* 
of  his  earthly  goods — not  that  the  decedent  wanted  to  have  a  will 
drawn.  That  the  priest  was  not  informed  that  the  decedent 
wanted  a  will  drawn,  or  that  he  desired  to  make  a  will,  is  made 
entirely  certain  by  what  the  priest  said  to  decedent  when  he 
called  on  him.  He  called  a  few  hours  after  receiving  notice  that 
the  decedent  was  dying.  He  says  he  went  to  decedent's  bed  and 
asked  him,  in  the  presence  of  two  witnesses,  if  he  knew  he  was 
about  to  die,  and  that  decedent  replied  that  he  did.  He  says, 
then,  "  I  told  him  I  thought  it  was  better  for  him  to  arrange 
his  account,  otherwise  there  would  be  litigation  afl«r  his  death." 
In  the  same  connection  he  says,  "  I  spoke  to  him,  and  reiterated 
again  and  again,  and  asked  him  what  he  would  do,  and  how  he- 
intended  to  dispose  of  his  property.  He  told  me  he  would  leave 
his  property  to  his  sister  Bridget."  A  person  who  was  present 
at  this  interview,  and  who  signed  the  paper  as  a  subscribing 
witness,  says,  that  before  the  decedent  said  ke  would  leave  his 
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property  to  his  sister  the  priest  asked  him  if  he  had  any  rela- 
tives ill  this  country,  and  that  the  decedent  replied  none  except 
his  sister ;  and  that  the  priest  then  asked  to  whom  he  intended 
to  leave  his  property,  and  that  decedent  replied  to  his  sister. 
The  priest  then  drew  the  paper  callerl  a  will  and  had  the  deced- 
ent put  his  mark  to  it.  This  statement  shows  how  the  paper 
came  to  be  drawn  and  signed. 

Undue  influence  consists  in  the  destruction  of  free  agency. 
Whatever  constrains  a  person  to  do  what  is  against  his  will,  and 
what  he  would  not  do  if  left  to  himself,  is  undue  influence,  no 
matter  by  what  means  the  control  is  exercised.  The  extent  or 
degree  of  the  influence  is  wholly  immaterial,  for  the  test  is,  was 
the  influence,  whether  powerful  or  slight,  sufficient  to  destroy 
free  agency,  so  as  to  make  the  act  brought  in  judgment  the  act 
of  another  rather  than  the  expression  of  the  mind  and  heart  of 
the  actor.  Undue  influence  exercised  by  any  one,  whether  he  or 
another  gains  by  its  exercise,  renders  the  will  or  other  instrument 
thus  procured  worthless.  These  principles  are  so  well  settled 
and  familiar,  and  so  obviously  essential  for  the  protection  of 
those  sufiering  from  sickness  or  subject  to  the  infirmities  of  old 
age,  as  to  dispense  with  the  citation  of  authority.  Applying 
them  to  this  case,  it  is  clear  that  the  paper  under  consideration  is 
the  product  of  undue  influence.  Left  to  himself,  it  is  manifest 
that  the  decedent  would  have  died  intestate.  He  did  not  want  to 
make  a  will.  When  he  was  first  advised  by  his  priest  to  make 
a  will  he  refused,  or  deferred  doing  so  until  another  time.  His 
priest  says  he  refused  because  he  did  not  think  he  was  dying. 
But  now  he  is  told  he  is  about  to  die ;  he  believed  he  was  in  the 
grasp  of  death;  he  is  also  told  that  it  will  be  better  for  him  to 
make  a  will,  and  that  if  he  does  not  litigation  will  follow  his 
death.  These  words  came  to  him  from  his  spiritual  adviser — 
from  the  man  to  whom  he  had  committed  the  welfare  of  his  soul 
and  in  whom  he  reposed  the  highest  and  holiest  trust  that  it  is 
possible  for  one  human  being  to  repose  in  another.  Spoken  by 
such  a  person,  at  such  a  time,  they  were  invested  with  all  the 
coercive  force  that  words  can  ever  have.  To  the  decedent  their 
force  was  irresistible.     They  not  only  subdued  and  broke  his  will, 
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but  put  his  recollection  in  a  state  of  chaos.  They  made  him  forget 
his  grandchild,  his  brother  and  his  nephew.  He  said  he  had  no 
relatives  in  this  country  except  a  sister.  The  words  possessing 
the  greatest  force  were  false.  The  priest  had  no  warrant  what- 
ever for  declaring  that  if  the  decedent  did  not  make  a  will  there 
would  be  litigation  afler  his  death.  No  matter  with  what  motive 
or  for  what  purpose  this  declaration  was  made,  there  can  be  no 
doubt  that,  though  entirely  false,  it  o|)erated  as  a  powerful  appeal 
to  the  fears  of  the  decedent,  and,  coupled  as  it  was  with  the 
advice  of  his  priest  that  it  was  better  for  him  to  make  a  will, 
that  it  constrained  him  to  do  what  he  did  not  want  to  do,  and 
what  he  would  not  have  done  if  left  to  himself. 

The  decree  of  the  orphans  court  should  be  affirmed,  with  costs* 
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COURT  OF  ERRORS  AND  APPEALS 

OF  THE 

STATE  OF  NEW  JERSEY, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 

AND  PREROGATIVE  COURT. 
MARCH  TBRM,  1801 


Daniel  Lodob,  appellant^ 

V. 


James  McOovern  and  The  Inhabitants  of  the  City  op 
Trenton,  respondents. 

1.  An  owner  of  land  abutting  on  a  street  whose  road-bed  is  being  paved 
in  an  imperfect  manner  hj  a  contractor  with  the  city,  has  a  standing  in  equity 
to  restrain  the  common  council  from  paying  for  such  work  in  cases  in  which 
such  land-owner  will  be  assessed  in  part  for  such  cost. 

2.  The  sole  relief  in  such  case  is  an  injunction  restraining  the  council  from 
pa3ring  for  such  imperfect  work  before  a  trial  at  law. 

3  The  bill  should  be  for  the  other  land-owners  similarly  situated  as  for 
<»>mplainant. 

4.  The  bill  should  show  that  the  common  council  unreasonably  refused  to 
-oontest  the  bill  of  contractor. 
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On  appeal  from  a  decree  in  MeGovem  v.  Lodor,  advised  by 
Vice-Chaneellor  Bird,  granting  a  perpetual  injunction,  as  prayed 
in  complainants'  bill. 

Mr,  William  M.  Lanning,  for  the  appellant 

Mr.  Samuel  Walker,  Jr.,  and  Mr.  Oarret  D.  W.  Vroom,  for  the 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Beaslby,  C.  J. 

The  characteristic  facts  constituting  the  basis  of  this  litigation 
may  be  expressed  in  a  few  words.  The  city  of  Trenton  entered 
into  a  contract  with  Mr.  Lodor,  who  is  now  the  appellant,  for 
the  paving  by  him  of  the  road-bed.  of  one  of  its  streets,  the 
work  to  be  done  in  a  designated  manner  and  with  specified  ma- 
terials. The  respondent,  Mr.  McGrovern,  is  the  owner  of  a  lot 
abutting  on  that  portion  of  the  street  so  to  be  improved,  and,  by 
reason  of  certain  provisions  in  the  charter  of  the  city,  he  will  be 
liable  to  be  assessed  for  a  part  of  the  cost  of  such  paving ;  and 
liis  complaint  in  his  present  bill  is,  that  this  work  is  being  done 
by  the  appellant  imperfectly,  both  with  respect  to  materials  and 
skill,  in  violation  of  his  contract,  and  that  the  city,  unjustly  and 
to  the  manifest  damage  of  the  complainant,  acquiesces  in  such 
misconduct,  and  is  ready  to  pay  for  the  work  at  the  stipulated 
rate. 

Upon  the  assumption  that  this  undertaking  is  being  treated  in 
this  objectionable  manner,  it  is  manifest  that  the  complainant^ 
Mr.  McGovern,  will  sustain  a  wrong,  unless  he  shall  have  judicial 
succor,  for  he  will  ultimately  be  compelled  to  pay  for  defective 
and  inferior  work  and  materials  at  the  same  rate  as  though  they 
were  perfect  and  superior.  For  such  a  wrong  there  must  be  a 
legal  remedy  of  some  sort,  and  it  is  obvious  that  in  a  common 
law  court  such  redress  cannot  be  obtained.  Before  such  tribunals 
the  complainant  could  not  in  any  mode  present  the  question 
whether  this  work  had  been  properly  done  or  not;  for  it  has- 
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lieen  repeatedly  decided  by  the  courts  of  this  state  that  a  land- 
owner thus  situated  cannot  raise  such  an  issue  after  such  work 
has  been  done  and  its  cost  has  been  or  is  being  assessed.  Neces- 
sarily the  citizen  thus  oppressed  has  the  right  to  appeal  to  a  court 
of  equity  for  protection,  and,  consequently,  the  legal  authority 
of  McGovern  to  file  this  bill  by  force  of  the  circumstances  nar- 
rated must  be  unquestionable.  The  principle  referred  to  was 
-declared  by  Chancellor  Zabriskie  over  twenty  years  ago  in  these 
words,  viz. :  "  The  only  remedy  in  such  a  case,  if  the  city  authori- 
ties will  not  resist  the  claim,  is  in  equity.  If  the  land-owners 
stand  by  and  see  the  city  pay  the  contractor  they  can  have  no 
relief  against  the  assessment.  This  was  so  held  by  the  court  of 
errors  in  case  cited  by  the  counsel  of  the  defendant.  The  State  v. 
Jersey  (My,  5  Dutch,  IiJ^lP  Equitable  jurisdiction  was  exercised 
in  similar  situations  in  the  cases  of  Bond  v.  Newark,  4,  C,  E,  Gr. 
S76 ;  Scliumm  v.  Seymour,  9  C,  E,  Or,  I44,  and  in  lAebstien  v. 
Newark,  9  C.  E,  Gr.  202. 

But  while  the  standing  of  the  complainant  in  the  tribunal  to 
\vhich  he  has  appealed  is  not  open  to  doubt,  the  important  ques- 
tion necessarily  supervenes  as  to  what  is  the  nature  and  scope  of 
the  relief  to  which  he  is  entitled. 

This  inquiry,  it  would  seem,  will  be  answered  as  soon  as  it 
shall  have  been  precisely  ascertained  what  is  the  wrong  with 
which  the  complainant  was  and  is  threatened.  Such  wrong  is 
plainly  manifested  on  the  face  of  his  bill ;  it  is,  in  a  word,  this  : 
tliat  the  city  authorities  intend  to  pay  the  bill  of  this  contractor 
tit  full  contract  prices,  although  the  work  and  materials  furnished 
by  him  are  grossly  imperfect.  That  this  is  the  entire  context  of 
the  complainant's  grievance  is  obvious  from  the  fact  that  if  the 
municipal  authorities  had  exhibited  the  opposite  purpose — that 
•IS,  had  declared  that  the  contractor  was  in  default,  and  that  they 
would  not  pay  until  the  job  had  been  executed  according  to 
stipulation — the  complainant  would  have  been  destitute  of  all 
right  to  intervene  in  the  affair,  either  at  law  or  in  equity.  If 
the  city,  in  its  answer  in  this  case,  supported  by  its  proofs,  had 
shown  that  it  intended  to  contest  the  contractor's  right  to  these 
moneys,  it  appears  to  be  indisputable  that  such  showing  would 
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have  utterly  exploded  the  entire  ground  of  equitable  jurisdiction. 
In  the  faoe  of  such  a  demonstration  the  complainant  would  have 
been  stripped  of  every  vestige  of  rightful  status  in  a  court  of 
equity,  and  as  a  corollary,  therefore,  it  follows  that  if  he  shall  be 
protected  against  a  voluntary  payment  of  this  money  by  the  city, 
he  will  receive  the  complement  of  relief  to  which  he  is  entitled. 

And  beyond  this  bound  we  think  that  in  this  class  of  cases 
the  court  of  chancery  has  no  jurisdiction.  It  has  no  right  in 
the  present  instance  to  try  and  definitely  settle  the  question  be- 
tween the  city  and  Mr.  Lodor  whether  their  contract  has  been, 
or  is  being,  executed  according  to  its  terms.  In  such  a  contest 
there  is  no  quality  that  in  the  faintest  degree  subjects  it  to  equita- 
ble cognizance;  fl)r  it  is  the  common  case  of  a  dispute  respecting 
the  performance  of  ordinary  labor.  For  the  breach  of  an  un- 
dertaking ot  this  kind  the  remedy  at  law  is  convenient  and  on 
all  sides  adequate.  Indeed,  it  is  so  complete  that,  in  a  l^al  forum, 
the  contractor  can  recover  nothing  unless  be  can  sliow  substantial 
compliance  in  every  particular  with  his  stipulations,  or  if  the 
promisee  shall  have  accepted  the  imperfect  work  he  can,  as  a  gen- 
eral rule,  exact  a  diminution  of  the  agreed  price.  Under  sudi 
circumstances,  I  r^ard  it  as  the  universal  rule  that  such  con^ 
tracts,  under  usual  conditions,  cannot  be  enforced  in  a  court  of 
equity ;  for  to  sanction  such  a  jurisdiction  would  be  to  revohn 
tionize  the  entire  course  of  judicial  procedure  in  this  state.  It 
will  be  noticed  that  in  this  instance  the  juncture  is  presented  of 
an  alleged  refusal  of  a  contractor  to  make  his  work  conform-  to- 
the  terms  of  his  agreement,  and,  if  equity  can  intervene  in  such* 
a  situation,  so  it  can  in  every  case  in  which  a  mechanic  is  devi- 
ating from  his  stipulations,  and  thus,  when  an  injunction  becomes- 
incidentally  necessary,  the  chancellor  is  made  the  superintendent 
of  the  universal  labor  of  the  state.  Such  a  doctrine  would  be 
abnormal,  and  would  tend  to  obliterate  or  confuse  the  boundar)r 
lino  that  separates  the  jurisdictions  of  our  l^al  and  equitable 
tribunals. 

Nor,  in  this  connection,  should  it  be  overlooked  that  the 
assumption  by  the  court  of  chancery  of  the  right  to  formally 
settle  the  present  litigation  as  between  the  city  and  this  con- 
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tractor  has  deprived  the  latter  of  a  prerogative  that  is  justly 
esteemed  of  the  utmost  importance.  This  is  the  position  of 
things :  The  contractor  asserts,  and  is  ready  to  maintain  before 
the  proper  forum,  that  he  has  in  every  particular  performed  his 
agreement;  his  right  is  undoubted  to  have  that  contention,  if  it 
be  in  dispute,  settled  by  a  jury ;  but  the  complainants  insist 
that  the  city  should  not  voluntarily  admit  and  pay  this  claim. 
But  in  such  a  proposition,  even  if  established,  how  is  it  that  the 
contractor  is  to  be  deemed  to  have  forfeited  his  right  to  a  trial 
by  the  country  ?  In  point  of  fact,  this  controversy  is  between  the 
complainant  and  the  city.  No  fraud  is  alleged  or  proved,  and 
if  the  city  is  williug-to  pay  the  contractor,  certainly  such  willing- 
ness cannot  be  imputed  to  the  latter  so  as  to  occasion  a  forfeiture 
of  his  rights. 

In  fine,  bills  of  this  sort  are  pure  injunction  bills,  and  will 
not,  in  a  collateral  way,  draw  to  equity  cognizance  over  contro- 
versies that  are  alien  to  its  genius  and  its  methods  of  procedure. 
It  is  not  true,  by  any  means,  that  when  a  court  of  conscience  has 
acquired  cognizance  for  one  purpose,  it  thereby  acquires  cogni- 
zance over  the  entire  controversy  for  all  purposes.  In  the  case 
before  us,  the  appropriate  litigants  are  the  city,  on  the  one  hand, 
and  the  contractor  on  the  other ;  their  forum  is  the  legal  one, 
and  the  complainant  being  interested  only  to  the  extent  that  the 
moneys  in  question  should  not  be  voluntarily  paid  by  the  city, 
cannot  change  the  forum  for  the  purpose  of  settling  the  main 
controversy — he  cannot  take  away  from  the  city  and  the  con- 
tractor their  right  to  have  the  matter  in  question  determined  by 
a  common  law  court.  In  the  case  of  Brown  et  al,  v.  Edsall  d  ai,, 
1  Stock,  £57,  it  was  pro|>erly  declared  by  the  chancellor  that  "  the 
court  of  chancery  in  this  state  has  never  adopted  the  principle 
that,  because  its  jurisdiction  has  once  rightfully  attached,  it  will 
retain  the  cause,  as  a  matter  of  right,  for  the  purpose  of  complete 
relief  It  is  conceived  that  in  no  imaginable  case  would  the 
divergence  from  sound  principle  be  wider  than  to  apply  in  the 
present  instance  the  rule  that  when  a  court  of  equity  has  acquired 
jurisdiction  to  grant  an  injunction  for  a  special  purj>ose  it  may 
go  on  and  decide  all  the  issues.     The  present  complainant  can- 
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not  intervene  except  in  the  degree  necessary  for  his  own  protec- 
tion, and  he  cannot,  in  a  collateral  way,  become  the  sole  arbiter 
lUi8,and  against  the  will  of  the  real  litigants  transport  them  from 
the  legal  to  the  equitable  tribunal. 

There  are,  it  is  true,  cases  in  this  line  in  our  reports  in  which 
the  entire  cause  was  disposed  of  in  equity,  but  this  was  done 
without  objection  and  without  consideration  of  the  principle  here 
discussed.  Such  cases,  so  far  as  they  may  appear  to  conflict  with 
the  rule  here  established,  must  be  considered  to  be  overruled. 

The  foregoing  considerations  have  led  this  court  to  the  con- 
clusion that  the  present  decree  appealed  from  should  be  reversed. 

But  as  we  think,  from  the  evidence  in  the  case,  that  the  appel- 
lant's claim  is  open  to  question,  and  that  he  should  not  be  paid 
for  the  work  done  by  him  under  present  circumstances,  we  are 
further  of  opinion  that  the  city  should  be  enjoined  from  making 
such  payment  of  any  of  the  moneys  that  are  alleged  to  have 
accrued  under  the  contract  in  question,  or  which  may  hereafter 
be  alleged  to  have  accrued  by  force  of  the  contract  in  question, 
until  such  injunction  shall  have  been  dissolved  or  the  appellant 
shall  have  established  his  right  thereto  by  a  suit  at  law.  We 
also  direct  that  the  decree  should  contain  a  provision  giving  the 
complainant  in  the  court  of  chancery  the  right  to  intervene  and 
make  defence  in  such  action,  but  at  his  own  risk  with  respect  to 
costs,  in  case  the  city  shall  notify  him  that  it  will  not  make  de- 
fence therein. 

With  respect  to  the  formal  errors  to  which  exception  was 
t^ken  at  the  argument,  we  are  of  opinion  that  the  bill  should 
have  been  exhibited  for  the  i*elief  of  the  complainant,  and  also 
for  all  the  other  land-owners  similarly  situated  who  might  desire 
to  come  in.  This  was  a  defect  in  the  present  procedure,  and  it 
was  objected  to  in  the  answer.  But  that  exception  became  in- 
operative when  an  amendment  in  that  respect  was  ordered.  If 
such  amendment  was  insufficient  with  regard  to  forum  or  extent, 
or  the  persons  named  in  it  as  parties  were  not  actually  brought 
into  court,  objections  on  these  accounts  should  have  been  taken 
before  trial. 
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So,  we  further  think  that  it  was  necessary  for  the  complainant 
-to  show  distinctly  in  his  bill  that  the  common  council  had  been 
•called  upon  to  i>erform  the  duty,  the  not  doing  of  which  formed 
the  basis  of  complaint,  but  we  are  of  opinion  that  in  view  of  the 
^mswer  and  proofs  it  sufficiently  ap()ears  that  the  attitude  of  the 
•common  council  was  antagonistic  to  the  complainant's  position, 
^nd  that,  consequently,  the  objection  cannot  prevail  on  final 
hearing. 

The  city  should  be  directed  to  pay  the  costs  of  the  complainant 
in  the  court  of  chancery. 

No  costs  are  allowed  on  the  appeal. 

For  reversal — ^The  Chief- Justice,  Depue,  Dixon,  Garri- 
son, Knapp,  Magie,  Reed,  Van  Syckel,  Smith,  Whit- 
AKER — 10. 

Far  affirmance — None. 


Ralph  G.  Packard,  appellant, 
The  Bergen  Neck  Railway  Company,  respondent. 

1.  On  a  bill  by  a  railroad  for  an  injunction  to  restrain  a  person  from  build- 
ing a  canal  across  land  previously  condemned  for  the  railroad's  use,  for  which 
•damages  have  been  assessed  by  a  jury  and  paid  into  court,  defendant  cannot 
ui^  that  the  complainant's  charter  has  expired,  since  such  objection  should 
have  been  taken  by  certiorari. 

2.  The  right  to  enter  upon  condemned  lands,  which  is  conferred  by  Rev.  tit. 
** JRaUroads  and  Canals"  §  lOOf  upon  a  railroad,  upon  paying  the  amount 
awarded  by  the  commissioners,  is  not  stayed  by  the  suing  out  of  a  writ  of 
^•rror  by  the  owner  of  the  lands. 

3.  Sup.  Rev.  tit.  "  Condemnation  of  Lands "  J  ^,  providing  that  whenever  it 
shall  appear  to  the  chancellor  that  lands  taken  by  right  of  eminent  domain 
are  eneambered  by  any  mortgage  <&c.,  the  money  awarded  to  the  owner  may 
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be  paid  into  the  court  of  chancery,  applies  to  appeals  from  the  circuit  court, 
as  well  as  from  the  court  of  common  pleas. 

4.  The  charter  of  the  city  of  Bayonne,  requiring  that  provisions  for  open- 
ing and  grading  a  street  must  be  taken  by  "  ordinance,"  applies  to  the  build- 
'ng  of  a  draw-bridge,  and  provisions  therefor  by  " resolution"  are  void. 

5.  It  is  not  competent  for  a  private  individual  to  object  to  a  crossing  at 
grade  on  the  ground  that  Eev.  tiL  ^^Bdilroads  and  Canals"  i  102  prevents  rail- 
roads from  crossing  any  street  or  highway  in  any  city  except  above  or  below 
grade,  especially  when  he  will  not  be  particularly  injured  by  a  crossing  at 
grade. 

6.  In  such  action,  where  a  projected  highway  of  the  city  coincides  with  the 
intersection  of  the  proposed  canal  and  railroad  in  a  marsh  inaccessible  to 
horses  and  vehicles,  and  defendant  has  procured  the  adoption  of  a  resolution 
by  the  city  council  granting  to  defendant  a  contract  for  the  erection  of  a  draw- 
bridge at  that  point,  a  preliminary  injunction  prayed  by  defendant  against  the 
construction  of  the  railroad  by  a  solid  filling  will  not  be  granted,  unless  he 
will  stipulate  to  release  the  judgment  for  damages  already  awarded,  and  sub- 
mit to  a  new  award,  and  obtain  the  consent  of  the  city  council  to  allow  the 
railroad  to  cross  the  street  in  question  at  grade,  and  not  insist  upon  a  draw- 
bridge. 

7.  Such  preliminary  injunction  will  not  be  granted  when  the  evidence  iiiils 
to  show  the  accrued  cost  of  defendant's  canal,  or  an  estimate  thereof,  or  how 
much  more  it  would  cost  complainant  to  erect  a  draw-bridge  than  to  cross  by 
a  solid  filling,  or  that  such  cost  would  not  be  more  than  the  whole  value  of 
defendant's  canal,  or  that  the  work  already  expended  would  be  a  total  loss. 


On  appeal  from  a  decree  advised  by  Viee-Chaneellor  Pitney 
in  Bergen  Neck  Railway  Co.  v.  Packard^  who  filed  the  following 
conclusions : 

The  complainant,  claiming  to  be  duly  organized  under  the 
Greneral  Railroad  law,  laid  out  a  railroad  along  the  margin  of  a 
stretch  of  salt  marsh  which  skirts  New  York  bay,  within  the 
corporate  limits  of  the  city  of  Bayonne.  In  so  doing  it  crossed 
lands  of  the  defendant,  of  which  it  proposed  to  take  about  two 
acres.  The  defendant  had  previously  planned  a  canal  and  basin 
for  large  vessels,  to  be  excavated  in  the  salt  marsh,  and  extend- 
ing therein  some  two  thousand  feet  from  the  shore.  This  was  to 
be  reached  by  a  channel  dredged  out  to  the  requisite  depth 
through  the  shallows  from  deep  water.  The  mouth  of  this  canal 
or  basin  was  crossed  by  the  complainant's  proposed  road,  and  the 
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building  of  the  road  in  the  ordinary  way  would,  of  course,  en- 
tirely obstruct  it. 

About  January  1st,  1890,  the  defendant  had  substantially 
completed  his  dredging  in  the  shallows,  and  had  commenced  the 
excavation,  in  the  salt  marsh,  of  the  bed  of  the  canal.  The  com- 
plainant, being  unable  to  settle  with  defendant,  on  January  11th,. 
1890,  applied  to  Judge  Knapp  for  the  appointn^ent  of  commis- 
sioners. They  were  duly  appointed,  on  notice,  on  January  22d^ 
On  February  3d  they  met,  after  notice,  and  viewed  the  premises,, 
and  on  March  13th  made  their  award.  In  the  meantime  defend- 
ant had  proceeded  with  his  excavation,  and  on  February  3d,  the 
date  of  the  first  meeting  of  the  commissioners,  was  engaged  i» 
excavation  on  the  land  to  be  condemned,  and  on  the  13th  of 
March  had  entirely  crossed  it.  The  defendant  appealed  from  the 
award,  and  the  appeal  came  on  for  trial  at  the  Hudson  circuit 
court  April  30th,  and  was  given  to  the  jury  May  2d.  The  rail- 
road company,  being  called  on  at  the  trial  so  to  do>  declared  that 
their  plan  and  intention  was  to  build  a  solid  embankment  across- 
the  proposed  canal,  and  that  they  were  willing  that  damages 
should  be  assessed  accordingly,  and  the  case  wa&  so  put  to  the 
jury. 

At  the  trial  it  appeared  that  the  salt  marsh,  to^  be  occupied  by 
the  defendant's  proposed  canal  and  basin,  was  crossed  by  divers- 
streets  laid  out,  but  not  actually  opened  or  usedi,  and  that  the 
title  to  the  bed  of  three  of  these  streets,  via,  East  Twenty-fifth,. 
East  Twenty-eighth  and  East  Twenty-ninth^  had  been  acquired 
by  the  city  by  ordinance  opening  the  same  ;  whereupon,  in  in- 
structing the  jury  on  the  subject  of  damages,  the  learned  judge 
told  them  that  the  defendant  had  no  right  to  excavate  for  his 
canal  and  basin  across  the  public  streets,  and  that  his  project 
must  be  so  far  restricted  as  that  circumstance  w(Hild  restrict  it,, 
and  that  they  should  assess  their  damages  accordingly.  The 
jury,  nevertheless,  found  a  verdict  for  $17,000,  in  place  of  aft 
award  by  the  commissioners  for  $5,000.  Judgment  was  not  en- 
tered on  the  verdict  until  September  6th,  the  delay  being  due  to* 
D(^tiations  for  settlement  between  the  parties. 
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On  the  6th  of  May,  four  days  after  the  verdict,  the  defend- 
:ant  petitioned  the  mayor  and  common  council  of  Bayonne  to 
vacate  six  streets  of  the  city  where  his  proposed  canal  and  basin 
would  cross  and  occupy  them.  These  six  comprised  all  the 
streets  interfered  with  by  the  canal  and  basin  except  East 
Twenty-eighth  street.  This  East  Twenty-eighth  street,  as  laid 
out  on  paper,  crosses  the  defendant's  canal  at  the  point  where 
the  complainant's  railway  crosses  it.  It  crosses  the  canal  almost 
;at  right  angles,  but  it  cuts  the  line  of  the  railroad  at  a  very  acute 
Angle.  With  regard  to  this  street  the  defendant,  by  his  petition, 
requested  the  common  council  not  to  vacate  it,  but  to  permit  him 
*o  grade  it  from  the  westernmost  limit  of  his  land  to  the  western- 
most side  of  his  canal  and  basin,  and  to  build  and  maintain  a 
•draw-bridge,  not  over  twenty-five  feet  wide,  on  the  line  of  the 
street,  and  across  the  canal.  The  result  of  a  draw-bridge  at  the 
rpoint  described  would  substantially  defeat  the  construction  of 
the  complainant'ts  road.  This  petition  was  acted  upon  by  the 
•common  council  the  Same  evening,  without  any  notice  whatever, 
4ind  a  resolution- was  adopted  in  precise  accordance  with  the  de- 
fendant's prayer  in  his  {)etition.  In  fact,  the  counsel  for  the  de- 
fendant in  his  litigation  with  the  complainant  was  also  the  stated 
•counsel  of  the  municipality.  Negotiations  for  a  settlement  be- 
tween the  parties  were  had,  extending  from  the  date  of  the  verdict 
to  late  in  September,  without  result.  On  the  26th  of  September 
(the  complainant  filed  its  bill  in  this  court,  properly  verified,  set- 
ting out  tlie  <;ondenmation  proceedings  and  award,  verdict  and 
judgment  thereon,  and  also  that  the  land  condemned  was  subject 
to  certain  mortgages  and  other  encumbrances,  and  asking  for 
leave  to  pay  the  money  into  court  under  the  provisions  of  the 
-second  section  of  the  act  of  March  9th,-  1877.  P.  L,  of  1877  p. 
137 ;  Rev,  Sup,  p,  1^8.  Upon  filing  this  bill,  an  order  was  made 
for  paying  the  money  into  court,  and  it  was  done  on  September 
57th.  Such  payment  included  interest  and  costs.  Notice  was 
:given  to  the  defendant  of  this  payment,  and  he  at  once  brought 
ihis  writ  of  error  to  the  court  of  errors  and  appeals  to  review  the 
judgment  of  the  circuit  court.  On  the  29th  of  September  com- 
plainant filed  another  bill,  setting  out  the  facts  as  hereinbefore 
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stated,  and  that  the  defendant  proposed  to  grade  Twenty-eighth 
street,  and  to  construct  a  draw-bridge  over  his  canal,  all  within 
the  limits  of  the  land  taken  and  condemned  by  the  proceedings 
in  question,  and  praying  an  injunction.  Upon  filing  this  last 
bill,  with  affidavits,  and  upon  exhibits  shown,  an  order  was  made 
that  the  defendant  show  cause,  on  a  day  named,  why  the  injunc- 
tion should  not  issue.  The  defendant  filed  his  answer,  combined! 
with  a  cross-bill,  by  which  be  set  up  several  defences  to  com- 
plainant's equity,  to  be  specifically  noticed  hereafter,  and  by  his- 
cross-bill  set  out  in  full  the  nature  and  extent  of  his  proposed^ 
canal  and  basin,  claimed  that  the  complainant's  railroad,  con- 
structed as  proposed,  would  ruin  the  enterprise,  render  all  the* 
moneys  expended  a  complete  loss,  and  for  these  reasons  that  the- 
conduct  of  the  complainant,  in  so  constructing  their  road,  was  a< 
wanton  and  unwarranted  exercise  of  a  statutory  power  which, 
should  be  restrained  by  this  court,  and  praying  that  complainant 
might  be  restrained  from  crossing  his  canal  except  by  a  draw- 
bridge, and  from  crossing  East  Twenty-eighth  street  except  by^ 
an  overhead  crossing. 

The  motions  for  and  against  injunctions  on  either  side  were 
argued  at  great  length  by  the  defendant's  counsel  and  decided  by 
me  at  once.  I  am  now  asked  to  state  my  reasons  for  use  on* 
appeal. 

The  first  point  made  by  the  defendant  was,  that  the  complain- 
ant's charter  had  expired,  and  that  its  franchise  was  lost  by  failure^ 
to  do  («rtain  acts  within  the  time  limited  by  the  act.  I  held 
that  the  defendant  should  have  taken  this  objection  by  proceed- 
ing at  law  by  certiorari,  and  could  not  be  heard  upon  it  in  this 
court,  especially  after  award  made  and  money  paid  into  court. 

The  second  point  was,  that  the  proofs  showed  that  there  was 
an  understanding  that,  pending  the  negotiations  for  a  settlement, 
no  legal  steps  should  be  taken  by  either  to  the  prejudice  of  the 
other,  and  that  defendant  had  delayed  suing  out  his  writ  of  error, 
relying  upon  it,  and  that  the  suing  out  of  that  writ  of  error 
stayed  the  defendant's  right  to  proceed  to  pay  the  money  and  take 
possesHiou.  I  held  that  the  defendant  was  entitled  to  stand  be- 
fore the  court  precisely  as  he  would  have  done  if  he  had  sued  outi 
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his  writ  of  error  inatanter,  Tlie  judgment  was  entered  on  the 
verdict.  But  I  also  held  that  the  writ  of  error  did  not  in  any 
degree  affect  tlie  complainant's  right  to  take  possession  upon  pay- 
ing the  amount  found  by  the  jury.  The  twelfth  section  of  the 
Oeneral  Railroad  act  {Rev,  p.  928  Tf  100)  provides  that  upon  pay- 
ing the  amount  awarded  by  the  commissioners  the  railroad  com- 
pany shall  be  entitled  to  enter,  &c.  The  legislature  might  have 
^•topped  here  and  given  an  appeal  from  the  award  without  stay- 
ing the  right  to  take  possession.  Such  provision  was  made  in 
many  of  the  old  special  charters,  and  is  found  in  section  7  of  the 
General  Water  Works  act  {Rev.  p,  1366  Tf  44),  and  I  venture  the 
suggestion  that  such  was  the  intention  of  the  draftsman  of  the 
General  Railroad  law,  but  his  language  has  been,  very  properly, 
of  course,  construed  otherwise,  and  it  has  been  held  that  the  pro- 
visions of  section  13  {Rev,  p,  929  \  101)  postponed  the  right  of 
possession  in  case  an  appeal  be  taken  before  payment  until  after 
verdict.  Johnson  v.  Railroad  Co,,  18  Stew,  Eq,  4S4.  But  there 
is  nothing  in  the  nature  and  effect  of  a  writ  of  error  to  stay  the 
complainant's  right.  It  will  not  stay  execution  of  an  ordinary 
judgment  unless  bail  be  given.  Here,  the  l^islature  has  de- 
•clared  that,  upon  paying  the  verdict,  the  railroad  company  shall 
have  the  right  to  enter,  &c.,  and  it  nowhere  says  that  such  right 
$hall  be  stayed  by  a  writ  of  error. 

The  third  point  was,  that  the  payment  of  money  into  court 
was  nugatory.  It  was  not  denied  that  the  encumbrances,  or 
some  of  them,  exist  as  set  out  in  first  bill,  and  that  it  was  a 
proper  case  for  such,  payment  under  the  second  section  of  the  act 
of  March  9th,  1877  (P.  L,  of  1877  p,  137;  Rev.  Sup.  p,  128), 
but  it  was  contended  that  that  section  did  not  apply  to  the  case 
of  an  appeal,  as  here,  to  the  circuit  court,  but  only  to  cases  where 
appeals  were  originally  limited  to  the  court  of  common  pleas, 
mentioned  in  the  first  section. 

I  think  this  altogether  too  narrow  a  view,  and  that  it  would, 
in  effect,  quite  nullify  the  section  in  question,  since,  notoriously, 
the  number  of  cases  to  which  it  could  apply  is  extremely  small. 
In  short,  I  deem  it  absurd  to  adopt  such  construction.  Counsel 
•on  this  point  contended  that  complainant  had  not  progressed  far 
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•enough  with  its  suit  to  entitle  it  to  the  benefit  of  the  payment 
into  court,  but  I  fail  to  see  any  force  in  this  point.  What  more 
-could  it  do?  Certainly  it  is  not  to  wait  until  all  parties  are 
brought  in  by  process,  and  the  title  to  the  money,  as  between 
them,  is  settled.  The  statute  is  imperative  that  payment  into 
-court  and  notice  shall  have  the  effect  of  actual  payment.  The 
money  so  paid  into  court  is  put  beyond  the  power  of  the  railroad 
<x)mpany,  and  within  the  immediate  grasp  and  reach  of  the 
parties  actually  entitled  to  it,  and  such  payment  satisfies  the  de- 
mands of  the  constitution.  Such  a  payment  is  clearly  distin- 
guishable from  that  under  review  in  Redman  v.  Railroad  Co.,  6 
Stew.  Eq,  165.  The  payment  there  was  made  into  court  under 
the  last  clause  of  the  thirteenth  section  of  the  act  (Rev.  p.  929  Tf 
101),  with  an  order  "  directing  that  it  shall  remain  there  to  abide 
the  result  of  the  appeal,  or  the  further  order  of  the  court,''  show- 
ing that  it  was  not  to  be  within  the  immediate  and  unfettered 
reach  and  grasp  of  the  land-owner,  but  that  the  railroad  company 
still  retained  a  right  in  it.  And  it  is  this  feature  that  distin- 
^ishes  that  case  from  the  one  in  hand,  where,  as  before  remarked, 
the  money  is  put  beyond  the  reach  and  control  of  the  railroad 
-company,  and  within  the  immediate  and  unfettered  reach  of  the 
real  land-owner. 

The  learned  vice-chancellor,  in  reviewing  the  clause  of  the  act 
in  question,  in  Redman  v.  Railroad  Co.,  evidently  understood 
that  the  legislature,  by  providing  for  the  payment  into  court  by 
the  railroad  company  in  case  of  appeal,  did  not  intend  to  put  the 
money  within  the  immediate  reach  of  the  land-owner,  but  to  im- 
]x>iuid  it  in  court  pending  the  appeal,  and  it  was  against  the 
•clause,  as  so  construed,  that  his  judgment  was  aimed.  If  such  is 
not  the  proper  construction  of  that  last  clause,  if  under  it  the 
land-owner  could  have  come  at  once  to  the  court,  and  demanded 
the  money  without  regard  to  the  appeal,  then  I  should  say  that 
the  learned  judge's  argument  was  unsound  and  his  conclusion 
erroneous. 

The  fourth  point  was,  that  the  crossing  is  over  a  street  in  a 
city  at  grade,  and  forbidden  by  the  statute  {Rev.  pp.  929,  930  §  H 
^  102),  which  provides  "  that  in  case  said  railroad  shall  cross  any 
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street  or  higlivvay  in  any  city,  it  shall  be  either  above  or  below 
the  grade  thereof,  at  such  distance  as  shall  not  interfere  with  the 
free  and  uninterrupted  use  of  said  streets  or  highways."  The 
point  of  crossing  here  is  a  salt  marsh,  impassable  by  horses  or 
vehicles,  many  hundred  feet  from  any  high  ground  or  human 
habitations  or  roads,  and  is  near  the  margin  of  the  bay.  There- 
is  not  the  least  appearance  of  a  street  or  highway  anywhere  in 
the  neighborhood.  It  exists  as  a  street  wholly  on  paper.  If  it 
were  necessary  to  decide  the  question,  I  should  be  inclined  to 
hold  that  the  statute  did  not  pix>hibit  the  building  of  a  railroad 
at  the  point  in  question  at  what  is  called  grade.  But  I  did  not 
find  it  necessary  to  decide  it,  since  I  considered  that  it  was  not 
competent  for  the  defendant  to  raise  the  point.  All  his  right,, 
title  and  interest  in  the  locus  was  taken  by  the  condemnation- 
proceedings.  In  the  present  condition  of  affairs,  he  was  not 
specially  injured  by  obstructing  the  street  at  the  point  in  ques- 
tion. Such  obstruction  did  not  hinder  him  from  reaching  his 
premises,  and,  even  if  it  did,  I  am  of  the  opinion  that  the  clause 
above  quoted  can  only  be  invoked  by  the  municipality  itself,  and 
so  long  as  it  does  not  complain,  individuals  may  not.  At  any 
rate,  it  seems  to  me  that  the  defendant  could  not  do  so  under  the 
circumstances  next  to  be  mentioned. 

The  fifth  point  taken  was  that  the  proposed  filling  up  of  the 
canal,  and  construction  of  a  railroad  across  it,  would  prevent  the 
construction  of  the  draw-bridge,  and  the  grading  provided  for  by 
the  resolution  of  the  common  council  passed  May  6th,  and  above 
referred  to.  Counsel  for  the  complainant  contended,  and  I  think 
rightly,  that  this  resolution  was  absolutely  void,  and  not  merely 
voidable,  for  the  reason  that  the  charter  of  Bayonne  requires  that 
such  action  must  be  taken  by  ordinance.  8t(Ue  v.  Bergen,  4-  Vr* 
72;  Stale  v.  Bayonne,  6  Vr.  233;  Stale  v.  LambeiiviUe,  16  Vr. 
279y  282,  Counsel  for  defendant  attempted  to  distinguish  the 
case  of  a  contract  to  build  a  draw-bridge  from  a  provision  for 
opening  and  grading  a  street,  but  I  am  unable  to  follow  him. 
The  inception  of  the  affair — the  adoption  of  a  drawbridge  as  part 
of  the  street — must,  as  it  seems  to  me,  be  by  ordinance.  It 
seemed  to  me  at  the  time,  and  I  am  still  of  the  opinion,  that  if 
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the  municipality  is  required  by  its  charter  to  proceeil  by  ordi- 
nance, and  attempts  to  proceed  by  resolution,  its  action  is  simply 
void,  quite  as  much  so  as  would  be  a  joint  resolution  of  the 
legislature  altering  the  canons  of  descent,  or  creating  a  new  mis- 
demeanor. The  constitution  has  directed  how  the  legislature 
shall  proceed  to  enact  laws,  and  any  attempt  to  enact  them  in  any 
other  mode  is  a  simple  nullity.  So  with  a  municipality.  When 
its  charter  has  directed  a  particular  mode  of  procedure,  in  dealing 
with  certain  subjects,  that  mode  must  be  followed  or  the  action  is 
unauthorized,  and  has  no  more  force  than  similar  action  by  any 
like  number  of  ordinary  citizens.  But  beyond  and  above  the 
point  that  the  action  in  question  was  by  simple  resolution,  I 
thought  at  the  hearing,  and  still  think,  that  the  circumstances 
under  which,  and  the  evident  purpose  with  which,  the  resolution 
was  adopted,  rendered  it  inequitable  for  the  defendant  to  set  it 
up  against  the  complainant  It  was  palpably  a  proceeding  set 
on  foot  by  the  defendant,  not  in  the  interest  of  the  public,  or  to 
secure  any  public  purpose,  but  to  enable  him  to  defeat  the  rail- 
road company  in  constructing  their  road,  the  right  to  construct 
which,  in  the  manner  proposed,  they  had  acquired,  as  against 
him,  by  due  course  of  law,  and  had  come  under  obligation  to 
pay  to  him  damages  assessed  upon  the  basis  of  an  utter  destruction 
of  his  whole  project.  He  had  obtained  a  verdict,  and  was  enti- 
tled to  a  judgment  against  the  railroad  company  for  damages, 
based  upon  the  complete  filling  up  and  obstruction  of  the  canal 
at  the  point  in  question,  and  then  proceeded  at  once  to  procure 
such  action  on  the  part  of  the  common  council  as  would,  if  suc- 
cessful, enable  him  to  construct  his  canal,  and  prevent  the  com- 
plainant from  enjoying  the  right  it  had  come  under  irrevocable 
obligation  to  pay  him  for,  and  from  building  its  road  at  all, 
except  at  an  enormously  increased  expense.  His  object  in  pro- 
curing the  vacation  of  all  the  streets  except  East  Twenty-eighth 
street  is  manifest.  That  street  alone  crossed  the  railroad  on  the 
land  taken  from  him.  Complainant,  by  the  verdict,  acquired  a 
vested  right,  as  against  the  defendant,  to  cross  the  canal  and 
street  in  the  manner  proposed,  viz.,  by  a  solid  filling  and  at 
grade.     It  was  not  competent,  as  it  seems  to  me,  for  the  defend- 
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ant  to  divest  that  right  by  the  means  invoked.  That  such  was 
the  object  of  the  proceedings  of  the  common  council  was  admitted 
by  counsel  for  the  defendai>t,  and  attempted  to  be  justified  by  the 
gravity  of  the  situation.  I  think  it  cannot  succeed.  It  seemed 
to  me,  at  the  hearing,  that  the  whole  proceedings  of  the  common 
council  in  reference  to  the  affair  was  nothing  more  or  less  than 
an  abuse  and  a  prostitution  of  their  powers  to  the  advancement 
of  the  private  interests  of  a  single  individual  and  to  the  detri- 
ment of  the  complainant,  and  for  that  reason,  as  well  as  the 
other,  they  were  not  binding  on  the  complainant.  Over  and 
above,  and  beside  all  this,  is  the  lack  of  notice.  The  act  was  a 
judicial  one,  and  notice  lies  at  the  base  of  all  judicial  actions. 
State  V.  Monnstown,  5  Vr.  44^- 

The  last  point  taken  arises  out  of  the  prayer  for  an  injunction 
by  the  defendant  in  his  cross-bill.  He  alleges  that  the  crossing 
of  his  canal  by  a  solid  filling,  resulting,  as  it  will,  in  a  complete 
destruction  of  the  enterprise,  is  a  wanton  and  inequitable  use  of 
the  statutory  power  invested  in  the  complainant,  and  should  be 
restrained  by  this  court. 

Several  answers  were  made  at  the  argument  to  this  point. 
First,  that  it  is  a  matter  which  might  and  should  have  been 
tested  in  another  tribunal  at  an  earlier  stage  of  the  proceedings. 
The  supreme  court  has  complete,  if  not  exclusive,  jurisdiction  of 
that  subject,  by  means  of  its  writ  of  certioran.  Olmstead  v. 
Aqueduct  Co.y  17  Vr,  j^BS ;  18  Vr.  311 ;  United  Companies  v. 
National  Docks  Railroad  Co.^  23  Vr,  90,  are  instances  of  the 
exercise  of  the  supervisory  power  of  the  supreme  court  over  such 
matters. 

In  the  second  place,  it  did  not  appear  to  my  satisfaction  that 
the  allegations  of  the  answer  were  sustained  by  the  proofs;  cer- 
tainly not  to  a  degree  sufficient  to  warrant  a  preliminary  injunc- 
tion. The  cost  of  the  defendant's  canal  at  the  date  of  the  award 
was  not  shown,  nor  was  any  estimate  made  or  offered,  of  how 
much  more  it  would  cost  complainant  to  erect  and  maintain  a 
draw-bridge  at  the  point  in  question  than  to  cross  by  a  solid  fill- 
ing. It  did  not  appear  but  that  the  cost  of  a  draw-bridge  would 
be  more  than  the  whole  value  of  defendant's  project,  even  after 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]  MARCH  TERM,  1891.  291 

Packard  v.  Bergen  Neck  Railway  Co. 

he  had  obtaiued  tlie  right  from  the  municipality  to  cross  the 
streets.  Neither  did  it  appear,  to  ray  satisfaction,  that  the  ex- 
penditures made  in  dredging  out  a  channel  across  the  shallows 
And  up  to  the  line  of  the  piece  taken  by  the  railroad  company 
would  be  wholly  lost  if  the  canal  was  not  constructed  farther 
than  that.  There  was  ample  room  between  the  railroad  and  the 
•outside  wharf  line  to  build  docks  and  piers  and  a  large  basin, 
and  I  think  that  the  defendant's  plan  showed  a  scheme  of  that 
kind.  I  thought  that  to  sustain  this  point  the  defendant  must 
show  that  the  railroad  company  could,  by  a  comparatively  small 
outlay,  save  a  comparatively  great  injury  to  him,  and  that  they 
improperly  and  inequitably  refused  to  do  it.  This  I  think  he 
entirely  failed  to  show. 

In  the  third  place,  I  held  that  the  defendant  could  have  no 
standing  in  this  court  on  this  point  unless  he  submitted  to  terms, 
and  this  he  refused  to  do.  Those  terms  I  held  to  be  at  le^st  the 
following — first,  that  he  should  give  Up  the  verdict  and  all  right 
to  damages  in  the  condemnation  proceedings,  and  that  he  should 
put  the  complainant  in  the  way  of  getting  baok  its  $17,000  paid 
into  court,  and  that  he  should  stipulate  to  accept,  in  lieu  of  dam- 
ages to  be  awarded  by  the  jury,  such  damages  as  this  court 
might  award  under  the  changed  circumstances.  Then,  that  he 
should  procure  the  consent  of  the  common  council  of  Bayonne 
that  the  complainant  should  cross  East  Twenty-eighth  street  at 
^rade,  and  that  the  drawbridge  scheme  for  a  road  crossing  should 
be  abandoned.  Other  terms  suggested  themselves  to  my  mind, 
but  as  the  defendant  showed  no  disposition  to  submit  to  any 
terms,  the  subject  was  not  further  discussed. 

For  these  reasons  I  thought  the  defendant's  case  wholly  failed, 
and  that  the  complainant,  having  shown  a  clear  title  to  the  lociis 
in  qaoy  was  entitled  to  the  uninterrupted  enjoyment  of  it,  and  for 
that  reason  I  granted  the  injunction  to  the.  complainant  and 
refused  it  to  the  defendant. 

Mi\  Joseph  D.  Bedle  and  Mr,  Charles  W.  Fuller,  for  the  ap- 
pellant. 
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Mr,  Charles  L,  Corbin  and  Mr.  Charles  D,  Thompson,  for  the 
respondent. 

Decree  affirmed  for  the  reasons  given  in  the  court  of  chancery. 

Magie,  J.,  expressed  his  views  as  follows : 

I  vote  to  affirm  the  decree  below  upon  a  general  concurrence 
with  the  conclusions  reached  by  the  learned  vice-chancellor  who- 
heard  the  cause. 

But  I  am  not  willing  to  be  considered  as  concurring  in  all  the- 
views  expressed  in  the  opinion  below. 

In  the  first  place,  while  I  assent  to  the  construction  of  sectioi^ 
2  of  the  act  of  March  9th,  1877  {Rev.  Sup.  p.  128)^  which  makes 
its  provisions  apply  to  cases  of  condemnation  of  lands  generally, 
and  not  alone  to  condemnations  which  are  the  subject  of  the  pro- 
visions in  section  1  of  that  act,  I  desire  not  to  pronounce  on  the 
propriety  of  the  practice  adopted  in  the  proceeding  which  has 
given  rise  to  this  litigation. 

My  present  view  is,  that  an  order  directing  the  payment  into* 
the  court  of  chancery  of  an  award,  under  section  2,  ought  not  ta 
be  made  ex  parte,  but  only  after  an  opportunity  has  been  given,, 
by  rule  to  show  cause  or  otherwise,  to  the  person  named  in  the 
award,  to  be  heard  on  the  question  whether  the  facts  justify  such, 
an  order. 

But  that  question  does  not  call  for  decision.  The  act  confers^ 
jurisdiction  to  make  such  an  order.  It  cannot  be  attacked  col- 
laterally because  prematurely  or  irregularly  made.  Relief  in- 
that  respect  could  be  obtained  only  by  an  ap|)eal  from  the  order. 

In  the  second  place,  I  am  not  prepared  to  pronounce  upon  the 
validity  of  the  resolutions  of  the  council  of  the  city  of  Bayonne,, 
in  the  absence  of  that  municipality  as  a  party  to  this  cause. 

In  my  judgment,  the  case  does  not  call  for  such  an  adjudica- 
tion. By  the  terms  of  the  resolution  Packard  did  not  become  a 
contractor  obligated  to  the  city  to  grade  Twenty-eighth  street  and 
build  the  draw-bridge  mentioned  therein.  At  the  most  he  be- 
came a  licensee,  permitted  to  do  that  work  if  he  desired.  He 
was  equally  at  liberty  to  refrain  from  doing  it. 
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Under  those  circumstances,  the  question  presented  did  not 
necessarily  involve  the  rights  of  tlie  city.  Paelcard's  ]>roperty 
had  been  condemned  for  respondent's  use,  and  a  jury  had  awarded 
a  large  sum  for  compensation,  upon  a  scheme  of  condemnation 
which  carried  a  solid  filling  across  his  proi)osed  canal.  It  was 
proper  to  restrain  him  from  volunteering  to  do  work  the  eflfect 
of  which  would  have  been  to  deprive  respondent  of  rights  which 
it  had  acquired  against  him,  and  for  which  he  had  been  paid  by 
the  payment  of  the  award  into  court. 

But  I  must  express  a  decided  dissent,  in  which  I  believe  I  am 
joined  by  my  associates,  from  the  expressions  of  the  opinion  be- 
low respecting  the  city  of  Bayonne  and  its  oflBcers.  They  were 
not  before  the  court,  and  the  opinion  in  that  respect  was  uncalled 
for.  There  is  nothing  in  the  case  to  justify  any  animadversion 
upon  their  conduct.  A  fair  inference  may  be  drawn  from  the 
<»ircumstances  that  the  city  authorities  deemed  the  projected  en- 
terprise of  Packard  of  great  importance  to  the  municipality,  and 
upon  that  inference  the  license  to  Packard  was  a  natural  result. 
The  license  may  not  have  been  properly  conferred,  but  there  is 
nothing  to  justify  a  charge  that  it  was  not  given,  or  attempted  to 
be  given,  in  good  faith. 

Dixox,  J.  (dissenting). 

The  complainant  does  not  dispute  that  the  city  of  Bayonne 
has  the  right  to  grade  East  Twenty-eighth  street  to  the  estab- 
lished grade,  and  that  such  right  is  unimpaired  by  the  condemna- 
tion proceedings  which  the  complainant  had  prosecuted  against 
the  defendant.  But  the  complainant  contends  that  the  defendant 
4icquired  no  right  so  to  grade  the  street  under  the  city's  resolution 
of  May  6th,  1890— ^rs^,  because  the  city  council  passed  the 
resolution  with  improper  motives;  and,  secondly^  because  the 
■city's  power  to  grade  streets  can  be  exercised  by  ordinance  only. 
For  these  reasons  the  complainant  prayed  and  the  learned  vice- 
-chancelloi*  advised  a  preliminary  injunction  restraining  the  de- 
fendant from  grading  the  street. 

I  think  the  city  itself  has  such  an  interest  in  the  carrying  out 
•of  this  resolution  that  the  work  should  not  be  thus  stayed,  in 
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limine^  without  giving  the  city  an  opportunity  to  be  heard  on  the 
questions  involved.  It  should  have  been  made  a  party  to  the 
suit.  Because  it  was  not,  so  much  of  the  decree  as  directs  an 
injunction  preventing  Packard  from  grading  the  street  should  be 
reversed. 

For  affirmance — The  Chief-J  ustice,  Depue,  Magie,  Reed^ 

SCUDDER,  VaNSYCKEL — 6. 

For  reversal — Dixox,  Knapp,  Brown,  Clement,  Smith,. 
Whitaker — 6. 


The  State,  ex  rel.  Board  op  Health  of  Hackensack,. 

appellant, 

^« 

The  Board  of  Chosen  Freeholders  of  the  County  op 
Bergen,  respondent. 

On  appeal  from  a  decree  advised  by  Vioe-Chanoellor  Pitney„ 
whose  opinion  is  reported  in  1  Dick,  Ch,  Rep,  173, 

Mr,  William  E,  Skinner^  for  the  appellant. 

Mr,  Abram  D,  Campbell,  for  the  respondent. 

Pbk  Curiam. 

This  court  agrees  with  his  Honor,  the  vice-chancellor,  that  the 
complainant  has  failed  to  establish  by  his  testimony  the  existence 
of  a  nuisance,  and  the  decree  is  consequently  affirmed. 

The  other  matters  discussed  in  the  opinion  in  the  court  of 
chancery  have  not  been  considered  by  this  (H)urt. 

For  affirmance — The  Chief- Justice,  Depue,  DiXon,  Gar- 
rison, Magie,  Reed,  Scudder,  Van  Syckel,  Brown,. 
Smith,  Whitaker — 11. 

For  revei'sal — None. 
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Jacob  Lorillard  and  Rachel  A.  Van  Buskirk,  appellants, 

V. 

The  Keyport  Brick  and  Tile  Manufacturing  Com- 
pany, respondent. 

On  appeal  from  a  decree  advised  by  Vioe-Chancellor  Bird, 
in  Keyport  Brick  and  Tile  Manufacturing  Co,  v.  LoriUardy  who 
filed  the  following  conclusions : 

Rachel  Van  Buskirk,  one  of  the  defendants,  was  the  owner  of 
a  large  tract  of  land.  She  executed  and  delivered  a  lease  for 
about  twenty-five  acres  of  it  to  the  Union  Brick  and  Tile  Com- 
pany, which  company  filed  the  bill  of  complaint  in  this  cause. 
This  company  became  insolvent,  and  a  receiver  was  appointed  to 
take  charge  of  its  assets,  through  whom  title  was  made  to  the 
present  complainant.  In  the  lease,  which  bears  date  March  24th, 
1882,  were  two  provisions  which  must  be  considered  in  deter- 
mining the  present  controversy,  the  first  of  which  is  in  these 
words,  viz.: 

"  To  have  and  to  hold  the  said  premises  for  the  term  of  twenty  years  and 
two  months  from  the  first  day  of  March,  a.  d.  eighteen  hundred  and  eighty- 
two,  paying  therefor  the  yearly  rent  of  five  hundred  dollars  ($500),  as  follows ; 
Eighty-three  33-100  dollars  upon  the  execution  of  thb  lease,  which  will  be  in 
full  for  rent  to  May  1st,  a.  d.  1882,  and  thereafter  the  sum  of  one  hundred  and 
twenty-five  dollars  on  the  first  day  of  May.  August,  November  and  February 
in  each  year  of  said  term,  and  during  the  continuance  of  this  lease." 

And  the  second  is  in  these  words,  viz. : 

"  That  the  said  company  is  to  have  the  privilege  of  buying  the  aforesaid 
premises  at  any  time  within  five  years  from  the  commencement  of  this  demise, 
at  the  price  *or  sum  of  seven  thousand  dollars,  but  such  privilege  is  given  upon 
the  conditions  that  all  rents  due  is  first  paid,  and  the  other  agreements  herein 
of  said  company  first  performed." 

On  the  15th  day  of  February,  1887,  Mrs.  Van  Buskirk  con- 
veyed all  her  right  and  interest  in  the  entire  tract  of  land  to  the 
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defendant  Lorillard,  subject  to  the  said  lease,  expressly  mention- 
ing in  the  conveyance  the  clause  giving  the  right  to  the  said 
company  to  purchase. 

The  complainant  shows  by  its  bill  that  it  exercised  this  right 
of  purchase  by  tendering  the  $7,000,  and  by  demanding  a  deed 
within  the  time  described  by  the  agreement  named  in  the  lease, 
according  to  its  interpretation  of  the  lease.  The  defendant  ad- 
mits the  tender  by  his  answer  and  the  demand  of  the  deed,  but 
denies  that  it  was  within  the  time  required,  and  insists  that  this 
is  fatal  to  the  complainant's  claim,  because  in  such  cases  time  is 
of  the  essence  of  the  contract. 

The  complainant  also  claims  that  in  case  the  tender  and  de- 
mand were  not  within  the  time  specified  in  the  contract,  the  de- 
fendant is  not  permitted  to  object  on  that  ground,  because  by  his 
conduct  and  declarations  he  waived  any  right  he  might  have  had 
to  make  such  defence,  and  sets  forth  in  its  bill  various  circum- 
stances in  support  of  such  waiver.  An  answer  is  called  for  under 
oath,  and  Lorillard  by  his  answer  denies  many  of  the  principal 
statements  which  are  relied  upon  to  establish  the  waiver. 

The  tender  and  demand  were  made  upon  the  24th  day  of 
March,  1887,  five  years  after  the  date  of  the  execution  of  the 
lease.  It  will  be  perceived  that  the  clause  which  gave  the  com- 
pany the  option  of  purchasing  does  not  say  within  five  years 
from  the  date,  but  within  five  years  from  the  commencement 
of  the  demise,  and  in  the  first  provision  above  quoted  it  is  de* 
clared  that  the  company  shall  have  and  hold  the  said  premises 
for  the  term  of  twenty  yeara  and  two  months  from  the  1st  day 
of  March,  1882.  Hence  the  insistment  on  the  part  of  Lorillard 
that  the  five  years  expired  on  the  1st  day  of  March,  1887,  and 
not  on  the  24th  ;  in  his  mind  the  words  "  term  "  and  "  demise'' 
were  equivalent  terms,  and  used  in  the  same  sense  by  the  parties 

The  complainant  endeavors  to  establish  the  correctness  of  his 
views  by  urging  that  the  demise  was  a  present  demise,  and 
that  the  time  referred  to  was  to  be  extended  five  years  from 
that  date,  and  that  the  reference  to  the  antecedent  period  was 
only  referred  to  for  the  purpose  of  the  computation  of  time.    In- 
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ilependently  of  the  authorities  referred  to,  it  seems  to  me  extremely 
diiScult  to  sustain  the  complainant's  claim.  In  ray  judgment, 
the  contracting  parties  used  the  word  "demise"  in  the  same 
sense  in  which  they  had  used  the  word  *'  term "  previously. 
Had  their  minds  been  fixed  upon  the  date  of  the  lease,  it  won  hi 
have  been  infinitely  more  natural  and  business-like  for  them  to 
have  said  "  from  the  date- of  this -lease,"  or,  if  they  intended  to 
refer  to  the  lease  as  a  demise,  to  have  said,  "  from  the  date  of 
this  demise."  Had  the  contract  provided  that  the  term  should 
be^in  on  the  1st  day  of  April  then  next  ensuing,  and  that  the 
option  to  purchase  might  be  exercised  within  five  years  from  the 
commencement  of  the  demise,  doubtless  the  complainant  would 
have  said  that  the  latter  clause  referred  to  the  time  when  its 
rights  as  lessee  might  be  fii*st  exercised  in  the  possession  and 
<lominion  over  the  property.  And  had  the  present  lease  pro- 
vided that  the  lessee  should  have  the  right  to  take  and  convert 
to  his  own  use  all  the  green  grain  and  growing  crops,  and  all  the 
timber,  wood  and  rails  being  upon  the  said  premises  "at  the 
•commencement  of  the  demise,"  and  there  had  been  growing  valu- 
able crops  and  timber,  wood  and  rails,  the  said  lessee  doubtless 
would  have  claimed,  and  justly,  all  such  personal  property. 
That  the  parties  really  had  in  their  minds  the  1st  day  of  March 
is  shown  by  the  fact  in  the  lease  itself,  that  the  rent  was  not  only 
reserved  and  made  payable  from  the  1st  day  of  March,  but  was 
actually  paid  from  that  date.  This  shows  conclusively  that  the 
period  of  time  which  the  parties  regarded  as  significant,  and  to 
which  their  minds  were  directed,  was  the  1st  day  of  March. 

In  support  of  his  views,  counsel  for  complainant  refers  to 
Tayl.  Land.  &  T.  p,  50  Tf  78  and  notes;  Enys  v.  Donnithorne, 
2  Bun\  1190;  Weber  v.  Dixon,  9  East  15;  Folts  v.  Huntley,  7 
Wend.  215;  Jaqui  v.  Johnsony  11  C.  E.  Gr,  32 1,  In  my  judg- 
ment these  authorities  cannot  be  applied  to  the  case  in  hand,  nor 
are  they  in  any  sense  in  conflict  with  the  views  alx)ve  expressed. 

This  being  so,  the  defendant  Lorillard  insists  that  the  company 
was  in  laches  in  not  exercising  its  option  and  making  demand 
of  a  conveyance  and  tendering  the  consideration  money  on  or  be- 
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fore  the  1st  day  of  March.     He  presses  the  point  that,  in  alt 
unilateml  contracts,  tin^e  is  of  the  essence  of  the  contract. 

But  in  the  consideration  of  such  questions  from  an  equitable 
standpoint,  the  doctrine  of  waiver  always  performs  an  important 
part,  and  the  conduct  of  Lorillard  tends  strongly  to  give  counte-^ 
nance  to  the  insistment  of  the  complainant  that  he  cannot  claim* 
any  benefit  from  the  supposed  laches  of  the  company,  he  having, 
to  some  extent  at  least,  encouraged  sUch  laches.  I  have  not  any 
doubt  but  that  all  parties  interested  understood  and  believed  that 
the  period  of  time  within  which  the  company  had  the  right  to- 
comply  expired  on  the  24th  day  of  March,  1887.  On  the  25th 
day  of  February,  Mr.  Gallop,  an  officer  of  the  company,  called 
upon  Mr.  Lorillard^  and  asked  him  to  consent  to  the  extension 
of  the  time  for  two  years  beyond  the  24th  day  of  March  thei> 
next  ensuing.  This  was  only  ten  days  after  Mr.  Lorillard  pur- 
chased, when  his  mind  must  have  been  still  fresh  with  the  pro- 
visions of  bis  deed  with  reference  to  the  rights  of  the  company  to 
purchase.  Such  officer  says  that  Mr.  Lorillard  told  him  he  could 
not  give  him  an  answer  at  that  time  because  another  person  was 
interested  with  him,  but  would  let  him  know  within  two  weeks. 
He  says  that  he  then  urged  him  to  let  him  know  within  ten 
days,  and  that  Mr.  Lorillard  promised  him  that  be  would  do  so. 
at  the  end  of  ten  days.  On  the  7th  of  March,  the  day  agreed 
upon  between  the  parties,  as  Grallop  says,  Grallop  called  on  Loril- 
lard for  the  purpose  of  having  his  answer.  He  says  Lorillard 
then  told  him  that  there  could  be  no  extension  of  time,  and  that 
the  money  must  be  paid  on  the  24th  of  March.  The  important 
statements  in  connection  with  these  interviews  are  denied  by 
Lorillard,  both  in  his  answer  under  oath  and  in  his  testimony  a» 
a  witness.  He  says  that  at  the  first  interview  he  told  Grallop 
that  by  its  terms  the  contract  was  to  be  performed  on  the  Ist 
day  of  March.  The  inference  is,  from  his  testimony,  that  he 
made  no  appointment  on  the  7th  of  March,  but  I  think,  if  he 
intended  to  be  so  understood,  the  circumstances  of  the  case  show 
that  he  must  have  forgotten  what  actually  took  place,  for  the 
company  seemed  to  rely  upon  such  promise.  From  its  conduct, 
it  evidently  intended  to  exercise  its  option  and  secure  the  title  to 
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the  property.  One  of  its  oflSoers  was  not  only  deputed  to  have 
a  conference  with  Lorillard  on  the  25th  of  February  for  the  pur- 
poses above  stated,  but  called  upon  hira  again  upon  the  7th  of 
March.  There  is  no  possible  explanation  or  reason  for  this 
second  interview  to  be  gathered  from  any  branch  of  the  case,  ex- 
cept upon  the  theory  advanced  by  the  complainant.  And  this 
second  interview  could  only  have  been  had  by  the  consent  or 
connivance  of  Lorillard,  and  by  his  appointment ;  or,  if  not  by 
his  direct  appointment,  by  his  consent  thereto  on  the  25th  of 
Febfuary. 

In  my  judgment,  the  fact  that  Lorillard  consented  to  this  inter-r 
view,  and  did  not  steadfastly  insist  upon  the  claim  which  he  says 
he  made  that  the  contract  required  performance  on  the  Ist  day  of 
March,  turns  the  scales  against  him.  That  be  did  so  consent  is 
not  only  shown  by  the  testimony  of  Grallop,  but  by  the  testimony 
of  Lawton,  another  officer  of  the  company,  who  was  well  ac- 
quainted with  Lorillard,  and  by  Lorillard^s  own  conduct  there- 
after; for  on  March  12th  Lawton  called  on  Lorillard  with 
respect  to  this  matter,  and  Lorillard  promised  him  that  he  would 
have  the  deed  prepared  for  the  premises  and  executed  by  himself 
and  wife  that  very  day,  and  that  he  would  place  it  in  the  handa 
of  his  clerk  or  agent,  who  was  then  present,  with  authority  to 
deliver  it  on  the  24th,  upon  the  payment  of  the  consideration 
money.  The  clerk  was  thus  referred  to  and  authorized  because 
Lorillard  expected  to  be  absent.  He  prepared  such  deed,  and  had 
it  executed,  and  left;  it  with  the  agent  accordingly,  with  instructions 
to  deliver  it  unless  it  was  ascertained  tliat  he  was  not  obliged  to 
deliver  it.  His  counsel  informed  the  agent  that  he  was  not 
obliged  under  the  terms  of  the  option  to  deliver  the  deed. 

Counsel  for  Lorillard  contends  that  if  the  elements  of  a  waiver 
exists  in  these  facts — that  is,  that  one  of  the  officers  called  upon 
Lorillard,  and  he  agreeing  to  meet  with  him  for  further  consid- 
eration of  the  matter  after  the  1st  day  of  March,  and  their  hav- 
ing such  meeting,  and  aft^r  these  interviews  his  promising  another 
officer  of  the  company*  to  prepare  a  deed  ready  to  l)e  delivered 
upon  the  24th  of  March,  upon  the  payment  of  the  $7,000 — that 
said  waiver  was  made  by  hira  in  ignorance  of  his  legal  rights^ 
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The  case  sliows  that  he  was  no  more  ignorant  of  his  legal  rights 
than  was  the  company  of  its  legal  obligations.  The  insistment 
admits  that  he  supposed  the  fact  to  be  precisely  what  the  com- 
pany supposed  it  to  be.  This  being  so,  and  both  acting  upon 
the  supposition,  it  would  be  the  height  of  injustice  to  allow  either 
party  to  take  advantage  of  the  other.  Undoubtedly  the  mistake 
was  a  mutual  one.  This  being  so,  since  neither  party  has  changed 
■his  situation  for  the  worse,  each  must  be  held  to  the  same  obliga- 
tion, and  each  eiijoy  the  same  rights,  as  though  both  had  under- 
stood that  the  option  was  to  be  exercised  on  the  1st  day  of  March. 
I  speak  with  reference  to  this  case,  and  do  not  mean  to  hold  that 
in  every  such  case  where  the  parties  misunderstand  the  le^l 
effect  of  an  instrument,  and  put  an  interpretation  different  from 
what  the  courts  would  enforce  under  the  law,  that  thereby  Loril- 
lard  was  deprived  of  his  legal  rights,  or  that  he  is  bound  by  his 
misunderstanding.  Where  both  parties  are  under  such  misappre- 
hension and  remain  silent  and  inactive,  neither  can  claim  anything 
of  the  other  because  of  such  mistake.  Hunt  v.  Rousmaniere,  1 
Pet  1;  ^  Pom,  Eq,  Jur,  §  8i6.  But  in  this  case  Lorillard  went 
so  far  as  to  justly  encourage  the  belief  on  the  part  of  the  company 
that  the  contract  did  not  require  them  to  exercise  their  option 
until  March  24th ;  and  I  think  this  gives  it  a  right  in  equity 
which  it  otherwise  would  not  have  enjoyed.  To  sustain  Loril- 
lard would  be  giving  to  him  an  advantage  acquired  by  his  own 
wrongful  conduct,  which  evidently  a  court  of  equity  ought  not 
to  encoui-age.  See  ^  Pom,  Eq,  Jur,  §  84^7,  By  his  conduct  in 
preparing  the  deed  and  by  his  assurances  to  Law  ton  on  the  12tli 
of  March,  Lorillard  recognized  the  contract  as  still  subsistent. 
This,  I  think,  binds  him  to  a  ftilfillment  of  the  contract.  Waterm, 
Spec.  Perf,  §  '^SO, 

But  an  important  fact  remains  to  be  noted.  Counsel  for  Loril- 
lard laid  no  little  stress  upon  what  he  considered  to  be  a  fact,  that 
Lorillard  supposed  the  agreement  gave  the  company  the  right  to 
exercise  its  option  on  or  before  March  the  24th,  but  that  in  that 
supposition  he  was  in  error.  As  intimated  above,  the  conduct 
of  the  parties  leads  me  to  the  conclusion  that  both  were  under 
the  same  apprehension.     However,  I  now  call  attention  to  the 
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fact  that  Lorillard  swears  that  he  told  Gallop,  February  25thy 
that  the  contract  provided  for  the  performance  on  March  1st,  and 
not  on  the  24th.  If  this  be  correct,  and  such  was  his  under- 
standing, then  there  was  no  error  on  his  part;  from  which  fact  it 
must  be  inferred  that  what  he  did  afterwards  he  did  understand- 
ingly,  and  was  treating  \yith  the  other  side  with  reference  to  an 
extension  of  time,  and  recognizing  the  existence  of  the  contract,, 
and  so  liable  to  be  called  upon  for  specific  performance. 

I  think  the  complainant  is  entitfed  to  the  relief  for  which  it 
prays,  and  will  so  advise.     It  is  also  entitled  ta  costs. 

Mr.  Gilbert  Collins,  for  the  appellants* 

Mr,  William  H.  Vredenburgh,  for  the  respondent. 

Per  Curiam. 

The  court  concurs  in  the  constroction  of  the  testimony  ex- 
pressed by  the  vice-chancellor,  and  on.  that  ground  affirms  the 
decree. 

No  opinion  is  expressed  with  respect  to  the  force  to  be  givea 
to  the  language  of  the  lease. 

For  affirmance — The  Chief-Justice,  Defue,  Dixon,  Gar- 
rison, Knapp,  Maoie,  Reed,  Scudder,  Van  SvcKELy 
Brown,  Smith,  Whitaker— 12, 

For  reversal — None. 
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'_^  **'  Andrew  Kirkpatrick,  receiver,  appellant, 

«2    ©71 

r. 
Erastus  Corning  et  al.,  respondents. 

The  syllabus  of  the  opinion  rendered  in  the  court  of  chancery 
is  as  follows : 

1.  A  foreclosure  decree  will  not  be  inquired  into  in  another  .suit  between  the 
same  parties  or  their  privies,  merely  to  re-examine  and  adjust  the  amount  due 
on  the  mortgage,  in  the  absence  of  proof  of  extrinsic  or  collateral  fraud  in 
obtaining  the  decree. 

2.  On  the  facts  proved  in  this  case,  the  alleged  usury  held  not  established. 

3.  A  receiver  or  trustee  authorized  by  the  court  to  bid  and  buy  at  a  sale  of 
the  trust  property,  may  bid  and  buy  for  another  as  well  as  for  himself. 

4.  The  rule  which  prevents  one  standing  in  a  relation  of  confidence  towards 
a  property,  such  as  mortgagee,  co-tenant,  receiver,  trustee,  or  vendor  in  posses- 
«ion  pending  contract  of  sale,  from  taking  to  himself  the  renewal  of  a  lease 
of  essential  value  to  it,  or  obtaining  other  special  advantage  in  regard  to  it, 
extends  to  the  wife  of  such  person,  unless  she  proves  that  her  action  was  inde- 
pendent and  in  good  faith. 

5.  A  purchaser  at  a  judicial  sale  subjects  himself  to  the  power  of  the  court 
to  guard  on  equitable  terms  against  hardship,  surprise,  mistake,  misrepresenta- 
tion, or  undue  advantage  taken,  by  which  the  other  parties  interested  suffer 
loss,  even  though  he  is  not  in  fault;  and  such  relief  is  still  more  readily 
afforded  when  tlie  mortgagee  is  the  purchaser  at  a  sale  under  his  mortgage. 

6  L.  was  tlie  s\irviving  partner  of  a  firm  and  the  receiver  in  a  suit  to  wind 
lip  its  affairs.  At  a  foreclosure  sale  under  a  mortgage  on  the  firm's  mill  prop- 
erty, he  announced  that  a  lease  which  the  firm  had  held  of  a  water-power 
essential  to  the  mill  had  recently  expired,  and  had  been  renewed  to  and  was 
held  by  his  wife.  The  premises  were  thereupon  sold  and  were  bought  in  for 
the  mortgagee  at  the  amount  due  on  his  decree,  which  was  an  inadequate  price, 
and  there  was  no  actual  competition  in  the  bidding.  The  mortgagee  had  not 
authorized  L.  to  make  the  announcement ;  but  it  appeared  that  he  had  at  first 
taken  the  renewal  of  the  lea'^e  to  himself,  and  had  then  surrendered  it,  at  L.*8 
«*uggestion,  just  before  L-'s  wife  took  it,  although  there  was  no  evidence  that 
he  knew  she  would  take  it  The  representative  of  the  deceased  partner's  in- 
terest brought  suit  to  set  aside  the  sale  or  permit  him  to  redeem.  At  the  time 
of  the  suit  the  mortgagee  was  still  substantially  the  owner  and  the  circum- 
stances had  not  materially  changed. — Hdd^  that  although  the  mortgagee  did 
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not  authorize  the  announcement  so  made  at  the  sale,  yet  relief  could  be  afforded 
either  by  a  re-sale,  or  by  permitting  redemption  on  equitable  terms,  and  the 
latter  method  was  adopted  in  this  case. 


On  appeal  from  a  decree  advised  by  Washington  JB.  Williams, 
Advisory  Master,  as  follows  : 

This  cause  coming  on  to  be  heard  on  the  pleadings  and  proofs, 
in  the  presence  of  Frederic  W*  Stevens  and  Theodore  W.  Dwight, . 
esquires,  of  counsel  with  the  complainant,  and  of  Thomas  N. 
McCarter  and  Amasa  J.  Parker,  esquires,  of  counsel  with  the 
defendants,  and  the  court  having  read  and  considered  said  plead- 
ings and  proofs,  and  having  heard  the  arguments  of  counsel 
thereon,  and  being  of  the  opinion  that  the  (Complainant  has  failed 
to  establish  the  allegations  of  his  bill  relating  to  usury;  and 
being  further  of  opinion  that  the  sale  of  the  personal  property 
of  James  Horner  &  Co.,  by  the  master,  particularly  set  forth  in 
said  bill,  \^as  a  valid  and  legal  sale,  and  not  actually  or  con- 
structively fraudulent  in  whole  or  in  part,  or  in  violation  of 
trust ;  and  that  the  defendant  James  Ludlum  was  authorized  to 
bid  for  and  buy  said  personal  property  at  said  sale,  not  only  for 
himself,  but  also  as  agent  for  Erastus  Corning,  and  that  his  bids 
and  purchases  for  said  Corning  were  and  are  legal  and  should 
stand,  and  that  the  complainant  is  entitled  to  no  relief  in  respect 
thereto,  nor  in  respect  to  any  of  the  other  matters  charged  in 
said  bill,  and  in  the  amendments  thereto,  except  as  hereinafter 
mentioned ; 

■  And  the  court  being  further  of  opinion  that  the  purchase  of 
the  real  estate  of  said  firm  by  said  Corning  on  the  5th  day  of 
July,  1877,  at  the  foreclosure  sale  then  held,  was  and  is  open 
to  such  objection,  by  reason  of  the  conduct  of  said  James  Lud- 
lum thereat,  and  by  reason  of  his  (the  said  Ludlum's)  wife's 
adverse  holding  of  the  Schuyler  water  lease,  and  his  statements 
made  at  said  sale  in  reference  thereto,  as  renders  it  equitable  to 
permit  the  complainant  at  his  election  to  redeem  said  property 
on  equitable  terms  or  to  have  the  same  re-sold,  and  the  court 
deeming  it  inequitable,  under  the  circumstances,  to  allow  the 
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said  Erastus  Corning  to  enjoy  the  fruits  of  said  sale  without 
affording  such  opportunity  to  redeem  or  re-sell  on  terms — 

It  is,  on  this  18th  day  of  September,  in  the  year  of  our  Lord 
1889,  ordered,  adjudged  and  decreed,  and  the  chancellor,  by 
virtue  of  the  power  and  authority  of  this  court,  doth  hereby 
order,  adjudge  and  decree,  that  the  complainant  be  at  liberty  to- 
redeem  the  said  land  and  premises  sold  at  said  foreclosure  sale, 
and  the  Schuyler  water  lease,  and  all  renewals  thereof,  upon  the 
terms  following,  that  is  to  say :  the  said  Erastus  Corning  shall 
have  the  right  to  elect  whether  he  will  accept  the  balance  due  on 
his  decree  of  foreclosure  on  said  5th  day  of  July,  1877,  that 
being  the  date  of  said  sale,  retaining,  without  rendering  any 
account  therefor,  whatever  the  property  may  have  since  earned, 
and  receiving  a  just  allowance  for  any  permanent  improvements 
made  by  him,  or  whether  he  will  require  an  account  to  be  stated 
on  the  basis  of  being  allowed  for  the  balance  due  at  the  sale, 
with  interest,  and  such  current  expenses  as  a  mortgagee  in  pos- 
session would  ordinarily  be  entitled  to,  and  for  permanent  im- 
provements made  by  him,  and  being  charged  with  the  fair  rental 
value  of  said  property,  or  with  the  rents  actually  received,  if  ex- 
ceeding such  value ;  and  that  said  election  be  made  by  said  Corn- 
ing in  writing,  and  notice  thereof  served  on  the  solicitor  of  the 
complainant  within  thirty  days  after  the  date  of  this  decree ;  and 
in  case  the  said  Corning  fail  to  make  his  election  within  that 
time,  that  then  the  complainant  shall  be  at  liberty  to  redeem  by 
paying  the  amount  due  on  said  foreclosure  decree  at  the  time  of 
said  foreclosure  sale,  without  interest,  and  any  allowance  made 
for  improvements,  such  redemption  to  include  the  said  water 
lease  and  its  renewals.  And  in  case  the  said  Corning  shall  elect 
to  account,  then  the  cause  shall  be  brought  on  for  further  hearing 
for  the  purpose  of  taking  such  account,  at  a  time  to  be  fixed  by 
the  court  on  application  of  either  party  after  notice  of  such  elec- 
tion given.  And  in  either  case  the  amount  to  be  paid  for  the 
redemption  of  said  property  shall  include  the  costs  of  said  Erastus 
Corning  of  this  suit  to  be  taxed. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  com- 
plainant shall  have  three  months  in  which  to  pay  the  redemption^ 
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money  aforesaid  after  the  amount  of  the  same  shall  be  ascertained 
and  settled  by  decree  upon  such  accounting ;  or  in  case  the  de- 
fendant Erastus  Corning  shall  elect  to  accept  the  amount  that 
was  due  at  the  time  of  the  foreclosure  sale,  with  such  just  allow- 
ance for  improvements,  then  the  complainant  shall  redeem  said 
mortgage  within  such  time  as  shall  be  fixed  by  this  court  on 
application  after  notice  of  such  election  given  to  the  complainant* 

And  it  is  further  ordered,  adjudged  and  decreed,  that  in  case 
the  complainant  shall  elect  so  to  do,  he  may  at  any  time,  not  less 
than  one  month  before  the  expiration  of  the  time  limited  for  re- 
demption, require  that  the  said  premises  be  re-sold  at  public 
auction,  and  apply  for  an  order  at  the  foot  of  this  decree  directing 
such  sale  by  a  master,  which  order  shall  be  on  such  terms  as  to 
the  court  shall  appear  equitable. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  if  the 
complainant  shall  fail  to  redeem  within  the  time  herein  allowed, 
and  no  re-sale  shall  be  ordered,  the  said  foreclosure  sale  of  the  6th 
day  of  July,  in  the  year  1877,  shall  stand,  and  the  complainant 
and  the  defendants  in  said  foreclosure  suit,  who  are  parties  to  this 
suit,  shall  be  absolutely  debarred  and  foreclosed  of  and  from  all 
equity  of  redemption  of,  in  and  to  the  said  mortgaged  premises. 

And  it  is  further  ordered,  that  the  other  relief  prayed  for  in 
the  complainant's  bill  be  denied. 

And  it  is  further  ordered,  that  the  complainant  is  entitled  to 
costs  as  against  James  Ludlum,  and  that  the  complainant  do  pay 
the  costs  of  said  Erastus  Corning,  in  this  suit  to  be  taxed,  out  of 
any  funds  in  his  hands  as  receiver ;  and  if  such  funds  shall  prove 
insufficient  for  such  payment  further  application  may  be  made  to 
the  court  in  respect  to  such  costs. 

And  further  directions  are  reserved,  as  well  as  to  what  kind 
of  improvements  shall  be  allowed  for  as  permanent,  and  whether 
any  allowance  shall  be  made  for  improvements  pending  this  suit, 
as  in  r^rd  to  any  other  questions  that  may  arise. 

Mr,  Frederic  W.  Stevens,  for  the  appellant. 

Mr.  Thomas  N.  McOarter,  for  the  respondents. 

20 
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Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  affirmance — The  Chief-Justice,  Depue,  Dixon, 
Knapp,  Magie,  Scudder,  Van  Syckel,  Brown,  CLteMENT, 
Smith,  Whitaker — 11. 

For  reversal — ^None. 


Erastus  Corning,  James  Ludlum  and  The  Pompton  Steel 
AND  Iron  Company,  appellants, 

V. 

Andrew  Kirkpatrick,  receiver,  respondent. 

On  appeal  from  a  decree  advised  by  Washington  B,  WiUiama, 
Advisory  Master.     See  Kirhpairick  v.  Ooming,  mpra, 

Mr,  Thomas  N.  McCarter,  for  the  appellants 

Mr.  Frederic  W.  Stevens^  for  the  respondent. 

Per  Curiam. 
'    Decree  affirmed. 

For   affirmance — ^The    Chief-Justice,    Depue,    Knapp, 
Magie,  Scudder,  Van  Syckel,  Brown,  Whitaker — 8. 

F(yr  rei?er«at— Dixon,  Clement,  Smith — 3. 


Digitized  by  LjOOQ IC 


3  Dick.  Ch.]         MARCH  TERM,  1891.  307 

Campbell  v.  Cochran. 


Charles  Schultz,  appellant, 

V. 

Emma  Mittelstaedt  et  al.,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  adjudging  that  the 
complainants'  mortgage  is  paid  and  should  be  canceled. 

Mr.  John  W.  BkseUj  for  the  appellant. 

Mr,  John  Gurrick,  for  the  respondents. 

Per  Curiam. 

Decree  affirmed,  for  reasons  given  in  the  court  of  chancery. 

Fen*  affirmance — The  Chief-Justice,  Depue,  Dixon, 
Knapp,  Maoie,  Reed,  Scudder,  Van  Syckel,  Brown, 
Clement,  Smith,  Whitaker— 12. 

For  reversal — ^None. 


John  G.  and  Theodore  Campbell,  appellants, 


Abram  Cochran,  administrator  &c.  of  the  estate  of  Jason 
Elwell,  deceased,  respondents. 

On  appeal  from  a  decree  of  the  chancellor  reported  in  ChcJiran 
V.  Elwell,  1  Dick  Ch.  Rep.  83S. 

Mr.  Martin  P.  Orey,  for  the  appellants. 

Mr.  Clement  H.  Sinnickaon,  for  Cochran,  administrator,  re- 
spondent. 

Mr.  William  E.  Potter^  for  Hitchner  et  al.,  respondents. 
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Pbk  Curiam. 

Decree  below  affirmed^  for  the  reasons  given  by  the  chancellor. 

F(w  affirmance — ^The  Chief-Justice,  Depue,  Dixon, 
Knapp,  Magie,  Reed,  Scudder,  Van  Syckel,  Brown, 
Smith,  Whitaker — 11. 

For  reversal — None. 


Clara  Y.  LeGendre  et  al.,  appellants, 


Fanny  J.  Byrnes,  respondent. 

On  appeal  from  a  decree  advised  by  Vioe-Chanoellor  Van 
Fleet,  whose  opinion  is  reported  in  1  Dick.  Ch.  Rep.  4,19^ 

Mr.  Oscar  Keen,  for  the  appellants. 

Mr.  Anthony  Q.  Keasbey,  for  the  respondent. 

Per  Curiam. 
Decree  below  affirmed 

For  affirmance — ^The  Chief-Justice,  Depue,  Dixon, 
Knapp,  Magie,  Reed,  Scudder,  Van  Syckel,  Brown, 
Clement,  Whitaker — 11. 

For  reversal — None. 
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The  Trustees  op  School  District  No.  38,  in  the 
County  op  Bergen,  appellants. 


Jacob  G.  Berdan,  respondeut. 

Oq  appeal  from  a  decree  of  the  chancellor,  reported  in  Bei*dan 
T.  The  Truatees  Ac,  g  Diet.  Ch.  Rep.  8. 

Mr.  Joseph  A.  MoOreery,  for  the  appellants. 

Mr.  Abraham  D.  OampbeU,  for  the  respondent. 

Per  Curiam. 

Decree  affirmed,  fbr  the  reasons  given  by  the  chancellor. 

For  affirmaiioe — ^The  Chiep-Justice,  Depue,  Dixon,  Gar- 
bison,  Knapp,  Maoie,  Reed,  Scudder,  Van  Syckel, 
Brown,  Clement,  Smith — 12. 

For  reversal — ^None. 


Margaret  Manning,  executrix  of  John  Manning,  deceased, 

appellant, 

V. 

Henry  Brown  and  Robinette  Brown,  respondents. 

On  appeal  from  an  order  of  September  10th,  1890,  advised 
by  Vice-Chaucellor  Bird,  adjudging  that  the  interest  of  Baldwin 
-C.  Brown  in  the  gross  proceeds  of  sale  of  the  mortgaged  prem- 
ises shotild  be  first  charged  with  the  whole  amount  due  the  oom- 
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plainant  ^appellant)  on  her  mortgage,  and  that  the  defendants- 
(respondents)  are  entitled  to  receive  all  the  surplus. 

Mr.  Howard  W.  HayeSj  for  the  appellant. 

Messrs.  Alward  &  Parrot^  for  the  respondents. 

Per  Curiam. 
Order  affirmed. 

Fcr  affirmance — The  CniEP-JusTicaES,  Depue,  Dixon, 
Knapp,  Magie,  Reed,  Van  Syckel,  Brown,  Smith, 
Whitaker— 10. 

For  reversal — ^None. 


Frances  F.  Clifton  et  al.,  appellants, 

iirsioi  ^• 

|53      1S| 

Paul  M.  Tulane  et  al.,  administrators  of  the  estate  of  Paul 
Tulane,  deceased,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in  TSdans 
V.  CUfUm,  S  Dick.  Ch.  Rep.  SSI. 

Mr.  John  F.  Hageman,  for  the  appellants. 

Mr.  Oeorge  0.  VanderhiU,  for  the  respondents. 

Per  Curiam. 

Decree  affirmed,  for  reasons  given  by  the  chancellor. 

For  affirmance — The  Chief- Justice,  Depue,  Magie,  Reed^ 
ScuDDER,  Van  Syckel,  Whitaker — 7. 

For  reversal — Dixon,  Knapp,  Clement,  Smith — i. 
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Annie  Newhoff,  appellant, 

Benjamin  J.  Mato,  respondent 

On  appeal  from  a  decree  advised  by  Vioe-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Mayo  v.  Newhoff,  S  Dick.  Ch. 
Rep.  SI. 

Mr.  Elias  F.  MorroWy  for  the  appellant. 

Mr.  Frederic  W.  Stevens,  for  the  respondent. 

Per  Curiam. 

Decree  affirmed,  for  reasons  given  in  the  court  of  chancery. 

For  affirmance — ^The  Chief-Justice,  Depue,  Dixon, 
EInapp,  Magie,  Reed,  Scudder,  Van  Syckel,  Brown, 
Smith,  Whitaker — 11. 

For  reversal — ^None* 


S.  Preston  Jones,  appellant, 


V.  •«       7 

John  Rowbotham  and  Harrison  Robbins,  respondents. 

On  appeal  from  an  order  of  the  chancellor,  whose  opinion  is 
reported  in  Rowbotham  v.  Jones,  Z  Dick.  Ch.  Rep.  SS7. 

Mr.  Samuel  H.  Grey,  for  the  appellant. 

Mr.  George  M.  Robeson,  for  the  respondents. 


Digitized  by  LjOOQ IC 


312         COURT  OF  ERROES  AND  APPEALS.  [48  Eq. 

Jones  V,  Bowbotham. 

Per  Curiam. 

Decree  affirmed^  for  reasons  given  by  the  chancellor. 

For  c^rmanee — The  Chief-Justice,  Depue,  Dixon,  Gar* 
BISON,  Knapp,  Magie,  Reed,  Scudder,  Van  Syckel^ 
Brown,  Clemens,  Smith — 12. 

For  reversal — ^None. 
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CASES 


ADJUDGED  IN 


THE  COURT  OF  CHANCERY 

OP 

THE  STATE  OF  NEW  JERSEY. 

MAT  TERM,  1891. 


Alexander  T.  McGill,  Chancellor. 

Abraham  V.  Van  Fleet,  John  T.  Bird,  Henry  C.  Pitney 
AND  Robert  S.  Green,  Vice-Chancellors. 


(48    S13 

|50    470 

48    8181 

Jacob  B.  Pedricf  JL^i 


V. 

Alfred  C.  Pedrick  et  al. 


1.  A  father  bequeathed  to  his  son  Jacob  one-third  of  the  residue  of  his 
estate,  amounting  to  $18,000,  to  be  paid  to  Jacob  by  his  executor  at  such 
times,  and  in  such  sums,  as  the  executor  should  deem  most  for  the  son^s  good, 
directing  that,  if  the  son  should  not  make  a  proper  use  of  '^  his  money,"  the 
executor  should  pay  him  no  more  than  sufficient  to  board  and  clothe  him  in  a 
decent  and  respectable  manner,  and  providing  that  if  Jacob  should  die  before 
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he  should  receive  the  whole  of  his  money,  without  leaving  lawful  issue,  the- 
balance  should  fall  into  the  residue  of  his  estate,  but  if  Jacob  should  leave 
lawful  issue  that  the  balance  should  be  paid  to  them  in  equal  shares. 

2.  The  person  named  as  executor  in  the  will  died  after  he  had  paid  Jacob- 
portions  of  the  income  of  the  legacy,  but  none  of  the  principal.— ^eW,  (1) 
that  the  power  bestowed  was  not  given  to  the  person  appointed  executor  as- 
an  individual,  but  raiione  officii^  and  survived  him ;  (2)  that  the  power  was  im- 
perative, partaking  of  the  character  of  a  trust  to  be  executed ;  (3)  that  it  re- 
quired that  sufficient  portions  of  the  legacy  should  be  paid  to  Jacob  to  test  the 
propriety  of  paying  the  balance  of  the  legacy  to  him ;  (4)  that  the  payments 
heretofore  made  to  Jacob  have  not  been  sufficiently  large  to  test  the  propriety 
of  paying  him  the  balance,  and  that  the  proofs  are  not  sufficient  to  satisfy  the 
chancellor  that  it  is  proper  to  pay  it ;  (5)  that  the  chancellor  will  execute  the 
power,  and,  in  so  doing,  will  appoint  a  trustee  to  hold  the  fund  for  disposal  by 
its  direction ;  (6)  that  such  trustee  will  be  directed  to  now  pay  $5,000  to  Jacob, 
and  to  invest  the  remainder  of  the  fund;  (7)  that  after  Jacob  shall  have  had 
the  $5,000  long  enough  to  test  his  ability  to  manage  it  and  his  strength  to 
withstand  the  temptations  to  which  its  possession  will  expose  him,  he  may 
apply  for  direction  that  the  remainder  of  the  legacy  be  paid  to  him. 


On  final  hearing  on  bill,  answer,  replication  and  proofs. 

Mr,  Martin  P.  Oreyy  for  the  complainant. 

Mr,  Howard  M,  Cooper  and  Mr,  Alfred  Hugg,  for  the  answer- 
ing defendants. 

The  Chancellor. 

The  complainant  is  a  son  of  Joseph  D.  Pedrick,  late  of  Cam- 
den, in  this  state.  He  seeks  the  payment  of  $18,000,  with 
interest,  which  is  now  in  the  control  and  custody  of  the  adminis- 
trators of  the  deceased  executor  of  his  father's  will. 

Joseph  D.  Pedrick  died  in  1873,  leaving  his  last  will,  dated 
October  14th,  1869,  which,  after  making  provision  for  his  wife 
and  daughter,  continues  in  the  following  language : 

^^ Fourth,  All  the  rest  and  residue  of  my  estate  whatsoever  and  wheresoever 
(after  the  above-mentioned  bequests  and  devises  are  excepted)  I  give,  devise- 
and  dispose  of,  as  follows : 

"  One  equal  third  part  thereof  to  my  son  Jacob  B.  Pedrick,  to  be  paid  to 
him  by  my  executor  at  such  times  and  in  such  sums  as  he,  my  said  executor, 
shall  deem  most  for  his  good,  and  if  my  said  son  shall  not  make  a  proper  use* 
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of  his  money,  then  I  direct  my  said  executor  to  pay  him  no  more  than  will  be 
necessary  to  board  and  clothe  him  in  decent  and  respectable  manner.  And 
if  the  said  Jacob  B.  Pedrick  shall  happen  to  die  before  receiving  the  whole  of 
his  money  and  without  leaving  lawful  Issue,  then  I  direct  that  the  balance 
shall  go  into  and  make  part  of  the  residue  of  my  estate ;  if  he  shall  leave  law- 
ful issue  the  said  balance  to  be  paid  to  them,  in  equal  shares." 

Another  third  of  the  residue  was  given  to  the  testator's  son 
Alfred  C.  Pedrick  and  his  three  children,  to  be  divided  equally 
between  them,  and  the  remaining  third  was  given  to  the  testator^s 
daughter,  Josephine. 

The  seventh  paragraph  of  the  will  makes  disposition  of  a 
second  and  further  residue  to  the  testator's  children,  the  children 
of  a  deceased  child  taking  their  parent's  share.  The  purpose  of 
the  latter  paragraph  was  obviously,  among  other  things,  to  pro- 
vide for  the  falling  in  of  the  whole  or  a  portion  of  Jacob's  share 
of  the  estate,  in  the  event  of  his  dying  without  issue,  before  it 
should  be  paid  to  him. 

Thomas  W.  Hurff  was  appointed  executor  of  the  will,  and, 
after  duly  proving  it,  assumed  its  execution.  He  paid  to  Jacob 
small  portions  of  the  income  of  the  bequest  for  him,  from  time  to 
time,  for  several  years.  In  1875  he  presented  an  account  to  the 
orphans  court  of  Camden  county,  purporting  to  be  his  final 
account,  which  was  duly  audited  and  allowed.  After  the  allow- 
ance of  this  account  Alfred  C.  Pedrick  and  his  three  children, 
Joseph,  Alfred  and  Charles,  and  Josephine  Pedrick,  who  was 
then  the  wife  of  John  F.  Hawkins,  receipted  for  their  shares  of 
their  father's  estate  and  released  the  executor  from  liability  there- 
for. Jacob  also  receipted  for  the  moneys  that  had  been  paid  to 
him  and  released  the  executor.  Notable  portions  of  his  receipt 
and  release  are  as  follows  : 

"  Whereas  Joseph  F.  Pedrick,  deceased,  *  *  *  in  and  by  his  last  will 
and  testament  in  writing,  duly  proved,  ♦  *  *  did^  among  other  things, 
give  and  bequeath  to  Jacob  B.  Pedrick  one-third  of  the  rest  and  residue  of  his 
estate,  and  did  therein  and  thereby  appoint  Thomas  W.  Hurff  *  *  *  to 
be  the  executor  thereof.  And  whereas  the  said  executor  hath  paid  to  said 
Jacob  B.  Pedrick  on  account  of  his  said  share  of  said  estate  at  various  times 
various  sums  of  money,  leaving  a  balance  in  the  hands  of  said  executor, 
amounting  to  eighteen  thousand  dollars :  Now,  therefore,  Jacob  6.  Pedrick  in 
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consideration  *  *  *  releases  the  executor  from  any  and  all  claims  and 
demands  of,  in  and  to  said  estate  or  against  said  executor  on  account  of  the 
balance  ascertained  to  be  in  the  hands  of  said  executor  on  the  third  day  of 
January,  eighteen  hundred  and  eighty-five,  *  »  *  provided,  however, 
that  said  balance  of  eighteen  thousand  dollars  in  the  hands  of  said  executor 
shall  be  held  by  him  in  trust  for  me  and  to  my  use  and  benefit,  and  that  said 
executor  yearly,  and  every  year  hereafter,  on  the  third  day  of  the  months  of 
January,  April,  July  and  October  of  each  year,  shall  pay  me  the  interest  on 
said  balance  of  eighteen  thousand  dollars  so  held  by  him  as  aforesaid,  at  the 
rate  of  five  per  centum  per  annum,  the  first  of  said  payments  to  be  made  on 
the  third  day  of  April  next" 

It  is  claimed  for  the  complainant  that  this  release  declares  a 
trust  as  r^ards  the  $18,000  inconsistent  with  the  holding  of  that 
money  by  Mr.  Hurff  under  the  provisions  of  the  will,  and  must 
therefore  be  taken  as  an  exercise  of  the  power  bestowed  upon  the 
executor  by  the  will. 

The  testimony  shows  that  the  taking  of  this  release  and  the 
releases  from  the  legatees  was  superintended  by  George  W. 
Bailey,  the  son-in-law  and  business  agent  of  Mr.  Hurff,  who  had 
theretofore  had  the  principal  management  of  the  Pedrick  estate. 
It  was  not  signed  by  Mr.  Hurff,  and  it  does  not  appear  that  he 
knew  anything  of  its  terms.  But,  assuming  that  he  did  know 
the  terms,  they  do  not  necessarily  amount  to  an  exercise  of  the 
power  which  the  will  conferred  upon  him.  The  release  receipts 
for  portions  only  of  the  moneys  bequeathed  for  Jacob's  benefit, 
and  acknowledges  that  the  sum  of  $18,000  remains  in  the  ex- 
ecutor's hands.  If  it  had  been  intended  to  declare  an  exercise 
of  the  power,  the  release  would  have  receipted  for  the  $18,000 
as  having  been  paid,  and  would  not  have  spoken  of  it  as  remain- 
ing in  the  executor's  hands.  The  object  of  the  declaration  of 
trust  in  fhe  release  appears  to  have  been  merely  to  ascertain  the 
amount  held  under  the  will  and  to  agree  as  to  payment  to  be 
thereafter  made  therefrom.  The  executor  had  theretofore  been 
paying  Jacob  less  than  the  income  derived  from  the  bequest  for 
Jacob's  benefit.  He  had  not  ventured  to  entrust  him  with  any 
of  the  principal.  By  the  release  he  agreed  to  increase  the  pay- 
ment to  the  full  amount  of  the  income  and  stated  times  when 
they  would  be  made. 
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The  testimony  touching  the  transaction  at  which  this  paper 
was  given  supports  this  interpretation  of  the  release.  Jacob  says 
that  Mr.  Bailey  counted  up  the  money,  paid  him  $219.16  to  re- 
duce the  amount  to  exactly  $18,000,  and  then  promised  that  *^in 
time'^  he  would  give  "me  some  more;  but  he  never  did.*' 
Throughout  his  testimony,  Mr.  Bailey  speaks  of  the  $18,000  as 
being  a  portion  of  Joseph  D.  Pedrick's  estate  held  for  the  benefit 
of  Jacob  under  the  provisions  of  the  will.  Evidently  the  par- 
ties to  the  transaction  at  which  the  release  was  given,  did  not 
consider  the  power,  conferred  by  the  will,  to  have  been  exercised. 
Besides,  the  bill  in  this  cause,  in  express  terms,  bases  its  prayer 
ibr  relief  upon  allegation  that  the  $18,000  has  never  yet  becD 
paid  to  the  complainant.  The  first  suggestion,  that  the  power 
has  been  exercised,  comes  at  the  argument  upon  final  hearing. 
The  suggestion  is  not  within  the  issue  upon  which  the  case  was 
tried,  and  which  the  defendants  expected  to  meet,  and  it  could 
not  be  effective  under  the  pleadings  and  proofs,  even  if  it  were 
substantial.  I  have  not  been  asked  to  permit  the  reformation 
of  the  pleadings  so  that  it  may  be  properly  urged. 

The  case  was  put  by  the  pleadings,  prepared  and  presented 
upon  two  positions  taken  by  the  complainant — -firaty  that  he  took 
a  vested  interest  in  one-third  of  the  residue  of  his  father's  estate^ 
subject  to  a  merely  discretionary  power  in  Thomas  W.  Hurff,. 
which  died  when  Mr.  Hurff  died ;  and,  secondy  in  case  the  court 
should  r^ard  the  power  as  imperative  and,  in  substance,  a  trust, 
that  it  will  proceed  to  execute  that  trust  under  equitable  rules^ 
and  at  once  pay  the  $18,000  to  the  complainant;  it  being  made 
to  appear  by  the  proofs  that  it  is  proper  and  most  for  his  good 
that  the  money  should  now  be  paid. 

The  administrators  of  Mr.  Hurff's  estate,  Mr.  Hurff's  eldest 
son,  Alfred  C.  Pedrick  and  his  three  sons  and  the  infant  daughter 
of  Mrs.  Hawkins  (Mrs.  Hawkins  being  dead)  are  made  defend- 
ants. Alfred  C.  Pedrick  and  his  sons  have  answered.  They  in- 
sist that,  by  the  will  of  Joseph  D.  Pedrick,  a  trust  was  created, 
and  that  it  is  not  proper  now,  under  the  terms  of  that  trust,  or 
most  for  the  complainant's  good,  that  the  $18,000  should  be  paid 
to  him. 
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Upon  the  issues  thus  presented  I  will  determine  the  case. 

It  is  observed,  upon  reading  the  fourth  paragraph  of  the  will, 
that  the  testator  gives,  devises  and  disposes  of  the  residue  of  his 
estate  in  thirds — one-third  to  his  son  Jacob.  The  words  "  give, 
devise  and  dispose  of,"  standing  by  themselves,  are  ample  to  fully 
vest  title  in  Jacob.  But  they  do  not  stand  alone.  They  are  fol- 
lowed by  a  restriction.  The  testator  desired  his  son  Jacob  to 
•have  possession  and  control  of  the  bequest  in  his  favor ;  but,  for 
some  undisclosed  reason,  feared  to  trust  him  with  it  until  his 
fitness  to  care  for  it  should  be  adequately  tested  and  established. 
He  directed  his  executor  to  pay  the  legacy  guardedly  to  Jacob. 
Not  all  at  once,  but  in  partial,  testing  payments — "at  such  times 
^and  in  such  sums  as  he  *  *  *  shall  deem  most  '^  for  Jacob's 
"good."  If,  upon  being  tested  with  such  partial  payments, 
Jacob  should  not  make  proper  use  of  "  his  money "  (evidently 
meaning  the  money  with  which  the  executor  was  to  experi- 
mentally entrust  him),  then  future  payments  should  be  limited 
to  amounts  necessary  for  his  decent  and  respectable  board  and 
■clothing.  The  executor  was  not  clothed  with  arbitrary  power, 
which  he  might  or  might  not  exercise,  but  was  entrusted  with 
n  power  which  he  was  required  to  discreetly  execute  It  was 
imperative  that  he  should  test  Jacob  with  paitial  payments, 
their  amounts  and  the  times  at  which  they  should  be  made  alone, 
being  left  to  his  judgment ;  and  he  was  required  to  continue  them 
until  the  entire  legacy  should  be  paid,  if  Jacob  should  make 
proper  use  of  the  several  previous  payments. 

The  power  thus  given  was  not  a  personal  confidence  which 
would  die  with  the  individual  named  as  executor  in  the  will.  It 
is  observed  that  the  testator  contemplates  and  provides  for  a  dis- 
position after  the  death  of  his  son.  If  the  son  should  die  with- 
out receiving  the  whole  of  "his  money"  there  was  to  be  a 
payment  to  his  issne,  and,  in  default  of  issue,  according  to  the 
requirements  of  the  seventh  paragraph  of  the  will.  But,  while 
the  will  makes  provision  for  the  event  of  the  death  of  the  son 
and  a  payment  after  his  death,  it  makes  no  provision  for  the 
^vent  of  the  death  of  the  executor,  HurfF,  before  the  son.  The 
•careful  provi^on  for  the  retention  of  the  money  until  after  the 
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9on's  death  negatives  the  propriety  of  an  assumption  that  the 
testator  intended  a  mere  personal  confidence  or  power  whiclk 
should  perish  with  the  life  of  Mr.  Hurff.  And,  in  this  connec- 
tion, it  is  also  to  be  noted  that  the  power  is  not,  in  terms,  be- 
stowed upon  the  individual  Thomas  W.  Hurff,  but  upon  the 
executor  of  the  will.  I  fail  to  find  anything  in  the  will  which 
necessarily  implies  a  personal  reliance  or  confidence  in  the  indi- 
vidual Hurff.  On  the  contrary,  the  scheme  and  language  of  the 
will  satisfy  me  that  the  power  was  given  to  the  executor  ratione 
officii  and  not  individually.  Similar  to  this  case  was  the  case  of 
Flanders  v.  Clark^  1  Ves,  9,  where  a  mother  bequeathed  £150 
to  her  son,  the  principal  to  be  paid  by  her  executors  at  such 
times  and  portions  as  they  should  please ;  the  surviving  executor 
paid  the  money  to  the  son,  and  it  was  held  that  the  power  was 
given  to  the  executors  as  executors,  and  survived  to  the  survivor 
of  them,  who  properly  executed  it. 

Jacob  was  to  be  tested  by  experimental  payments,  to  the  end 
that  if  he  should  be  found  trustworthy  he  should  be  fully  paid 
his  share  of  the  estate  designed  for  him.  And  I  think  that  this 
design  is  so  clearly  evinced  that  the  testing  of  the  son  by  partial 
payments,  as  I  have  said,  is  im|)erative.  The  executor  needs  no 
other  title  to  the  money  than  that  which  he  took  in  virtue  of  his 
oflSce  to  enable  him  to  carry  out  the  testator's  direction  in  thi^ 
respect. 

A  mere  naked  power  is  never  imperative,  and  hence  where,  by 
the  death  of  the  donee,  or  by  accident,  such  a  power  is  not  exer- 
cised, this  court  will  not  execute  it.  But  there  are  powers  which 
the  party  to  whom  they  are  given  is  entrusted  with  and  required 
to  execute.  The  courts  consider  that  this  last  kind  of  power 
partakes  so  much  of  the  character  of  a  trust,  to  be  executed,  that 
they  will  not  allow  it  to  fail  by  the  failure  of  the  donee  to  exe- 
cute it,  but  will  execute  it  in  his  place.  1  Sio)*y  Eq.  Jur.  §  ^4^8; 
2  Siigd.  Pow.  168;  4  Kent  Com,  3^4;  WoHinan  v.  Skinner,  1 
Beas.  358.  Such  power  was  held  to  exist  in  the  case  of' Broicn 
V.  HiggSy  where  the  testator  authorized  and  empowered  his 
nephew  John  Brown  to  receive  the  remainder  of  certain  rents 
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<fec.,  and  after  making  therefrom  designated  disbursements  to 
pay  the  remainder — 

"  To  such  children  of  my  nephew  Samuel  Brown  as  my  said  nephew  John 
Brown  shall  think  most  deserving,  and  that  will  make  the  best  use  of  it,  or  to 
the  children  of  my  nephew  William  Augustus  Brown,  if  any  such  there  are  or 
6hall  be." 

John  Brown  died  in  the  testator's  lifetime.  Sir  Richard  Pep- 
per Arden,  master  of  the  rolls,  decided  that  there  was  a  trust, 
and  that  a  court  of  equity  would  execute  it  (4-  1^^»  '^08),  and 
afterwards,  upon  a  re-hearing  of  the  case,  reached  the  same  con- 
clusion. 5  Ves.  495.  The  case  was  then  considered  upon  ap- 
peal by  the  chancellor.  Lord  Eldon,  who  affirmed  the  decree  (8 
Ves,  S61),  and  then  by  the  house  of  lords,  with  the  same  result. 
18  Vea.  192. 

In  this  noted  case  Lord  Eldon  said :  "  It  is  perfectly  clear  that 
where  there  is  a  mere  power  of  disposing,  and  that  power  is  not 
exercised,  this  court  cannot  execute  it.  It  is  equally  clear,  that 
wherever  a  trust  is  created  and  execution  of  that  trust  fails,  by 
the  death  of  the  trustee,  or  by  accident,  this  court  will  execute 
the  trust.  One  question  therefore  is,  whether  John  Brown  had 
a  trust  to  execute  or  a  power  and  a  mere  power.  But  there  are 
uot  only  a  mere  trust  and  a  mere  power,  but  there  is  also  known 
to  this  court  a  power  to  which  the  party  to  whom  it  is  given  is 
-entrusted  with  and  required  to  execute ;  and,  with  regard  to  that 
specie  of  power,  the  court  consider  it  as  partaking  so  much  of 
the  nature  and  quality  of  the  trust,  that,  if  the  person  who  has 
that  duty  imposed  upon  him  does  not  discharge  it,  the  court  will, 
to  a  certain  extent,  discharge  the  duty  in  his  room  and  place. 
*  *  *  '  If  the  power  is  a  power,  which  it  is  the  duty  of  the 
party  to  execute,  made  his  duty  by  the  requisition  of  the  will ; 
put  upon  him  as  such  by  the  testator,  who  has  given  him  an  in- 
terest extensive  enough  to  enable  him  to  discharge  it,  he  is  a 
trustee  for  the  exercise  of  the  power  and  not  as  having  a  discre- 
tion whether  he  will  exercise  it  or  not ;  and  the  court  adopts  the 
principal  as  to  trust,  and  will  not  permit  his  negligence,  accident 
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or  other  circumstance  to  disappoint  the  interest  of  those  for 
whose  benefit  he  is  called  upon  to  execute  it." 

I  think  that  the  power  conferred  upon  the  executor  of  Joseph 
D.  Pedrick  was  of  the  character  just  indicated;  that  it  did  not 
die  with  him,  but  survives,  and  that  it  is  now  incumbent  upon 
this  court  to  execute  it  in  the  executor's  stead,  under  equitable 
rules. 

If  it  be  necessary  to  the  proper  execution  of  the  power  that  a 
new  trustee  should  be  appointed,  the  court  will  appoint  one  and 
direct  him  in  the  performance  of  his  duty.  Wetland  v.  Townsend, 
6  Slew.  Eq,  393. 

The  complainant  insists,  that  it  is  most  for  his  good  and 
proper  that  the  court,  without  the  intervention  of  a  trustee, 
should  forthwith  direct  the  administrators  of  Mr.  Hurff's  estate 
to  account  to  him  and  pay  him  his  share  of  his  father's  estate, 
and,  in  support  of  this  insistment,  he  has  produced  evidence  a^ 
to  his  character  and  habits  and  ability  to  care  for  property. 
Having  such  evidence  before  me,  I  will  dispose  of  this  question. 

The  complainant  is  a  bachelor,  about  sixty-five  years  of  age. 
He  has  led  a  wandering  life  and  has  shown  little  aptitude  or  fit- 
ness for  business.  Whether  he  is  able  to  manage  so  large  a  sum 
of  money  as  $18,000  does  not  appear.  The  fact  that  he  has 
providently  saved  up  and  laid  away  about  $1,000  is  evidence  of 
correct  habits  and  a  prudent  disposition,  but  the  meagreness  of 
the  amount  of  such  providence  1n  one  who  has  reached  so  great 
an  age,  indicates  that  his  financial  ability  is  limited.  His  busi- 
ness ventures,  so  far  as  proved,  have  been  very  insignificant. 
Indeed,  all  the  accomplishments  of  his  life  have  been  of  such  a 
character  as  to  make  me  seriously  doubt  whether  it  is  most  for 
his  good  to  at  once  place  $18,000  at  his  unrestricted  disposal. 
In  reviewing  the  testimony  of  Mr.  Bailey  and  the  course  pursued 
by  the  executor  in  this  matter,  I  have  been  impressed  that  the 
executor's  power  was  not  executed  according  to  the  testator's  de- 
sign. Periodical  payments  of  mere  fractions  of  income  were  in- 
sufficient to  test  either  the  financial  ability  and  prudence  of 
Jacob  or  his  strength  to  withstand  the  physically  hurtful  tempta- 
tions which  usually  beset  a  man  with  ample  means.     Before  the 
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entire  fund  is  paid  to  him  I  think  he  should  be  entrusted  with  a 
considerable  portion  of  it.  Such  a  payment  would  thoroughly 
test  him,  and  induce  a  course  of  conduct  which  would  enable  the 
court  to  judge  of  the  propriety  of  directing  a  surrender  of  the 
remainder  of  the  trust  to  him. 

I  will  decree  that  the  adminstrators  of  Mr,  Hurff  account  for 
the  fund  and  pay  it  over  to  a  trustee,  to  be  appointed  by  this 
court.  The  trustee  will  be  directed  to  pay  the  complainant 
$5,000,  and  to  invest  the  remainder  of  the  moneys  held  for  him. 
After  the  complainant  shall  have  had  the  $5,000  long  enough  to 
test  his  ability  to  manage  it,  and  his  strength  to  withstand  the 
temptation  to  which  its  possession  will  expose  him,  he  may  apply 
for  direction  that  the  remainder  of  the  sum  be  paid  to  him. 


C  Lewis  Watjen  and  William  Toel,  partners,  trading  as 
Watjen,  Toel  &  Co., 


AsHBEL  Green,  receiver  of  the  North  River  Construction 

Company. 

1.  A  subscription  agreement  for  railway  bonds  provided  that  the  subscrip- 
tion price  should  be  paid  in  installments  upon  call  by  the  vendor,  of  which 
notice  should  be  given,  and  also  required  the  vendor,  previous  to  any  pay- 
ments, to  deposit  all  the  bonds  where  they  could  at  any  time  be  had  for  de- 
livery, and  did  not  contain  any  expressions  which  would  indicate  that  the 
provision  for  call  had  been  inserted  for  the  benefit  of  the  vendor. — Heldj  that, 
without  waiting  for  a  call,  the  buyer  was  at  liberty  to,  at  any  time,  tender  and 
pay  the  price  agreed  upon  and  demand  the  bonds  subscribed  for. 

2.  In  executory  agreements  for  the  sale  of  chattels  the  obligation  of  the 
vendor  to  deliver,  and  that  of  the  buyer  to  pay,  are  concurrent  conditions  in 
the  nature  of  mutual  conditions  precedent,  and  neither  vendor  nor  buyer  can 
enforce  the  contract  against  the  other  without  showing  performance,  or  an 
offer  to  perform,  or  averment  of  readiness  and  willingness  to  perform  upon  his 
f>art 
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On  appeal  from  determination  of  receiver. 

Mr.  Anthony  Q.  Keasbey  and  Mr,  J".  A,  Shoudy,  for  the  ap- 
pellants. 

John  P.  Stockton,  Atto^mey- General,  and  Mr,  Howard  Mans- 
field, for  the  receiver. 

The  Chancellor. 

This  appeal  is  from  the  disallowance  of  a  claim  presented  to 
Ihe  defendant  receiver,  by  Messrs.  Watjen,  Toel  &  Co.,  who 
all^e  themselves,  to  be  creditors  of  the  North  River  Construc- 
tion Company,  an  insolvent  corporation.  The  principal  business 
of  the  insolvent  company  was  the  construction  of  the  New  York, 
West  Shore  and  Buffalo  railway  through  the  State  of  New  York. 
In  process  of  building  that  railway  the  insolvency  occurred,  and, 
upon  application  to  this  court,  the  defendant  was  appointed  re- 
<»iver. 

The  proofs  exhibit  that  the  construction  company  was  paid  for 
its  work  in  building  the  railway  in  the  stock  and  mortgage  bonds 
of  the  railway  company,  and  that  it  became  necessary  for  it  to 
-find  a  market  for  large  quantities  of  those  securities. 

Among  other  measures  adopted  by  it  in  their  disposition  was 
a  subscription  agreement,  known,  in  its  affairs,  as  the  agreement 
•of  June,  1881.  That  document,  after  reciting  that  the  New 
York,  West  Shore  and  Buffalo  Company  proposed  to  build  a 
railway  from  a  point  on  the  west  side  of  the  Hudson  river,  oppo- 
site the  city  of  New  York,  to  the  city  of  Buffalo,  a  distance  of 
four  hundred  and  twenty-five  miles,  and  to  issue  its  bonds,  secured 
by  mortgage,  payable  in  fifty  years,  bearing  interest  at  the 
rate  of  five  per  cent,  per  annum,  payable  half  yearly,  and  that 
the  North  River  Construction  Company  had  undertaken  to  build 
and  equip  the  railway,  and  to  take  such  bonds,  and  also  capital 
stock  of  the  railway  company,  in  payment  for  its  work,  pro- 
ceeded to  bind  the  subscribers  for  valuable  consideration  paid  to 
each  of  them,  to  pay  the  construction  company  par  and  accrued 
interest  for  the  amounts  of  the  bonds  set  opposite  their  re- 
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spective  names,  upon  the  following,  among  other,  terms   and 
conditions : 

"Second.  Ten  per  cent,  shall  be  paid  upon  call  to  C.  F.  Woerisbofferj  treas- 
urer of  the  North  River  Construction  Company,  for  which  installment  receipts, 
in  due  form,  shall  be  given,  and  thereafter  not  more  than  ten  per  cent,  shall  be 
called  at  any  one  time.  At  least  ten  days'  notice  shall  be  given  of  any  call, 
subsequent  to  the  first  call.  Default  in  the  payment  of  any  installment  called, 
as  herein  provided,  shall  entitle  the  company,  at  its  option,  to  forfeit  the  sub- 
scription and  all  installments  previously  paid. 

"Third,  Each  subscriber,  upon  the  payment  of  the  entire  amount  subscribed 
by  him,  shall,  in  addition  to  the  bonds,  be  entitled  to  fifty  per  cent,  of  the  par 
value  of  his  subscription  in  certificates  representing  the  full  paid  capital  stock 
of  said  railway  company. 

"Fifth,  After  forty  per  cent,  has  been  called  in  and  paid,  such  subscriber  may 
elect  to  surrender  all  his  installment  receipts,  except  one,  and  receive  therefor 
thirty  per  cent,  in  said  bonds,  and  he  shall  be  entitled  to  receive  bonds  for  each 
subsequent  payment,  upon  the  surrender  of  the  installment  receipts,  and  upon 
paymient  in  full  of  his  subscription  he  shall  be  entitled  to  the  certificates  pro- 
vided for  under  section  third. 

"Sixth,  The  bonds  subscribed  for,  under  this  agreement,  will  be  deposited 
with  the  United  States  Trust  Company  for  delivery  to  the  subscribers  hereto, 
under  the  terms  hereinabove  named,  upon  a  surrender  of  their  installment  re- 
ceipts. Interest  at  five  per  cent,  per  annum  will  be  allowed  on  all  installments- 
paid,  and  will  be  adjusted  as  the  bonds  are  delivered." 

A  firm  intimately  connected  with  the  appellants,  named  Fatman 
&  Co.,  were  among  the  subscribers  to  this  agreement  for  bonds  of 
the  par  value  of  $100,000,  and  to  that  firm,  after  $50,000  had 
been  paid,  the  construction  company  issued  ten  certificates,  each 
of  which  bore  date  on  the  26th  of  August,  1882,  and  stated  that 
Fatman  &  Co.  were  entitled  to  all  the  rights,  privil^es  and  bene- 
fits, and  subject  to  all  the  obligations,  of  a  subscription  to  $10,000 
in  said  bonds,  under  the  agreement  above  referred  to ;  that  fifty 
per  cent,  of  the  subscription  had  been  paid ;  that  future  payments 
and  delivery  of  bonds  must  be  endorsed  on  the  certificate ;  that 
interest  upon  part  payments  had  been  paid  to  July  1st,  1882; 
that  the  subscription  might  be  transferred  with  the  consent  of 
the  construction  company,  and  when  transferred  on  that  com- 
pany's books,  and  the  transferee  should  duly  enter  into  agreement 
to  fulfill  the  remaining  obligations  of  the  subscription,  Fatmaa 
&  Co.  should  be  released  from  liability. 
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Fatman  &  Co.  really  subscribed  for  the  appellants,  but  never 
•either  disclosed  that  fact  to  the  construction  company  or  obtained 
its  consent  to  an  assignment  of  their  subscription.  As  each  call 
was  made  upon  Fatman  &  Co.,  they  drew  the  money  necessary  to 
pay  it,  from  the  appellants,  and  paid  it,  except  in  two  instances, 
by  using  their  own  check.  They  paid,  in  all,  ninety  per  cent,  of 
their  subscription  and  received  $80,000  of  the  bonds.  Between 
the  first  and  second  calls  upon  them  more  than  six  months  elapsed, 
and  then,  after  another  five  months,  a  third  call  was  made,  and 
then  the  remaining  calls  followed  at  irregular  intervals,  about 
one  month  apart.  The  last  payment  was  made  on  the  11th  of 
December,  1882.  On  the  10th  of  January,  1884,  the  directors 
of  the  construction  company  resolved  to  call  the  balance  due  for 
the  bonds,  but,  before  notice  was  given,  pursuant  to  their  resolu- 
tion, the  company  was  adjudged  to  be  insolvent  and  the  defendant 
receiver  was  appointed. 

On  the  11th  of  March,  1884,  the  chancellor  ordered  that  all 
•creditors  of  the  construction  company  present  their  respective 
•claims,  under  oath,  to  the  receiver  within  four  months  from  that 
•date.  Both  Fatman  &  Co.  and  the  appellants  had  timely  notice 
of  this  order,  but  neither  of  them  presented  a  claim  to  the  re- 
oeiver.  Before  the  order  to  limit  the  time  for  the  presentation 
of  creditors'  claims  was  made,  the  receiver  sent  his  chief  clerk  to 
Fatman  &  Co.  The  clerk  opened  the  subject  of  his  mission  to 
a  member  of  that  firm,  and,  as  authorized  by  the  receiver,  offered 
to  deliver  to  Fatman  &  Co.  the  stock  of  the  New  York,  West 
Shore  and  Buffiilo  Railway  Company,  which,  according  to  the 
subscription  agreement,  was  to  go  to  them  upon  the  completion 
of  their  payments,  and  to  release  them  from  the  remaining  pay- 
meut  for  bonds,  or,  if  they  preferred  to  do  so,  allow  them  to  buy 
420,000  in  bonds  at  par,  then  selling  for  a  little  more  than  fifty 
•cents  on  the  dollar,  and  give  them  the  receiver's  due  bill  for  the 
•excess  of  the  cost  over  $10,000.  This  proposition  was  taken 
into  consideration  by  Fatman  &  Co.,  but  no  answer  was  sent  to 
the  receiver.  Subsequently  the  clerk  was  sent  to  the  firm  for  the 
answer,  and  was  told  that  it  had  not  yet  decided  what  course  it 
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would  pursue.  At  neither  of  these  interviews  was  there  any  dis- 
closure of  the  appellants'  interest  in  the  subscription. 

In  the  meantime  the  settlement  proposed  to  Fatman  &  Co. 
was  offered  to  other  similar  subscribers  for  bonds  and  accepted 
by  them.  The  due  bills  given  in  such  settlements  were  subse* 
quently  treated  as  debts  of  the  construction  company,  and  the 
holders  of  them  were  paid  dividends  upon  them  after  the  same 
rate  that  other  unsecured  creditors  were  paid  upon  their  claims^ 

At  a  later  time  the  appellants  sent  a  clerk  to  the  receiver  to 
obtain  another  proposition  of  settlement,  but  then  the  receiver 
declined  to  make  one,  yet  his  chief  clerk  intimated  that  the  set- 
tlement previously  proposed  might  still  be  accepted. 

The  assets  in  the  receiver's  hands  consisted  almost  entirely  of 
securities  of  the  New  York,  West  Shore  and  Buffalo  Railway 
Company.  Among  them  he  held  two  hundred  thousand  three 
hundred  and  fifty-five  shares  of  the  capital  stock  of  that  company, 
its  bonds  of  the  par  value  of  $10,000,000,  and  its  notes,  payable 
upon  demand,  for  over  $600,000.  Beyond  these  securities,  the 
assets  he  held  were  of  little  value. 

In  June,  1884,  suit  was  commenced  to  foreclose  the  first  mort- 
gage upon  the  railway  and  the  road  was  placed  in  the  hands  of 
receivers. 

This  suit  threatened  destruction  to  the  assets  of  the  construction 
company,  and  it  became  apparent  that,  without  some  concert  of 
action  upon  the  part  of  all  parties  interested  in  the  railway  com- 
pany, a  foreclosure  sale  for  a  comparatively  nominal  sum  would 
leave  the  company  with  nothing  but  a  valueless  name,  and  fail 
to  produce  anything  for  its  creditors.  In  this  emergency  the 
defendant  applied  to  the  court  in  which  the  foreclosure  was  pend- 
ing and  obtained  leave  to  intervene  in  the  suit,  and  then,  in  order 
to  gain  delay,  interposed  defences.  At  the  same  time,  to  obtain 
the  active  assistance  and  co-operation  of  the  stockholders  of  the 
construction  company,  by  securing  for  them  the  possibility  of  a 
partial  payment  of  their  stock,  in  June,  1885,  he  called  a  meet- 
ing of  the  larger  creditors  of  the  construction  company  and  rep- 
resented to  them  the  situation  of  affairs  and  the  advantage  of  a 
compromise  of  their  claims  at  an  amount  which  would  admit  of 
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a  dividend,  out  of  the  assets,  to  the  stockholders.  The  result 
of  these  overtures  to  the  creditors  was,  in  short,  that  practically 
all  of  them  except  the  appellants,  who  had  not  presented  their 
claim,  agreed  to  accept  one-half  of  their  claims  in  full  satisfac- 
tion of  them. 

Later,  in  July,  the  banking-house  of  Drexel,  Morgan  &  Co., 
in  New  York  city,  proposed  a  scheme  to  the  holders  of  the  first 
mortgage  bonds  of  the  railway  company,  by  which,  upon  a  sale 
of  the  railway  to  the  New  York  Central  and  Hudson  River 
Kailroad  Company,  fifty  cents  upon  the  dollar  of  their  holdings 
would  be  paid.  The  defendant  became  a  party  to  the  n^otia- 
tions  of  Drexel,  Morgan  &  Co.  with  the  New  York  Central  and 
Hudson  River  Railroad  Company,  and  by  means  of  the  co- 
operation of  the  stockholders  and  creditors  of  the  construction 
company,  sold  the  assets  of  the  latter  company  for  $6,000,000  in 
first  mortgage  bonds  of  the  West  Shore  Railroad  Company,  the 
purchaser  at  the  foreclosure  sale  of  the  railway  of  the  New  York, 
West  Shore  and  Buffalo  Railway  Company,  which  were  guaran- 
teed by  the  New  York  Central  and  Hudson  River  Railroad 
Company.  These  bonds  he  subsequently  disposed  of  for  a  frac- 
tion less  than  par,  and,  out  of  the  proceeds  of  sale,  was  enabled 
to  pay  the  creditors  of  the  construction  company  the  full  amount 
that  they  had  agreed  to  accept  in  satisfaction  of  their  claims,  and 
also  to  pay  the  stockholders  of  the  same  company  thirty-one  per 
cent,  of  the  par  value  of  their  stock. 

The  appellants  held  four  hundred  shares  of  the  construction 
company  stock,  and  sharing  in  the  dividends  to  stockholders,  re- 
ceived thirty-one  per  cent,  of  its  valUe  from  the  defendant.  If 
the  defendant  had  not  compromised  with  the  creditors  and  had 
been  able  to  realize  as  he  did  from  the  assets  in  his  hands,  the 
stockholders  would  not  have  had  five  per  cent,  upon  their  stock. 
He  has  now  in  his  hands  sufficient  assets  of  the  construction  com- 
pany, in  the  shape  of  bonds  of  the  West  Shore  Railroad  Com- 
pany and  undistributed  moneys,  to  pay  the  appellants'  demand, 
but  he  insists  that  they  have  neither  legal  nor  equitable  right  to 
payment. 


Digitized  by  VjOOQ IC 


328  CASES  IN  CHANCERY.  [48  Eq. 

Watjen  v.  Green. 

The  appellants  claim  that  the  coustruction  company  should 
have  called  upon  them  for  the  final  payment  of  $10,000  on  the 
12th  of  January,  1883,  and  that,  upon  their  paying  that  sum, 
they  would  have  been  entitled  to  receive  $20,000  in  first  mort- 
gage bonds  of  the  New  York,  West  Shore  and  Buffalo  Railway 
Company,  which  were  then  worth  $14,350,  and  $50,000  of  the  capi- 
tal stock  of  the  same  company,  then  worth  $14,625 ;  that  the  total 
value  of  those  bonds  and  stock  was  then  $28,975,  from  which 
the  $10,000  to  be  paid  should  be  deducted,  leaving  the  balance 
$18,975,  which,  with  interest  from  January  12th,  1883,  is  their 
claim. 

The  first  diflSculty  I  have  in  approving  this  claim  is  with  the 
arbitrary  date  upon  which  it  fixes  the  default,  January  12th, 
1883.  The  company  was  not  under  obligation  to  call  the  final 
payment  at  any  specified  time.  The  seven  months  that  elapsed 
between  the  first  and  second  calls  was  acquiesced  in  by  the  sub- 
scribers as  proper,  and  following  that  period  a  lapse  of  five 
months  before  the  third  call  was  also  acquiesced  in.  I  fail  to 
find  either  in  the  company's  necessities  or  practice  in  calling  for 
payments,  or  in  the  terms  of  the  subscription,  anything  to  justify 
the  arbitrary  selection  of  January  12th,  1883,  as  the  time  for  the 
last  call.  Nor  do  I  think  that  anything  has  been  shown  which 
indicates  that  the  date  so  fixed  was  a  reasonable  time  within 
which  the  call  should  be  made,  if  expiration  of  reasonable  time 
can  avail  the  appellants. 

The  terms  of  the  subscription  did  not  forbid  the  payment  by 
the  appellants  without  a  call  or  demand  upon  them  by  the  com- 
pany. The  provision  for  calls  was  obviously  intended  for  the 
protection  of  subscribers  against  an  unexpected  demand.  The 
amount  of  each  call  was  limited,  and  the  company  was  obliged 
to  give  a  prescribed  notice  before  it  could  compel  payment  or 
forfeit  a  subscription,  but  no  provision  in  the  agreement  forbade 
the  subscribers  paying  their  entire  subscription  at  any  time  and 
demanding  of  the  company  performance  of  its  part  of  the  con- 
tract. On  the  contrary,  the  sixth  paragraph  of  the  subscription 
agreement  required  the  company  to  deposit  bonds  and  stock  to 
the  amount  of  the  entire  subscription  in  advance  of  all  payments, 
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and,  by  its  very  terms,  exhibits  that  the  company  was  to  be  ready 
to  take  all  cash  at  any  time,  and  that  the  calls  were  solely  for 
the  benefit  of  the  subscriber.  It  was  within  the  appellants' 
power,  for  more  than  a  year  before  the  construction  company's 
failure,  to  have  tendered  the  amount  unpaid  upon  its  subscription 
{Oook  Stockh.  §  106;  6  Wait  Ao.  &  Def.  64J9\  and  the  testi- 
mony shows,  that  if  such  a  tender  had  been  made  then  and  per- 
formance had  been  demanded,  the  construction  company  was  able 
lo  fiilly  perform  its  part  of  the  contract.  But  both  the  appel- 
lants and  the  construction  company  remained  inactive.  Neither 
sought  to  put  the  other  in  default,  neither  made  either  a  demand 
or  a  tender. 

It  is  a  general  rule,  in  executory  agreements  for  the  sale  of 
•chattels,  that  the  obligation  of  the  vendor  to  deliver  and  that  of 
the  buyer  to  pay  are  concurrent  conditions  in  the  nature  of 
mutual  conditions  precedent,  and  that  neither  can  enforce  the 
<H)ntract  against  the  other  without  showing  performance,  or  ofler 
to  perform,  or  averment  of  readiness  and  willingness  to  perform 
apon  his  own  part.     Benj.  Sales  {Corbin^a  ed.)  §  897. 

I  am  unable  to  distinguish  this  case,  in  principle,  from  Hap- 
good  v.  Shaw,  105  Mass.  276,  where  there  was  an  agreement  to 
deliver  some  guns  on  the  1st  of  June  next,  or  when  the  delivery 
should  be  ordered  previous  to  that  date,  upon  payment  of  a  bal- 
ance due.  Until  June  6th  the  seller  did  not  offer  to  deliver  or 
demand  the  balance  to  be  paid,  and  the  buyer  did  not  either  offer 
to  pay  or  demand  delivery.  On  June  6th  the  seller  requested 
the  buyer  to  take  the  guns.  Two  suits  were  brought.  The  seller 
sued  for  the  balance  due  upon  the  guns  and  the  buyer  sued  to 
recover  back  the  moneys  he  had  paid  in  advance.  The  court 
held  that  neither  party  was  in  default.  Wells,  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  If  either  would  charge  the  other 
cipon  the  agreement  he  must  put  him  in  default.  He  must  show 
a  refusal  by  the  other  party  to  perform,  or  some  act  or  n^lect  on 
his  part  which  may  be  r^arded  as  equivalent  to  a  refusal.  Unless 
•exctised  from  performance  on  his  own  part  where  the  refusal  of 
'  the  other  party  to  perform,  or  some  conduct  equivalent  to  a  re- 
fusal^ he  must  show  that  he  has  offered  to  perform  his  part  of  the 
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agreements,  or  at  least  that  he  gave  notice  of  his  readiness  to 
perform  or  being  thus  ready  requested  performance  by  the  other 
jMirty.  Failing  to  do  that,  he  cannot  charge  the  mere  ui^lect  of 
the  other  party  to  take  any  action  as  a  refusal  to  perform  or  a 
breach  of  the  agreement/' 

I  am  of  opinion  that  at  the  time  of  the  insolvency  there  was 
no  breach  of  the  subscription  contract  upon  the  part  of  the  com- 
pany of  which  the  appellants  could  take  advantage. 

Now,  coming  to  the  receiver,  it  is  perceived  that  his  proposi- 
tion of  settlement  to  Fatman  &  Co.,  the  only  parties  appearing 
by  the  books  of  the  construction  company  or  known  to  him  to 
be  interested  in  their  subscription,  was  substantially  an  offer  to 
perform  the  contract.  The  appellants  had  J10,000  to  pay,  for 
which  they  were  to  have  $20,000  in  bonds,  rated  at  par,  and 
$50,000  in  stock  at  par.  The  bonds  were  then  selling  at  a  little 
more  than  fifty  per  cent,  of  their  par  value,  and  the  receiver  said, 
retain  your  $10,000  and  go  into  the  market  with  it  and  buy 
$20,000  worth  of  bonds,  and  I  will  deliver  to  you  your  stock 
and  give  you  a  due  bill  for  whatever  you  shall  pay  for  the  bonds 
above  $10,000,  and  you  shall  hereafter  receive  upon  that  due 
bill  the  dividends  which  shall  be  paid  to  other  creditors  of  the 
company,  or,  if  you  prefer  it,  I  will  deliver  to  you  your  stock 
and  release  you  from  the  payment  of  the  $10,000,  retaining  the 
bonds  that  are  due  you. 

According  to  the  market  rates  then  prevailing,  the  acceptance 
of  either  proposition  of  the  receiver  would  have  entailed  but 
trifling  loss  upon  the  appellants.  They,  however,  ignored  the 
proposition,  and,  instead  of  making  a  definite  demand  upon  the 
receiver,  sent  a  clerk,  in  the  name  of  Fatman  &  Co.,  to,  if  pos- 
sible, draw  from  the  receiver  another  offer  of  some  kind.  At 
this  point  further  negotiations  respecting  the  claim  ceased.  In 
the  following  March  an  order  to  limit  the  time  within  which 
claims  might  be  presented  to  the  receiver  was  made  and  exten- 
sively advertised,  but  the  appellants,  though  aware  of  the  limita- 
tion, suffered  the  time  limited  to  pass  without  presenting  any 
claim  to  the  receiver.  But  after  the  limitation  had  expired  more 
than  sixteen  months,  and  aftx^r  other  creditors  had  accepted  fifty 
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per  cent,  of  their  claim  in  full  payment  of  them,  and  after  the 
appellants  had  themselves  either  become  entitled  to  or  actually 
derived  advantage  from  the  compromise  with  those  creditors  in 
the  shape  of  a  substantial  dividend  upon  the  stock  of  the 
construction  company  which  they  held,  applied  for  leave  to 
present  their  claim  to  the  receiver,  and,  two  years  after  his  ap- 
pointment, make  their  first  demand.  The  court,  notwithstanding 
the  laches  and  questionable  conduct  of  the  appellants,  allowed 
them  to  present  their  claim,  but  merely  for  the  -purpose  of  inves- 
tigation, expressly  reserving  the  right  to  refuse  to  admit  it 
wholly  or  partially  to  a  dividend,  as  justice  and  equity  might 
require. 

The  appellants  do  not  now  offer  to  pay  the  receiver  the  last 
installment  of  their  subscription.  They  have  never  put  them- 
selves in  position,  either  with  the  construction  company  or  with 
him,  to  legally  claim  a  breach  of  the  subscription  agreement. 
They  therefore  stand  without  legal  right.  What  right  have  they 
in  equity  and  justice?  I  think  precisely  that  which  the  receiver 
offered  them  immediately  after  his  appointment;  that  which 
was  accepted  by  others  who  were  in  a  situation  similar  to  the 
one  now  occupied  by  them.  The  appellants  have  retained  their 
$10,000.  With  it  and  $650  (the  proofs  show  that  the  market  for 
the  bonds  at  that  time  was  fifty-three  and  a  half  cents  on  the 
dollar)  they  might  have  purchased  $20,000  in  bonds.  The  re- 
ceiver should  pay  them  the  same  dividend  upon  the  $650  excess 
over  the  $10,000  that  he  paid  other  creditoi*s — that  is,  fifty  per 
cent,  or  $325.  And  he  should  deliver  to  them  five  hundred 
shares  of  the  capital  stock  of  the  New  York,  West  Shore  and 
Buffalo  Railway  Company.  He  has  the  stock  and  is  able  to 
make  such  delivery.  It  is  true  the  stock  is  now  substantially 
valueless,  but  the  company  is  not  extinct.  Costs  will  not  be- 
allowed  to  either  party. 
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1 4s  ^  Daniel  A.  Van  Hoene 

48  332| 
J66L  473 
V. 

The  Newark  Passenger  Railway  Company. 

1.  A  horse  railway  constructed  in  a  public  highway  by  authority  of  law  does 
not  impose  a  servitude  upon  the  land  in  the  highway  additional  to  tLat  for 
which  it  was  originally  taken. 

2.  When  such  a  railway  is  constructed  in  a  public  highway  without  authority 
of  law  it  is  a  public  nuisance,  because  it  is  an  invasion  of  the  public  ease- 
ment. 

3.  In  the  latter  case  there  is  no  invasion  of  the  property  rights  of  the  owner 
of  the  fee  of  the  land  in  the  highway,  and  a  court  of  equity  will  not  interfere 
by  injunction,  at  his  instance,  unless  he  suffers- some  special  and  serious  injury 
from  the  existence  of  the  railway  there,  distinct  from  that  which  is  suffered  by 
the  public  at  large. 

On  order  to  show  cause  why  injunction  shall  not  issue. 
Mr.  Hamilton  WalliSy-fov  the  complainant. 
Mr.  Anthony  Q.  Keaabeyy  for  the  defendant 

The  Chancellor. 

The  complainant,  who  is  the  owner  of  a  lot  of  land  abutting 
on  Main  street,  in  the  city  of  Orange,  seeks,  by  injunction,  to 
restrain  the  defendant  from  extending  its  horse  railway  through 
Main  street  in  front  of  his  land. 

He  insists  that  he  is  the  owner  of  the  fee  of  the  land  in  Main 
street,  in  front  of  and  adjoining  his  lot,  to  the  centre  of  the  high- 
way ;  that  the  defendant  is  without  l^islative  authority  to  con- 
struct and  operate  the  railway  in  that  street,  and  that  the 
-construction  and  operation  of  such  railway  over  his  land  in  the 
street  will  be  an  invasion  of  his  property  rights  which  this  court 
will  stay  by  injunction. 

The  defendant  does  not  deny  the  complainant's  ownership  of 
the  fee  of  the  land  in  question,  but  disputes  the  insistment  that 
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it  has  not  sufficient  legislative  authority  to  extend  its  railway  as- 
proposed,  and  denies  that  this  court  will  interfere  by  injuuctioD 
even  if  it  should  conclude  that  no  authority  to  extend  the  rail- 
way exists. 

The  conclusion  I  have  reached  precludes  the  necessity  of  ex- 
amining the  question  as  to  the  defendant's  authority  to  extend  it» 
road.  I  will  assume,  for  my  present  purpose,  that  it  does  not 
possess  such  authority. 

The  complainant's  right  to  the  land  in  the  street  is  best  de- 
scribed in  the  language  of  Mr.  Justice  Depue,  in  his  opinion  in 
the  case  of  the  Improvement  Co,  v.  Hoboken,  7  Vr.  5^0,  in  the 
court  of  errors  and  appeals,  where  he  says :  "  With  res|)ect  to 
lands  over  which  streets  have  been  laid,  the  ownership,  for  all 
substantial  purposes,  is  in  the  public.  Nothing  remains  in  the 
original  proprietor  but  the  naked  fee,  which,  on  the  assertion  of 
the  public  right,  is  divested  of  all  beneficial  interest.'' 

In  Halsey  v.  Rapid  Transit  Street  Railway  Co,,  2  Dick.  Ch. 
380,  Vice-Chancellor  Van  Fleet  said  :  "  Lands  taken  for  streets 
are  taken  for  all  time,  and,  if  taken  upon  compensation,  compen- 
sation is  made  to  the  owner  once  for  all.  His  compensation  is 
awarded  upon  the  basis  that  he  is  to  be  deprived  perpetually  of 
his  lands.  The  lands  are  acquired  for  the  purpose  of  providing 
a  means  of  free  passage  common  to  all  the  people,  and  conse- 
quently may  be  rightfully  used  in  any  way  that  will  subserve 
that  purpose.  By  the  taking  the  public  acquire  a  right  of  free 
passage  over  every  part  of  the  land,  not  only  by  the  means  in 
use  when  the  lands  were  taken,  but  by  such  other  means  as  the 
improvements  of  age  and  new  wants  arising  out  of  an  increase 
in  population  or  an  enlargement  of  business  may  render  neces- 
sary." 

It  is  subject  to  the  servitude  thus  described  that  the  complain- 
ant owns  the  land  now  about  to  be  invaded. 

In  The  Morris  and  Essex  R.  R.  Co.  v.  Nevoark,  2  Stock.  368, 
Chancellor  Williamson,  speaking  of  the  burden  of  a  railroad  in 
a  highway,  says :  "  The  easement  of  the  highway  is  in  the  public, 
although  the  fee  is  technically  in  the  adjacent  owner.     It  is  the 
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easement  only  which  is  appropriated,  and  no  right  or  tiUe  of  the 
oume)'  interfered  with,'' 

Following  this  case  is  that  of  Hinchman  v.  Paterson  Horse 
R.  Co.,  2  C.  E.  Gr.  75,  in  which  Chancellor  Green  described  the 
burden  of  horse  railroads  upon  highways  as  follows:  "They  are 
ordinarily,  as  in  this  case,  required  to  be  laid  level  with  the  sur- 
face of  the  street,  in  conformity  with  existing  grades.  No  ex- 
cavations or  embankments  to  aflfect  the  land  are  authorized  or 
permitted.  The  use  of  the  road  is  nearly  identical  with  that  of 
the  ordinary  highway.  The  motive  power  is  the  same.  The 
noise  and  jarring  of  the  street  by  the  cars  is  not  greater,  and 
ordinarily  less,  than  that  produced  by  omnibuses  and  other 
vehicles  in  ordinary  use.  Admit  that  the  nature  of  the  use,  as 
respects  the  traveling  public,  is  somewhat  variant,  but  how  does 
it  prejudice  the  land-holder?  Is  his  property  taken?  Are  his 
rights  as  land-holder  aflFected  ?  Does  it  interfere  with  the  use  of 
his  property  any  more  than  an  ordinary  highway  ?'' 

It  is  now  established  beyond  question  in  this  state  that  a  horse 
railway  does  not  impose  a  servitude  additional  to  the  public  ease- 
ment upon  the  land  in  a  highway.  Hinchman  v.  Paterson  Horse 
B.  R,  Co.,  supra;  Jersey  City  and  Bergen  R,  R.  Co.  v.  Hoboken 
R,  R.  Co.,  5  C.  E,  Gr.  61;  Paterson  and  Passaic  Horse  R.  R. 
Co.  V.  Paterson,  9  C.  E.  Gr.  158;  State  v.  Laverock,  5  Vr.  £01; 
Stoudinger  v.  Newark,  1  Stew.  Eq.  187 ;  Halsey  v.  Rapid  Transit 
R.  R.  Co.,  2  Dick.  Ch.  Rep.  389. 

A  notable  authority  here  in  point  is  the  case  of  Thje  Citizens 
Coach  Co.  V.  The  Camden  Horse  R.  R.  Co.,  6  Stew.  Eq.  S67,  where 
Mr.  Justice  Magie,  in  pronouncing  the  opinion  of  the  court  of 
errors  and  appeals,  distinguishes  the  burden  imposed  by  a  horse 
railroad  upon  a  highway  from  the  burden  imposed  by  a  steam 
railway. 

Now,  if  a  horse  railway  is  laid  in  a  highway  without  legislative 
avthoiity  what  is  the  situation  ? 

The  easement  of  the  public,  without  the  public's  consent,  is 
interfered  with.  Nothing  is  taken  from  the  owner  of  the  fee. 
The  act  is  simply  the  creation  of  a  public  nuisance. 
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The  remedy  against  such  a  nuisance  is  by  indictment,  or,  in  a 
proper  case,  by  suit  in  equity  instituted  by  the  attorney-general. 
It  is  only  where  a  private  person  suffers  substantial  injury  from 
a  public  nuisance,  differing  from  that  suffered  by  the  public  at 
large,  special  to  him  and  irreparable  by  suit  for  damages,  that  he 
may  invoke  the  restraining  power  of  this  court.  Van  Wagerien 
V.  Oooneyy  18  Stew,  Eq.  24-,  and  cases  there  cited. 

The  complainant  in  the  case  considered  does  not  show  that  he 
will  suffer  special  injury  from  the  extension  of  the  defendant's 
railway  as  proposed.  His  position  is  not  as  strong  as  that  of 
the  complainant  in  ZahHskie  v.  The  Jersey  City  and  Bergen  R.  R, 
Co,y  2  Beas.  314-.  In  that  case  Zabriskie  was  the  owner  of  four 
vacant  lots  abutting  on  the  southerly  side  of  Grand  street,  in 
Jersey  City.  The  Jersey  City  and  Bergen  Railroad  Company 
had  authority  to  build  its  horse  railway  in  the  centre  of  that 
street,  but,  instead  of  so  doing,  constructed  it  upon  the  southerly 
side  of  the  street  so  near  the  curb  that  it  did  not  leave  room  for 
wagons  to  load  and  unload  from  the  complainant's  property,  or 
for  the  complainant  to  place  building  materials  when  he  should 
erect  houses  upon  his  property,  as  he  presently  proposed  to  do. 
An  injunction  was  refused  because  the  complainant  did  not  show 
a  present  special  injury.  The  chancellor  thought,  however,  that 
the  objections  urged  would  show  special  injury  by  the  running 
of  cars  when  the  complainant  should  make  use  of  his  lots.  In 
Hogenoamp  v.  Pateraon  Horse  R.  R,  Oo,,  S  C.  E.  6r.  55,  a  horse 
railway  was  constructed  by  aidhority  of  law  in  a  street  built  over 
land  of  which  the  fee  was  in  the  complainant.  The  complain- 
ant's property,  abutting  on  the  street,  was  occupied  for  business 
purposes,  part  as  a  manu&ctory  and  store  and  part  as  an  express 
office.  He  allied  that  he  would  be  specially  injui*ed  in  that  the 
space  between  the  track  and  the  curb-stone  would  be  so  limited 
that  it  would  not  allow  sufficient  space  for  ordinary  freight  and 
express-wagons  to  stand  lengthwise  across  the  street  when  loading 
and  unloading,  as  they  had  been  accustomed  to  do.  Chancellor 
Green  denied  an  injunction,  remarking  that  the  complainant's 
allegation  of  special  injury,  in   the  operation  of  the  railway, 
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would  be  material  and  significant  if  the  railway  had  been  con- 
structed without  authority  and  had  been  a  public  nuisance. 

It  has  been  insisted  for  the  complainant,  and  with  much  confi- 
dence, that  the  present  case  is  within  Broome  v.  Neiv  York  and 
New  Jersey  Telephone  Co.,  IS  Stew,  Eq.  143,  where  telephone 
poles  were  set  up  without  autliority  of  law  upon  the  complain- 
ant's land  in  a  highway,  and  Chancellor  Runyon  issued  a  man- 
datory injunction  for  their  removal  because  their  erection  was  an 
unwarrantable  invasion  of  the  complainant's  property  rights. 
The  distinction  between  the  two  cases  lies  in  the  fact  that  in  the 
present  case  the  horse  railway  does  not,  under  the  adjudications 
in  this  state,  burden  the  land  with  an  additional  servitude,,  while 
in  the  case  of  Broome  the  telephone  poles  were  held  to  add  a 
servitude  beyond  that  for  which  the  land  had  been  condemned. 
Chancellor  Runyon  said :  "  It  is  enough  to  say  on  that  head, 
that  it  does  not  appear  that  the  road  board  had  any  power  to 
authorize  any  one  to  set  up  poles  on  the  land  of  the  highway 
and  thus  subject  the  land  to  an  additional  servitude  besides  that 
for  which  it  was  condemned." 

The  reason  why  the  erection  of  telephone  poles  is  r^arded  as 
imposing  an  additional  servitude  upon  land  in  a  highway  is  well 
stated  by  Vice-Chancellor  Van  Fleet  in  Halaey  v.  The  Rapid 
Transit  Street  Railway  Co,,  supra. 

The  order  to  show  cause  must  be  discharged,  with  costs. 


Byrom  K.  Stickle 

V. 

LiBBiE  M.  Stickle. 


In  a  suit  by  a  husband  against  his  wife  for  divorce  it  was  proved  that  there 
were  frequent  and  clandestine  meetings  between  the  wife  and  her  alleged  para- 
mour. And  the  husband  produced  more  than  ninety  letters,  which  were  in  the 
handwriting  of  the  alleged  paramour,  addressed  to  the  wife,  written  within  a 
period  of  about  fourteen  months,  during  which  the  clandestine  meetings  were 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]  MAY  TERM,  1891.  337 

Stickle  V,  Stickle. 


had,  and  which,  by  their  volume  and  reference  to  trivial  passing  events,  gave 
internal  evidence  of  their  authenticity  as  part  of  a  correspondence  with  the 
wife.  He,  in  addition,  testified  that  he  had  found  the  letters,  respectively, 
either  in  his  wife's  pocketbook  or  in  her  locked  trunk,  to  which  he  did  not 
have  acoess.  The  wife,  called  as  a  witness  in  her  own  behalf,  and  advised  by 
competent  counsel,  failed  to  deny  knowledge  of  the  letters,  or  to  contradict  any 
of  her  husband's  statements  with  reference  to  them. — Heldj  that  the  statements 
contained  in  such  letters,  so  far  as  they  allege  acts  and  mental  conditions  of  the 
wife,  will  be  regarded  as  admissions  by  her. 


Final  hearing  on  bill,  answer  and  proofs. 
Mr.  Theodore  Little,  for  the  complainant. 
Messrs.  Vredenburgh  &  Garretson,  for  the  defendant. 

The  Chancellor. 

The  complainant  seeks  a  divorce  from  his  wife,  allying  as  a 
cause,  her  adultery  with  one  Charles  J.  Fox.  Both  he  and  the 
defendant  have  lived  from  childhood  at  Rockaway,  in  Morri.9 
county.  They  were  married  there  in  1876,  and  now  have  two 
children,  daughters ;  the  elder,  Helen,  about  thirteen  years  of 
age,  and  the  younger,  Mary,  two  years  her  junior. 

For  several  years  the  complainant  has  allowed  himself  to  be- 
come so  absorbed  in  his  business  that  he  has  neglected  his  wife 
and  children  and  failed  to  participate  with  them,  to  any  consid- 
erable extent,  in  home  life  and  social  pleasures  and  duties.  He 
has  occupied  his  time  chiefly,  in  partnership  with  his  brother,  in 
a  lumber-yard,  and,  alone,  in  the  management  of  a  farm  and  a 
large  general  merchandise  store.  The  evidence  establishes  that 
it  has  been  habitual  with  him  to  remain  at  his  store  from  early 
morning  until  late  at  night,  taking  from  his  business  pursuits 
barely  sufficient  time  to  go  home,  a  distance  of  half  a  mile,  to  his 
meals. 

He  is  forty  years  old ;  about  eight  years  his  wife's  senior. 

Charles  J.  Fox  was  also  reared  in  Rockaway,  and  was  the 
neighbor,  friend  and  frequent  guest  of  the  complainant  and  de- 
fendant. He  is  unmarried  and  about  thirty  years  old.  For 
several  years  he  was  the  village  postmaster.     In  July,  1889,  be- 
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cause  of  political  changes,  he  was  thrown  out  of  that  position 
and  became  the  complainant's  bookkeeper.  He  remained  in  the 
latter  position  until  the  following  February,  when  the  complain- 
ant dischai^ed  him,  under  the  circumstances  hereafter  related. 

The  complainant  testifies  that  on  Sunday,  the  16th  day  of 
February,  1890,  he  went  home  from  his  store  at  about  nine 
o'clock  at  night,  in  company  with  an  employe  named  William 
Haller,  who  was  accustomed  to  sleep  at  his  house ;  that  he  went 
to  his  wife's  bed-room  and  there,  upon  a  table,  saw  her  pocket- 
book  partially  open,  so  that  money  and  a  letter  in  it  were  exposed 
to  his  view,  and  that  he  took  out  the  letter  and  read  it.  It  was 
without  date,  in  the  handwriting  of  Fox,  and  commenced  in  this 
wise: 

**My  ovon  Precious  and  Darling  Lib : "  [and  continued  in  portions  of  it  as  fol- 
lows]— "  My  darling,  you  ask  me  if  I  miss  you.  Yes,  indeed,  I  do  miss  seeing 
your  sweet,  smiling  face,  as  I  told  you  in  my  letter  of  yesterday.  I  would  like 
to  have  you  with  me  just  now,  and  have  your  dear,  sweet  lips  pressed  to  mine, 
for— well,  just  about  an  hour,  without  letting  up  at  aU.  I  am  sure  I  could 
stand  it,  but  my  dearest  could  not,  could  you  darling  ?  My  dear,  you  speak  of 
it  being  ao  warm  in  Trenton.  *  «  *  Well,  my  darling,  I  stayed  with  the 
boss  again  last  night,  and  wished  for  my  own  true  love  just  the  same  as  usual, 
all  the  time  thinking  of  you,  dearest,  because  it  does  seem  as  tho*  I  wanted  you 
where  I  could  gaze  at  or  hold  you  in  my  arms,  you  precious  darling.  I  wish  I 
was  with  you  when  you  were  feeling  so  badly  yesterday.  *  *  *  I  am  your 
own  darling  and  true  lover,  J." 

Folded  with  this  letter  was  another  writing  by  Fox,  also  with- 
out date,  which  commences  abruptly  at  the  top  of  a  sheet,  as 
though  in  the  middle  of  an  epistle.     It  begins : 

"  I  hope,,  my  dear  "  [and  continues  in  places  in  this  language] — "  I  have  seated 
myself  (with  your  dear,  loving  face  before  me)  to  write  you  a  few  lines  before 
I  retire,  and  to  tell  you  how  glad  I  was  to  learn  of  your  condition  to-night. 
Now,  dearest  one,  don't  think  from  this  that  I  am  glad  of  your  being  unwell, 
but  that  you  are  out  of  all  danger  of  getting  in  any  trouble  from  our  being 
together,  and  when  you  said  to-night  that  I  wouldn't  care  to  be  with  you  to- 
night you  were  very  much  mistaken,  because  I  do  not  love  you  for  one  purpose 
alone,  but  I  love  you  for  all  and  forever.  *  *  *  Now,  my  dear  girl,  I  be- 
seech of  you  not  to  accuse  me  of  not  loving  after  what  has  transpired  in  the 
past  two  or  three  days,  because,  ray  darling,  I  love  you  just  the  same,  if  not 
more  than  ever,  if  such  a  thing  is  possible,  and  I  do  wish  you  had  not  made 
arrangements  for  another  bed-fellow  to-night,  because,  my  dear  one,  I  would 
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have  come  just  as  willingly  and  spent  a  few  hours  with  you  as  I  did  the  night 
before,  because  you  have  been  so  good  to  me  and  sacrificed  so  much  to  add  to 
my  pleasure  and  enjoyment,  and  I  feel  that  I  can  never  pay  you  for  it.  *  *  * 
Never  be  afraid  to  look  me  straight  in  the  face  with  the  same  stem,  frank,  yet 
loving,  look,  because  I  resp^t  and  honor  you  as  much  as  though  we  had  a  right 
to  be  together  for  the  two  nights  that  we  were  in  each  other's  society.  *  *  * 
Good  night,  sweetheart,  and  believe  me  always  your  own  darling,  J." 

The  complainant  further  testifies  that  he  remarked  to  Haller, 
who  had  accompanied  him  to  his  wife's  room,  that  the  defendant 
was  careless  with  her  pocketbook,  and  then,  after  counting  his 
wife's  money,  commenced  to  read  the  letter  he  had  found,  and, 
recognizing  the  handwriting  of  Fox,  read  it  aloud  to  Haller,  and 
that  then  he  and  Haller  started  out  to  find  the  defendant,  going 
to  her  father's  house,  about  a  mile  distant.  On  their  way,  he 
says,  they  talked  about  the  letter.  When  he  reached  his  father- 
in-law's  house  he  found  Fox  and  Fox's  brother  there,  but  not 
the  defendant.  He  says  that  he  greeted  those  present  generally, 
but  said  nothing  in  particular  to  Fox.  Shortly  after  he  left  his 
father-in-law's,  and  Fox  and  his  brother  left  at  the  same  time. 
The  complainant  walked  ahead  with  Haller,  and  the  Fox  brothers 
followed.  As  they  were  passing  the  house  of  the  defendant's 
sister.  Fox  suggested  that  the  defendant  might  be  there,  and  the 
complainant  and  Haller  stopped.  There  he  found  the  defend- 
ant, and,  after  a  short  visit,  went  home  with  her.  He  said  nothing 
to  her  about  the  letter  he  had  found.  When  they  reached  home, 
Haller  went  to  his  room,  and  the  complainant  and  his  wife  re- 
tired. The  complainant  says  that  he  undressed  and  laid  down 
a  minute,  and  then,  making  the  excuse  that  he  was  not  sleepy 
and  had  an  inventory  to  write,  he  got  up  and  dressed,  and,  rous- 
ing Haller,  went  with  him  to  the  store,  and  remained  there  till 
morning. 

Early  in  the  morning  he  consulted  his  cousin,  a  lawyer  in 
Rockaway,  and  later  went  to  Morristown  to  lay  his  discovery 
before  his  present  counsel.  Later  in  the  day  he  returned  home, 
and,  in  the  evening,  talked  with  Fox  in  the  office  of  his  store. 
Upon  cross-examination  he  relates  his  conversation  with  Fox  at 
this  interview  as  follows : 
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"  I  asked  him  if  he  had  been  corresponding  with  my  wife,  writing  clandes- 
tine letters  to  her;  he  said  yes,  he  had ;  1  asked  him  if  she  ever  wrote  any^ 
letters  to  him  ;  he  said,  *  Yes ;'  1  said,  *  Did  you  ever  write  her  many  letters?' 
He  said  he  had,  quite  a  good  many,  and  also  said  that  Mrs.  Stickle  had  written- 
him  a  good  many  letters;  I  asked  him  where  those  letters  were  that  Mrs, 
Stickle  wrote  to  him  ;  he  said  he  burnt  them  up.  I  had  quite  a  long  talk  with 
him  after  that,  about  ruining  my  family,  and  asked  him  what  he  thought 
about  it,  and  he  appeared  to  be  very  sorry.  *  *  *  Well,  we  had  quite  a 
long  talk.  I  asked  him  if  he  ever  kissed  and  hugged  Mrs.  Stickle.  He  said  he 
had;  I  said,  *  Charley,  you  have  betrayed  me,  haven't  you?*  he  said  yes,  he 
had.  I  says,  *  Charley,  what  would  you  do  if  you  was  in  my  place — would  yon- 
live  with  such  a  woman  as  that  V  He  said,  *  I  don't  know  what  I  would  do  if  I 
had  two  children.'  I  asked  him  if  he  would  marry  such  a  woman  as  Mrs, 
Stickle  if  he  had  a  right  to  get  married  to  her.  He  said,  *  No.'  I  said,  *  You' 
wouldn't  marry  such  a  woman  as  that,  Charley,  would  you?'  He  said,  *No.' 
I  told  him  to  come  down  to  the  store  in  the  morning." 

The  next  morning  Fox  was  discharged.  The  complainant 
states  that  he  has  not  seen  him  or  corresponded  with  him  since.. 
This  was  on  Tuesday  morning.  The  same  day  the  defendant 
went  to  New  York  city,  and  while  she  was  away  the  complain- 
ant, procuring  the  services  of  a  locksmith,  opened  her  trunk,  and 
there  found  ninety  or  more  letters  in  the  handwriting  of  Fox- 
Many  of  them  were  in  envelopes,  which,  through  the  cancella- 
tion of  postage  stamps,  at  various  dates,  appear  to  have  gone 
through  the  post-office  at  different  times.  Others  do  not  appear 
to  have  been  posted.  The  dates  indicate  that  the  first  of  them; 
was  written  in  December,  1888.  They  cover  two  hundred  and 
fifty  printed  pages,  and,  without  exception,  abound  in  expressions 
of  an  intense  sensual  love,  so  commonplace,  monotonous  and  de- 
void of  piquancy  as  to  make  their  examination  a  most  burden- 
some task.  They  refer  to  incidents  and  conversations  and  express 
desires  which,  if  founded  in  fact,  prove  an  unrestrained  intimacy 
between  the  writer  and  the  defendant. 

He  speaks,  among  other  things,  of  his  difficulty  in  keeping 
away  from  her  "dear,  sweet  lips;''  of  his  longing  to  have  her 
near  that  he  may  "  love ''  and  "  caress  ^^  her  and  "  impress  on 
those  darling  warm  and  loving  lips  an  occasional  kiss;''  of  tlieir 
being  intimate ;  of  his  "  starving  "  for  her  ;  of  his  almost  break- 
ing her  back  by  his  embraces ;  of  his  visits  to  her  at  her  home- 
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and  of  her  visits  to  him  at  the  post-office  after  it  had  closed  for 
the  night;  of  his  "devouring"  her  with  his  "love;"  of  his 
desire  to  keep  his  lips  pressed  to  hers  all  the  time  and  his  wonder 
whether  they  could  "  keep  it  up  all  night;"  of  his  wish  to  have 
her  in  his  "  arms  once  more ;"  of  their  narrow  escapes  from  the 
complainant's  detection  ;  of  his  fear  that  their  love  may  l)e  dis- 
covered, and  that  she  may  suffer  in  consequence,  and  the  like. 

The  proofs  show  that  upon  one  occasion  Fox  was  taken  sick 
while  at  the  complainant's  house,  and  that  he  remained  there 
all  night.  In  one  of  his  letters,  without  date,  he  uses  this 
language : 

"  My  darling,  when  you  came  to  my  bedside  the  other  night  I  felt  just  like 
pulling  you  in  the  bed  with  me,  for  I  hate  to  see  you  leave  me,  because  I  know 
if  you  had  been  with  me  I  think  I  would  have  been  the  happiest  mortal  on 
this  earth.  But  no,  two  lovers  had  to  be  content  to  sleep  with  such  a  wide 
space  between  us,  and  under  the  same  roof  in  the  bargain." 

In  another  letter  he  wrote  apologetically : 

"I  am,  indeed,  very  sorry  that  you  took  my  meaning  for  had.  *  *  * 
Well,  my  dear,  I  tell  you  what  I  meant  when  I  said,  *■  I  hope  in  some  future 
day  that  you  may  rest  in  the  way  you  desire ;  I  did  not  mean  it  for  anything 
hod  at  all — when  you  said  you  would  be  happy  if  you  could  go  to  bed  and  fall 
asleep  in  my  arms.'  Since  you  accuse  me  of  meaning  had,  I  have  come  to  the 
conclusion  that — well,  I  will  not  say  what  I  was  going  to ;  I  will  tell  you  when 
I  see  you  again.'' 

In  another  letter  he  stated  that  she  had  asked  him  how  he 
would  like  to  be  the  bed-fellow  of  a  certain  woman  whom  she 
mentioned,  and  added  that  he  would  like  it  for  one  night.  In 
still  another  letter  he  said : 

"  Well,  my  darling,  you  have  no  more  wish  for  me  than  I  have  for  you  when 
I  have  been  in  bed  alone,  and,  my  darling,  it  would  be  glorious  indeed  to  be 
allowed  the  privilege  of  being  in  bed  with  one  I  love  so  dearly,  and  having 
her  rest  on  my  arm  all  night ;  yes,  my  dear,  it  would  be  heavenly,  and,  my 
own  true  love,  I  agree  with  you,  that  we  might  as  well  have  the  ^garne  as  the 
name '  of  being  badJ* 

In  another  letter  he  referred  to  the  defendant's  worry  about 
the  early  physical  development  of  her  elder  daughter,  and  advised 
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her  that  it  was  her  duty  to  make  explanations  to  the  child,  and 
then  added  that  the  intimacy  between  him  and  her  enabled  hin^ 
to  broach  this  topic. 

It  is  claimed  that  these  letters  prove  desire  and  opportunity, 
from  which  I  should  infer  adultery. 

Before  I  consider  their  probative  force,  it  will  be  well  to  state 
the  other  proofs  with  which  I  have  to  deal. 

It  has  been  shown  beyond  contradiction  that  Fox  frequently 
visited  the  complainant's  house,  not  only  when  the  complainant 
was  at  home,  but  also  when  he  was  away,  and  that  upon  occa- 
sions he  would  remain  with  the  defendant  alone  in  the  partor  or 
in  her  bed-room  for  more  than  an  hour  at  a  time.  One  servant 
testifies  that  she  has  seen  the  defendant  watching  for  Fox,  and 
that  after  one  of  his  visits  the  defendant  instructed  her  not  to 
mention  tlie  fact  of  the  visit  to  Mr.  Stickle,  and  another  servant 
testifies  that  once  from  the  yard  she  saw  the  defendant  close  the 
shutters  of  her  bed-room  while  Fox  was  in  the  bed-room  with 
her,  and  other  witnesses  speak  of  seeing  the  defendant  and  Fox 
walking  together  frequently  in  the  night.  A  young  man  gives 
evidence  of  having  twice  seen  the  defendant  come  from  the  post- 
office,  after  it  had  been  closed  for  the  night,  once  alone  and  once 
with  Fox. 

The  defendant  admits  that  Fox  visited  her  and  was  in  her  bed- 
room, but  she  insists  that  the  room  was  a  sitting-room,  as  well 
as  bed-room,  frequented  by  the  inmates  of  the  house ;  that  it 
contained  her  sewing-machine  and  a  sofa,  and  that  the  bed  was  a 
wardrobe  bedstead,  shut  up  during  the  day.  She  also  admits 
that  she  visited  the  post-office,  but  denies  that  she  was  ever  in  it 
after  it  had  been  closed  for  the  night.  She  denies  that  she  ever 
closed  the  shutters  of  her  bed-room  so  that  Fox  might  not  be 
seen  there,  and  she  denies  that  she  was  ever  guilty  of  ^^ improper'^ 
conduct  with  Fox,  and  that  she  ever  committed  advUery  with  him. 
She  fails  to  define  what  she  means  by  the  word  'Hmproper.^^  She 
does  not  once,  in  the  course  of  her  testimony,  allude  to  the  letters 
of  Fox.  She  does  not  deny  their  receipt  by  her ;  that  they  were 
in  her  trunk ;  that  one  was  taken  from  her  pocketbook  ;  that 
she  corresponded  with  Fox,  or  that  she  was  kissed  and  embraced 
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by  him.  She  contents  herself  with  the  uncertain  denial  of  "im- 
proprieties "  and  her  declaration  that  she  did  not  commit  adultery. 
She  was  not  cross-examined. 

Aside  from  the  letters,  I  fail  to  find  full  probf  of  adultery. 
Opportunity  is  sufficiently  shown,  and,  as  well,  a  censurable 
and  imprudent  friendship  with  Fox  and  plain  desire  to  be  in  his 
company,  but,  without  the  letters,  I  would  not  be  convinced  that 
adulterous  desire  existed.  The  proximate  acts  proved  would 
leave  me  in  that  state  of  doubt  which  should  be  resolved  in  the 
defendant's  favor. 

Taken  with  the  letters,  however,  the  proofe  present  a  very 
different  case.  If  the  letters  are  parcel  of  a  correspondence  be- 
tween the  defendant  and  Fox,  and  are  to  be  r^rded  as  admissions 
of  conduct  and  desires,  adultery  is  established  beyond  peradven- 
ture.  How  do  they  stand?  They  are  put  in  the  case,  in  the 
first  instance,  by  the  testimony  of  the  complainant  alone.  It  is 
a  noteworthy  fact  that  neither  William  Haller  nor  the  locksmith, 
who  opened  the  defendant's  trunk,  were  called  as  witnesses. 
Their  absence  has  not  been  explained,  and,  had  the  defendant 
denied  knowledge  of  the  letters,  I  think  it  would  have  been  fatal 
to  the  complainant's  case,  for  he  alone  should  not  be  permitted  to 
establish  this  very  material  part  of  the  proof.  But  the  defendant 
goes  upon  the  witness-stand  and,  being  advised  by  competent 
counsel,  undertakes  to  meet  the  case  against  her,  yet  is  strangely 
silent  upon  the  vitally  impoi'tant  subject  of  these  letters.  Her 
silence,  under  these  circumstances,  comes  as  a  tacit  admission  of 
the  truth  of  her  husband's  testimony  and  of  her  receipt  and 
concealment  of  those  papers.  In  face  of  this  silence,  the  sugges- 
tion of  her  counsel,  that  the  correspondence  may  have  been  the 
product  of  conspiracy  between  the  husband  and  Fox,  comes  with- 
out force.  Indeed,  a  bare  perusal  of  the  great  volume  of  letters, 
full  of  reference  to  passing  and  trivial  events,  written  upon  divers 
papers,  enclosed  in  a  variety  of  envelopes,  stamped  with  different 
post-marks,  filling  a  multitude  of  pages,  reiterating  a  hundred 
times  the  same  expression  and  covering  a  period  of  fourteen 
months,  exhibits  so  great  an  absence  of  studied  design  as  to  com- 
mend them  as  bona  fide  productions.     To  accept  them  as  parcel 
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of  the  execution  of  a  conspiracy  would  require  me  to  accord  to 
the  complainant  and  Fox  a  patient,  vicious  perseverance,  deep 
cunning  and  consummate  skill,  which  is  plainly  beyond  their 
ability  and  unwarranted  by  proofs.  Indeed,  the  mere  super- 
abundance of  letters  negatives  the  idea  that  tiey  were  the  product 
of  a  corrupt  agreement,  for  in  one-fiftieth  part  of  the  mass  pre- 
sented, all  the  matter  that  would  be  necessary  to  give  it  effect 
could,  and  naturally  would,  have  been  written. 

Now,  accepting  the  letters  as  those  of  a  lover  Which  were 
secretly  received,  retained  and  concealed,  and,  contemplating  the 
further  circumstance  that  while  they  were  being  received  the  de- 
fendant constantly  accepted  and  sought  the  society  of  that  lover, 
I  feel  constrained  to  give  them  the  full  force  of  implied  admis- 
sions by  the  defendant  against  her  interest,  in  proof,  not  only  of 
the  adulterous  desire  which  is  necessary  to  inferential  proof  of 
her  guilt,  but  also  of  the  very  crime  of  adultery  itself,  for  I  can 
read  the  language  of  the  papers  found  in  her  pocketbook  in  no 
other  light  than  as  an  admission  of  adultery. 

That  such  force  is  due  to  them  under  the  circumstances  stated, 
IS  established.  Hobby  v.  Hobby,  6^  Barb.  277;  2  Phil  Ev.  U9  : 
Loveden  v.  Lovederiy  2  Hagg.  Cons.  51. 

It  has  been  insisted  for  the  defendant  that  she  is  addicted  to 
the  continuous  and  excessive  use  of  morphine ;  that  that  feet  was 
known  to  the  complainant;  that  the  complainant  for  several 
years  has  been  anxious  to  be  divorced  from  her,  going  so  far  as 
to  declare  that  he  would  give  $500  for  proof  of  her  adultery ; 
and  it  is  argued  from  this  and  his  invitatioas  to  Fox  to  visit  his 
house,  his  n^lect  of  his  wife,  and  his  spiritless  accounting  with 
the  man  who  had  dishonored  him,  that  if  it  is  not  proved  that 
he  conspired  with  Fox  to  falsely  convict  the  defendant  of  adul- 
tery, it  is  at  least  shown  that  he  connived  at  her  seduction. 

It  is  proved  that,  to  some  extent,  she  was  accustomed  to  take 
morphine,  but  to  what  extent  is  not  shown.  It  is  impossible  to 
determine  from  the  evidence  that  the  habit  in  any  degree  affected 
her  moral  stamina.  She  makes  no  mention  of  the  habit  in  her 
testimony.  That  her  husband  knew  of  the  habit  is  a  mooted 
question.     He  denies  all  knowledge  of  it.     That  the  complainant 
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once  before  suspected  her  of  infidelity,  and  that  their  relations 
have  been  most  unhappy,  is  abundantly  shown  by  the  bill  and 
answer  in  divorce  proceedings  between  them  in  1885.  It  was 
upon  that  occasion  that  he  fretfully  declared  that  he  would  pay 
$500  for  proof  of  her  adultery.  These  conditions  may,  in  a 
great  measure,  account  for  the  complainant's  absorption  in  his 
business  pursuits  and  n^lect  of  his  wife,  but  they  do  not  show 
affirmative  connivance.  They  give  room  for  nothing  more  than 
•conjecture.  His  lack  of  spirit  in  dealing  with  Fox  may  have 
been  due  to  unmanly  cowardice  or  a  mercantile  habit  of  weighing 
his  actions  by  profit  and  loss.  Indeed,  the  fact  that  the  defence 
of  connivance  is  resorted  to,  in  light  of  the  failure  to  deny  the 
receipt  of  Fox's  letters,  itself  strengthens  the  conviction  that  the 
defendant  was  guilty  of  the  adultery  charged. 

But  it  is  insisted  that,  in  view  of  the  complainant's  past  sus- 
picions of  his  wife,  he  was  bound  to  watch  her,  and  that  his 
careless  neglect  to  do  so,  and  to  discover  and  prevent  her  rela- 
tions with  Fox,  amount  to  a  passive  connivance,  which  should 
preclude  him  from  obtaining  a  decree  of  divorce.  And  here  the 
doctrine  enunciated  in  this  state  by  Chancellor  Zabriskie  in 
Heddm  v.  Hedden,  6  C.  E.  Gr.  61,  7^  and  followed  by  Vice- 
€hancellor  Van  Fleet  in  Cane  v.  Cane,  12  Stew.  Eq.  1^8,  that  if 
a  husband  sees  what  a  reasonable  man  could  not  see  without 
alarm,  or  if  he  knows  that  his  wife  has  been  guilty  of  incontinence, 
whereby  he  is  put  upon  his  guard  respecting  her  weakness,  he  is 
eatled  upon  to  exercise  a  peculiar  vigilance  and  care  over  her, 
and  if  he  sees  what  a  reasonable  man  could  not  permit  and 
makes  no  eflTort  to  avert  the  danger,  he  must  be  supposed  to  see 
and  mean  the  result,  is  invoked.  It  is  observed  that  in  this  case 
the  complainant  did  not  know  that  his  wife  had  ever  been  guilty 
of  incontinence.  He  merely  suspected  it,  and,  eventually  so  far 
abandoned  his  suspicions  as  to  live  for  years  with  her  as  her  hus- 
band, and  the  complainant  most  solemnly  avers  that  he  never, 
previous  to  finding  the  letter  in  her  pocketbook,  had  suspected 
unlawful  or  improper  relations  between  her  and  Fox.  There  is 
nothing  to  indicate  that  Fox  had  not  previously  been  of  good 
repute  for  morality.     He  had  been  a  life-long  friend  of  both  the 


Digitized  by  VjOOQ IC 


346  CASES  IN  CHANCERY.  [48  Eq. 

Waite  V,  Port  Reading  Railway  Co. 

complainant  and  defendant.  I  think  it  would  establish  a  dan- 
gerous precedent  to  put  this  case  within  the  doctrine  applied  to 
the  two  cases  last  cited.  To  require  a  suspicious  vigilance  upon 
the  part  of  a  husband  who  once  may  have  entertained  a  groundless 
suspicion  of  his  wife's  fidelity,  in  itself  would  be  apt  to  engender 
doubt  and  mistrust  that  would  continually  threaten  oonjagal 
happiness.  The  essential  elements  of  the  doctrine  referred  to  ai^e 
lacking  here.  There  was  neither  knowledge  of  previous  inconti- 
nency  nor  knowledge  of  questionable  relations  between  the  de- 
fendant and  Fox.  It  is,  of  course,  to  be  deplored  that  the  com- 
plainant did  not  devote  more  time  to  the  supervision  of  his  wife 
and  family,  but,  that  he  failed  to  do  so^  will  not  disentitle  him  to 
the  decree  he  now  asks. 
I  will  grant  the  divorce. 


if  m  Cephas  K.  Waitb 
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William  Van  Siolen 

V. 

The  Port  Reading  Railway  Company. 

1.  Where  condemnation  proceedings  are  bad  under  the  G^eral  Railroad 
law,  the  condemning  company  cannot  tender  and  pay  into  court  the  amount 
of  the  award  of  the  commissioners  and  enter  into  possession  of  the  lands 
sought  until  the  owner  shall  have  had  reasonable  time  to  take  an  appeal  from 
the  commissioners'  report. 

2.  What  is  reasonable  time  for  taking  an  appeal  must  depend  upon  the  cir- 
cumstances of  each  case. 

3.  Sixteen  days,  under  the  circumstances  of  the  cases  considered,  is  not  an 
unreasonable  time  fur  appealing. 
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On  orders  to  show  cause  why  injunction  shall  not  issue  to  stay 
entry  upon  lands. 

Mr.  Abraham  V.  Schenck  and  Mr.  Charles  L.  Corbin,  for  the 
complainants. 

Mr.  John  R.  Emery  and  Mr.  Ephraim  Cutter,  for  the  defend* 
ant 

The  Chancellor. 

These  cases  stand  substantially  upon  the  same  footing,  although 
they  concern  different  complainants  and  entirely  distinct  proper* 
ties.  They  were  argued  together,  and  they  may  properly  be 
disposed  of  in  a  single  opinion. 

The  defendant  railroad .  corporation  was  organized  under  the 
Greneral  Railroad  law  {Rev.  p.  9£6),  and  instituted  pixxjeedings, 
under  that  law,  to  condemn  a  right  of  way  over  the  lands  of  the 
complainants.  Commissioners  were  duly  appointed,  and,  in  pur- 
suance of  their  duties,  on  the  31st  day  of  March,  1891,  awarded 
to  the  complainant  Waite  $3,110,  for  the  value  of  a  strip  of  hi» 
land  within  the  defendant's  located  route  in  Middlesex  county, 
and  the  damages  which  he  will  suffer  in  other  property  by  the 
construction  of  the  proposed  railroad,  and  to  the  complainant  Van 
Siclen  $1,982.50,  for  a  strip  of  his  land  within  the  same  route 
in  the  same  county.  Upon  the  day  on  which  the  commissioners^ 
report  was  filed  in  the  clerk's  office  of  Middlesex  county,  the 
amounts  of  the  awards  were  respectively  tendered  to  the  com- 
plainants, each  of  whom  refused  to  accept  the  sum  tendered  to 
him.  The  next  ensuing  term  of  the  Middlesex  circuit  court 
commenced  on  the  7th  of  April,  1891.  Upon  the  day  after  the 
circuit  opened,  no  appeal  having  then  been  taken  by  either  of 
the  complainants,  the  sums  tendered  were  paid  into  court.  Eight 
days  later,  on  April  16th,  the  complainant  Van  Siclen  filed  a 
petition  appealing  from  the  award  for  his  land,  and  on  the  fol- 
lowing day,  April  17th,  the  complainant  also  appealed  from  the 
award  in  his  case.  On  the  21st  of  April  the  complainants  each 
gave  notice  to  the  defendant  of  their  resjK^ctive  appeals.     On  the 
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6th  of  May  the  defendant  entered  upon  the  land  of  Waite  and 
•commenced  work  upon  an  embankment  which,  when  completed^ 
will  extend  the  entire  length  of  the  strip  condemned  and  be  six 
and  seven-tenths  feet  high  and  thirty-six  feet  wide.  On  the  15th 
of  May,  Waite  filed  his  bill  to  restrain  the  defendant  from  com- 
pleting its  embankment  and  railroad  over  his  land.  On  the  same 
■day  (May  15th)  the  defendant  entered  upon  the  land  of  Van  Siclen 
and  commenced  to  deposit  rails  and  ties  upon  it  The  next  day, 
May  16th,  Van  Siclen  filed  bis  bill  to  restrain  the  defendant 
from  constructing  its  railroad  upon  his  land. 

At  the  time  Waiters  bill  was  filed  the  defendant  had  partially 
made  its  proposed  embankment  over  the  strip  of  land  it  sought 
to  condemn  from  him,  filling  to  the  deptli  of  five  feet  and  the 
breadth  of  seventeen  feet  for  all  but  thirty  feet  of  the  length  of 
the  strip. 

It  is  observed  in  Ais  statement  that  the  only  distinction,  ma- 
terial at  this  stage  of  these  suits,  between  the  two  cases,  lies  in 
the  facts  that  Waite  did  not  file  his  bill  until  nine  days  after  the 
defendant's  entry  upon  his  land,  while  Van  Siclen  filed  his  bill 
upon  the  day  following  the  entry  upon  the  land  owned  by  him, 
and  that  during  the  delay  in  commencing  Waite's  suit,  the  de- 
fendant expended  money  in  building  a  considerable  structure 
upon  his  land.  It  is  claimed,  in  Waite's  case,  that  so  long  a 
delay,  in  view  of  the  fact  that  during  it  the  defendant  was  ex- 
pending large  sums  of  money,  raises  a  special  equity  for  the  de- 
fendant, in  this  application,  so  far  as  Waite  is  concerned. 

As  common  to  the  two  cases,  the  single  question  presented  at 
the  argument  was,  whether  the  defendant  was  entitled  by  law  to 
possession  of  the  lands  in  question  at  the  time  of  its  entry  upon 
them. 

It  is  not  disputed  that  the  defendant's  invasion  of  the  lands 
is  intended  to  be  of  that  permanent  and  exclusive  character 
which,  in  the  absence  of  right  in  it  to  enter  and  possess  them, 
justifies  the  interposition  of  this  court  by  injunction  in  behalf 
of  the  complainant. 

By  the  constitutional  interdict  against  l^islation  which  may 
be  designed  to  clothe  individuals  or  private  corporations  with 
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power  to  take  private  property  for  public  use  without  just  com- 
pensatioD  first  made  to  the  owners,  an  owner  is  guaranteed  pos- 
session of  his  land  from  takers  for  public  use  until  he  shall  be- 
paid  for  it. 

It  is  obvious  that  where  the  owner  of  land  and  a  taker  for 
public  use  can  agree  upon  that  which  is  just  compensation,  eflfect 
can  readily  be  given  to  this  constitutional  provision  ;  but  often^ 
because  of  the  owner's  absence  or  disability,  or  through  misap- 
prehension or  greed,  no  agreement  can  be  reached,  hence,  in  in- 
terest of  public  progress  and  accommodation,  there  is  necessity 
for  a  legislative  prescription  of  a  legal  proceeding  by  which  that 
which  is  just  compensation  in  a  given  case  may  be  determined. 
And  also,  many  times  disability,  non-residence  or  obstinacy 
render  actual  payment  of  such  compensation  before  the  taking^ 
of  land,  ]m|x>ssible,  and  hence  there  is  need  for  the  establishment 
of  an  equivalent  for  such  payment. 

In  the  twelfth  and  thirteenth  sections  of  the  act  under  which 
the  defendant  is  organized  such  necessary  proceeding  and  equiva* 
lent  are  prescribed. 

Where  the  owner  of  land  and  a  railroad  company  organized* 
under  that  act  will  not  agree,  or  where  an  agreement  cannot  be 
had  between  them  because  of  the  disability  or  absence  of  the 
owner,  commissioners  are  appointed  who,  pursuing  a  defined 
course,  fix  the  compensation  to  be  made  and  report  their  deter- 
mination in-writing.  From  this  report  either  party  in  interest 
may  appeal  to  a  court,  which,  through  the  instrumentality  of  a 
jury,  is  to  re-determine  what  is  just  compensation.  It  is  appar- 
ent, from  its  scope  and  language,  that  the  statute  has  a  triple 
design — -first,  to  provide  for  the  correct  ascertainment  of  just 
compensation ;  second,  to  authorize  a  substituted  payment  where 
there  can  be  no  actual  payment;  and,  third,  to  expedite  the 
acquirement  of  right  to  possession  of  the  lands  sought  by  a  con- 
demning company.  In  furtherance  of  the  first  of  these  purposes 
the  commissioners  award,  and  an  appeal  therefrom  are  given,  and^ 
in  furtherance  of  the  second,  the  actual  placing  of  the  compensation 
determined  upon  within  the  reach  of  the  owner  is  required,  and 
to  effect  the  latter  of  them  it  is,  in  substance,  provided  thai 
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when  the  amount  of  the  compensation  is  determined  and  put 
within  the  control  of  the  owner  the  company  may  take  posses- 
sion of  the  land.  Neither  railroad  company  nor  land-owner  is 
concluded  by  the  action  of  the  commissioners.  Each  has  the 
right  of  appeal,  and  when  appeal  is  taken  the  compensation  is  to 
be  fixed  anew  by  the  verdict  of  a  jury.  Then,  when  an  appeal 
shall  have  been  taken,  the  award  by  the  commissioners  ceases  to 
be  the  "just  compensation."  It  is  then  no  longer  the  proper 
sum  to  tender,  and  its  payment  into  court  will  be  without  l^al 
significance.  The  result  of  the  appeal  determines  how  much  the 
"just  compensation"  is,  and  the  sum  to  be  tendered  and  paid. 
For  this  reason  there  must  be  delay  in  taking  possession  until 
the  appeal  shall  be  determined.  Through  the  necessity  for  delay, 
thus  made  apparent,  the  appeal  operates  as  supersedeas  upon  the 
previous  proceedings.  This,  in  substance,  is  the  construction 
put  upon  the  statute  in  Johnson  v.  The  Baltimore  and  New  York 
Railway  Co,,  18  Stew.  Eq,  4^4,^  where  an  appeal  was  taken  before 
the  amount  awarded  by  the  commissioners  had  been  paid  into 
court. 

The  case  before  me  difiPers  from  that  case,  in  that  here  the 
appeal  was  taken  after  a  tender  and  payment  into  court  of  the 
amount  of  the  commissioners'  award.  Shortly  after  the  payment 
into  court,  and  before  the  defendant  attempted  to  take  possession 
of  the  land,  the  owner  appealed.  An  important  question  is  here 
presented,  whether,  under  the  circumstances  stated,  an  appeal 
stays  the  right  of  defendant  to  possession  of  the  land.  Or,  put 
in  another  way,  whether  the  legislature  contemplated  that  after 
the  Bling  of  the  commissioners'  report  possession  of  the  land 
should  be  had  or  lost,  according  to  the  activity  of  the  parties  con- 
cerned in  a  condemnation  proceeding,  through  an  unseemly  scram- 
ble between  the  owner  and  the  company  to  ascertain  whether  the 
one  can  appeal  before  the  other  shall  be  able  to  tender  the  amount 
awarded  and  pay  it  into  court. 

I  have  already  intimated  that  the  legislative  scheme  was  to 
secure  the  right  of  appeal  and  at  the  same  time  expedite  the 
condemning  company  in  obtaining  possession  of  the  land.  The 
intent  manifestly  was  to  [)ermit  the  company  to  take  possession 
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of  the  land  with  reasonable  expedition,  but  not  so  immediately 
as  to  defeat  tlie  owner  from  availing  himself  of  the  stay  which 
appeal  will  secure  for  him.  The  unreported  case  of  Carrie  v. 
The  Jersey  (My  and  Western  R.  R,  Co,,  referred  to  and  followed 
in  Pomona  Branch  R.  R.  Co.  v.  Camden  and  Amboy  R.  R,  Co., 
£0  AU.  Rep.  S60,  presented  this  question.  There  the  award,  pay- 
ment of  its  amount  into  court,  taking  possession  of  the  land  by 
the  company  and  appeal  from  the  commissioners'  report  followed 
each  other  in  quick  succession,  within  a  few  minutes.  Upon 
being  applied  to  by  bill,  filed  by  the  owner  to  restrain  the  com- 
pany from  constructing  its  railroad  over  his  land,  I  adopted  the 
construction  of  the  statute  pronounced  in  Johnson  v.  Railway 
Co.,  wtpra,  and  going  further,  held  that,  before  possession  could 
be  taken  after  tender  and  payment  into  court,  a  reasonable  time 
must  be  allowed  for  taking  an  appeal.  Upon  a  review  of  my 
decision  by  the  court  of  errors  and  appeals  it  was  sustained. 

What  is  a  reasonable  time  for  taking  an  appeal  must  depend 
upon  the  circumstances  of  each  case. 

I  think,  under  the  circumstances  of  tl)e  cases  before  me,  that 
the  appeals  here  concerned  were  taken  within  a  reasonable  time. 
A  period  of  only  glixteen  days  elapsed,  and  that  delay  does  not 
appear  to  have  been  more  prejudicial  to  the  defendant  than  a 
delay  of  one  or  two  days  would  have  been.  When  the  appeals 
were  taken  the  circuit  court  was  yet  open,  and  it  was  then  as 
much  within  the  power  of  the  defendant  to  expedite  the  litiga- 
tion as  it  would  have  been  if  the  appeals  had  been  taken  upon 
the  first  day  of  the  term.  Convincing  evidence  of  its  ability  to 
apply  to  the  court  lies  in  the  fact  that  as  late  as  the  25th  of  May 
the  defendant  unsuccessfully  moved  for  the  dismissal  of  the  ap- 
peals, upon  the  ground  that  they  should  have  been  taken  upon 
the  first  day  of  the  term. 

The  fact  that  the  defendant  waited  eight  days  before  it  paid 
the  amounts  of  the  awards  into  court  does  not  change  the  situa- 
tion. Both  the  complainants  were  sui  juris,  and  each  of  them 
had  refused  the  tender  made  to  him.  This  mere  refusal  signified 
dissatisfaction  and  probable  appeal,  and  warned  the  defendant  to 
"wait  a  reasonable  time  before  acting  upon  the  assumption  that  an 
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appeal  would  not  be  takeu.  If  the  payments  into  court  had  beea 
made  after  reasonable  notice  to  the  complainants  to  take  their 
appeals^  they  might  have  had  force  growing  out  of  the  inequity 
of  the  complainants  standing  silent  and  inactive  while  the  ex- 
penditure was  being  made.  But  there  was  no  such  notice.  The 
defendant  evidently  relied  more  upon  that  which  it  r^aixled  as 
its  legal  right  than  upon  that  which  was  due  to  the  spirit  of 
fairness.  When  it  thought  that  the  right  to  appeal  had  beea 
lost  it  paid  the  awards  into  court  without  notice  of  any  kind. 

The  remaining  question  relates  to  the  delay  in  the  complainant 
Waiters  application  for  injunction. 

The  defendant's  entry  was  in  defiance  of  Waite's  appeal^  and^ 
according  to  the  uncontradicted  aflSdavit  of  Mr.  Waite,  against 
his  remonstrance.  It  may  be  that  the  nine  days  between  the 
entry  and  the  application  to  this  court  was  more  than  ample  time 
to  prepare  a  bill  with  its  verification,  but  I  do  not  perceive  that 
it  so  far  exceeded  reasonable  bounds  as  to  raise  an  equity  for  the 
defendant.  Waiters  appeal,  followed  by  his  remonstrance  against 
the  defendant's  entry,  so  strongly  marked  his  dissent  to  the  entry 
that  it  is  impossible  from  a  mere  delay  of  nine  days,  during 
which  a  bill  in.  chancery  was  in  course  of  preparation,  to  infer  a 
change  in  his  attitude  and  an  acquiescence  in  the  defendant's  acts. 
The  defendant  expended  its  money  against  remonstrance  and 
warning,  and  must  be  held  to  have  done  so  at  its  peril.  Mr. 
Waite  dcJes  not  now  ask  a  mandatory  injunction  for  the  removal  of 
the  embankment.  All  he  seeks  is  to  restrain  its  completion  and 
the  construction  of  a  railroad  over  his  land,  and  this  he  is  entitled 
to,  until  he  shall  be  duly  compensated  for  the  land  taken. 

The  orders  to  show  cause  will  be  made  absolute. 
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V. 

Lizzie  Fosdick  et  al. 


Sundry  sums  of  money,  amounting  In  the  aggregate  to  $4,000,  having  been 
deposited  by  F.  G.  in  trust  with  J.  E.,  J.  E.  afterwards,  on  July  3d,  1877,  de- 
livered to  F.  G.  a  paper  writing,  signed  by  him,  which  is  in  the  following  lan- 
guage :  "  I  hereby  certify  that  I  hold  in  trust  for  F.  G.  the  sum  of  |4,000,  for 
which  I  agree  to  pay  interest  at  five  per  cent,  per  annum,  and  I  promise  to  re- 
fund to  her  the  said  $4,000  on  demand/'  More  than  six  years  after  the  date 
of  this  instrument,  and  shortly  after  the  death  of  J.  E.,  F.  G.  made  demand 
for  the  $4,000,  with  interest,  upon  the  administratrix  of  J.  £.,  and  then  filed 
her  bill  to  enforce  payment  thereof. — Heldj  (1)  that  although  recovery  of  the 
$4,000  might  be  had  at  law,  yet  equity  will  also  enforce  payment  of  it,  as  the 
execution  of  a  trust;  (2)  that,  because  recovery  may  be  had  at  law,  and  in  an 
action  at  law  therefor  the  statute  of  limitations  may  be  interposed  as  a  de- 
fence, the  same  statute  may  be  interposed  as  a  defence  in  a  similar  suit  in 
equity;  (3)  that  the  certificate. of  J.  E.  is  of  a  deposit  in  trust  and  is  not  a 
promissory  note ;  (4)  that  upon  such  a  certificate,  payable  on  demand,  the  cause 
of  action  accrues  when  demand  is  actually  made  and  not  at  the  date  of  the 
instrument,  as  in  the  case  of  a  promissory  note ;  (5)  delay  in  demanding  pay- 
ment under  such  as  instrument  during  the  life  of  the  trustee  does  not  alonq 
constitute  laches  fatal  to  a  suit  in  equity. 


On  demurrer  to  bill. 

Mr.  Charles  L.  Cairiek,  for  the  complainant. 

Mr.  Comdiua  B.  Harvey  and  Mr.  Gilbert  CoUinS;  for  the  de- 
murrant. 

The  Chancellor. 

The  bill  alleges  that,  between  the  years  1872  and  1877,  the 
complaibant,  from  time  to  time,  deposited  with  Jacob  Erwin 
several  sums  of  money,  "  in  trust  to  use  or  invest  the  same  for 
her  use  and  benefit  and  subject  to  her  order  and  control ;''  that 
in  July,  1877,  the  money  so  deposited  amounted  to  $4,000,  and 
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then  Erwin  gave  her  a  certificate  or  declaration^  of  which  the 
following  is  a  copy : 

"  New  York,  July  3, 1877. 
"  I  hereby  certify  that  I  hold  in  trust  for  Frances  E.  A.  Gutch  the  sum  of 
four  thousand  dollars,  for  which  I  agree  to  pay  interest  at  five  per  cent  per 
annum,  and  I  promise  to  refund  to  her  the  said  four  thousand  dollars  on  de- 
mand. 

"$4,000.  J.  Erwin." 

that  no  part  of  the  principal  or  interest  has  ever  been  paid ;  that 
Jacob  Erwin  used  the  moneys  so  deposited  with  him  in  the  bet- 
terment of  his  estate;  that  he  died  intestate  in  November,  1889, 
possessed  of  real  and  personal  property  of  lai^.  value,  leaving 
the  defendants  as  his  heirs  at  law  and  next  of  kin,  one  of  whom, 
liizzie  Fosdick,  has  been  duly  appointed  administratrix  of  his 
•estate,  and  that  the  complainant  has  lately  demanded  the  amount 
of  her  deposit,  with  interest,  from  the  administratrix  and  has  been 
refused  payment. 

It  prays  that,  by  decree,  it  may  be  determined  that  Jacob  Erwin 
held  the  $4,000  in  trust ;  that  his  estate  is  charged  therewith,  and 
that  his  heirs  at  law  and  administratrix  shall  pay  it,  with  inter- 
est, out  of  his  estate. 

To  this  bill  the  defendant  Lizzie  Fosdick  and  her  husband 
demur,  assigning  three  grounds  for  their  demurrer ;  firsty  want 
of  equity ;  second^  that  the  complainant  has  a  remedy  at  law ; 
and,  ihirdy  that  recovery  of  the  amount  claimed  is  barred  by  the 
statute  of  limitations. 

Upon  this  hearing  the  allegations  of  the  bill  are  to  be  taken 
as  true. 

Here  were  a  series  of  deposits  with  Jacob  Erwin,  in  tnist,  upon 
an  express  understanding  and  agreement  that  they  were  to  be 
kept  and  used  for  the  complainant's  benefit.  The  use  to  which 
Mr.  Erwin  actually  put  them  was  the  improvement  of  his  own 
property.  Such  an  investment  was  not  productive  of  a  distin- 
guishable income  to  the  trust  fund,  because  the  value  of  that  fund 
was  intermingled  with  the  value  of  Mr,  Erwin's  own  property. 
Under  the  circumstances,  he  probably,  upon  an  accounting,  would 
be  required  to  pay  legal  interest.     It  was  under  this  condition  of 
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affiiirs  that  the  certificate  of  July  3d,  1877,  was  given  and  ac- 
cepted. By  it  the  trust  was  distinctly  declared,  a  rate  of  interest 
was  agreed  upon  and  the  means  of  determining  the  trust  was  pro- 
vided. I  fail  to  perceive  how  the  existence  of  a  trust  can  be 
seriously  questioned.  The  allegations  in  the  bill  expressly  charge 
it,  and  the  certificate  most  plainly  declares  it  in  terms  sufficiently 
certain  to  be  completely  executed. 

There  can  be  no  question  as  to  the  jurisdiction  of  this  court 
in  the  enforcement  of  this  trust.  It  may  be  that  it  may  also  be 
enforced  at  law  (Jf  Stori/  Eq,  Jur.  6S)y  but  the  fact  of  the  exist- 
ence of  such  concurrent  remedy  does  not  oust  the  complainant 
of  her  right  to  proceed  in  equity.  Kane  v,  BU>odgood,  7  Johns. 
CL  90. 

The  third  ground  of  demurrer  was  principally  relied  upon  at 
the  argument. 

It  was  insisted  for  the  demurrant,  that  the  declaration  or  cer- 
tificate by  Mr.  Erwin  must  be  treated  as,  in  effect,  a  mere  promis- 
sory note,  payable  on  demand,  which  might  have  been  sued  upon 
at  law ;  that  in  a  suit  at  law  the  statute  of  limitations  might 
have  been  interposed  as  a  bar  to  recovery,  because  it  is  settled  in 
this  state  and  elsewhere  that  a  note,  payable  on  demand,  may  be 
sued  upon  at  its  date  without  previous  actual  demand,  and  hence 
the  right  of  action  accrued  at  the  date  of  the  certificate  {Laraaon 
V.  Lambert,  7  HalsL  S47),  and  that  under  such  circumstances  a 
court  of  equity  will  follow  the  law,  apply  the  statute  and  refuse 
the  decree  asked  for. 

If  I  assume  the  statxia  of  the  declaration  of  trust  to  be  as  the 
demurrants  insist,  I  must  acquiesce  in  their  conclusion.  In  the 
case  of  Kane  v.  Bloodgood,  sxvpray  Chancellor  Kent  said :  "  I 
cannot  assent  to  the  proposition  that  all  cases  of  direct  and  ex- 
press trust  arising  between  trustee  and  c^ui  que  trust  are  to  be 
withdrawn  from  the  operation  of  the  statute  of  limitation,  not- 
withstanding a  clear  and  certain  remedy  exists  at  law.  The  word 
**  trust  '*  is  oflen  used  in  a  very  broad  and  comprehensive  sense. 
Every  deposit  is  a  direct  trust.  Every  person  who  receives  money 
to  be  paid  to  another,  or  to  be  applied  to  a  particular  purpose  to 
which  he  does  not  apply  it,  is  a  trustee,  and  may  be  sued  either 
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at  law  for  money  had  and  received  or  in  equity  as  a  trustee  for 
a  breach  of  trust/'  From  the  examination  of  a  large  number 
of  decisions  the  chancellor  deduces  this  rule :  "  That  the  trusts 
intended  by  the  courts  of  equity,  not  to  be  reached  or  affected  by 
the  statute  of  limitations,  are  those  technical  and  continuing  trusts 
which  2iV9not  at  all  cognizable  at  law,  but  fall  within  the  proper^ 
peculiar  and  exclusive  jurisdiction  of  this  court." 

This  rule  has  been  repeatedly  adopted  and  approved  in  this 
state.  Marshes  Exra.  v.  Oliver^ 8  Hkcrs.,  1  McCart.  26^;  McClane 
v.  Shepherd,  6  C.  E.  Gr.  76;  Partridge  v.  WeUa,  3  Stew.  Eq.  176; 
affirmed  on  appeal,  4,  Stew,  Eq.  362 ;  Buckingham  v.  Ludlum,  10 
Stew.  Eq.  1^5;  Kirkpairick  v.  McElroy,  U  Stew.  Eq.  639. 

In  the  case  o{  Partridge  v.  Wells,  V ice-Chancellor  Van  Fleet, 
after  stating  the  rule,  says :  "  The  test,  then,  obviously  prescribed 
by  the  rule  is,  had  the  suitor  a  remedy  at  law  which  he  has  lost  f 
If  the  complainant  in  this  case  had  a  complete  remedy  at  law 
which  has  been  lost  by  lapse  of  time,  he  is  not  entitled  to  the 
remedy  he  seeks  here." 

Under  the  assumption  that  the  certificate  or  declaration  of  trust 
is  in  effect  a  mere  promissory  note,  payable  with  interest  on  de- 
mand,  the  case  comes  clearly  within  the  test  just  quoted. 

But  is  this  certificate  or  declaration  to  be  regarded  as  virtually 
a  promissory  note  ? 

It  is  to  be  observed  that  by  it  Jacob  Erwin  declares  that  he 
holds  $4,000  in  trust,  not  that  he  owes  that  sum,  and  that  he  will 
refund  it,  not  that  he  will  pay  it.  The  language  is  evidently 
selected  with  care,  to  fully  and  consistently  express  a  deposit  in 
trust,  in  contra-distinction  from  a  promised  payment  of  a  loan  or 
indebtedness.  The  declarant  does  not  owe,  he  holds  in  tnut. 
Considered  independently  of  the  words  '^in  trust/'  the  word 
^'hold"  implies  a  defensive  possession,  entirely  consistent  with 
that  of  a  trustee.  The  declarant  is  to  pay  interest  while  be 
thus  holds,  but  he  is  not  to  pay  the  principal  sum ;  that  he  is 
to  refund.  The  word  ^'pay/'  importing  indebtedness,  is  applied 
only  to  the  interest  which  springs  from  the  use  of  the  fund. 
When  disposition  of  the  fund  itself  is  mentioned,  the  word 
^* refund"  is  used  in  the  sense  of  restore.     I  fail  to  perceive 
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how  more  apt  words  could  be  selected  to  express  the  idea  of  a 
pure  deposit  in  trust.  And  besides,  it  is  a  continuing  trust,  for 
it  contemplates  a  holding  which  will  justify  payment  for  the  use 
of  the  fund.  The  certificate,  then,  does  not  stand  upon  the 
footing  of  a  promissory  note  which  treats  of  the  payment  of  an 
indebtedness,  but  upon  the  footing  of  a  deposit  in  continuing 
trust  until  the  cestui  que  trust  shall  by  her  act,  in  demanding 
payment,  determine  the  trust. 

Considerable  contrariety  of  opinion  exists  in  the  courts  of  the 
several  states  as  to  whether  a  certificate  of  deposit,  payable  on 
demand,  can  be  sued  upon  before  demand  has  actually  been  made. 
I  think  tliat  the  better  opinion  is  that  it  cannot  be  sued  upon 
before  demand.  I  do  not  find  any  adjudication  in  this  state  upon 
this  subject,  and  I  regret  that  my  time  has  not  permitted  me  to 
exhaustively  examine  the  decisions  of  our  sister  states  as  I  could 
wish.  That  which  I  consider  the  better  opinion  prevails  in  New 
York  {Payne  v.  Oardiner,  ^9  K  Y.  IJfi;  Pardee  v.  Fish,  60 
N.  Y.  S66;  Howell  v.  Adams,  68  K  Y.  31  If,;  Boughixm  v.  Flird, 
74.  N.  Y.  476;  Hunger  v.  Albany  City  National  Bank,  85  N.  F. 
680;  Smiley  v.  Fry,  100  N.  F.  ^6^),  and  in  Pennsylvania 
{  Trick.  lAm.  §  32^),  Maryland  {Fells  Point  Savings  Institution  of 
Baltimore  v.  Allen's  Admr.,  18  Md.  3W),  Vermont  {Bellows  Falls 
Bank  v.  Rutland  County  Bank,  Ifi  Vt.  377),  Minnesota  {Mitchell 
V.  Easton,  37  Minn.  335),  and  perhaps  other  states.  Most  re- 
spectable authorities,  however,  hold  the  other  way.  Curren  v. 
WiUer,  68  Wis.  16;  Brummagin  v.  Tallant,  29  Col.  503;  Poor- 
man  V.  Mills  &  Co.,  35  Cat.  118;  Tripp  v.  Curtenius,  36  Mich. 
496;  Kildore  v.  Bulkly,  U  Conn.  362. 

In  recognizing  the  first  cited  of  these  authorities  as  holding 
the  better  opinion,  I  agree  with  Chief-Justice  Bronson  in  his 
remark  in  Dowaes  v.  The  Phoenix  Bank  of  Charlestoum,  6  Hill 
£97,  where  he  says :  "  I  do  not  find  that  the  point  has  ever  been 
decided ;  but  it  may  be  that  this  is  the  first  case  where  a  man 
has  sued  his  banker  without  first  drawing  on  him  for  the  money. 
We  are  reminded  that  where  the  promise  is  to  pay  on  demand, 
the  bringing  of  the  action  is  a  suflScient  request.  If  that  were  a 
Dew  question  I  think  the  courts  should  not  again  fall  into  the 
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absurdity  of  admitting  that  there  must  be  a  demand  and  still 
holding  that  a  suit  may  be  commenced  without  any  prior  request. 
They  would  either  say  that  no  demand  was  necessary  or  else  that 
it  was  a  condition  precedent  to  the  right  of  action.  It  is  an 
anomaly  in  the  law  that  the  breach  of  the  defendant's  contract 
should  be  made  out  by  the  very  fiwt  of  suing  him  upon  it.  In 
all  other  cases  there  must  be  a  breach  before  suit  brought.  The 
rule  ought  not  to  be  extended  to  cases  which  do  not  fall  precisely 
within  it." 

By  the  allegations  of  the  bill  in  this  case  it  distinctly  appears 
that  actual  demand  for  the  restoration  of  the  $4,000  was  first 
made  within  six  years  previous  to  the  commencement  of  this  suit. 
If  the  money  had  been  sued  for  at  law,  the  suit  would  not  have 
been  barred  by  the  statute  of  limitations,  hence  that  statute  will 
not  be  applied  here. 

It  is  further  insisted  for  the  demurrant,  that  if  the  complain- 
ant's recovery  is  not  barred  by  the  statute  of  limitations,  this  court 
will,  nevertheless,  deny  her  relief,  because  of  her  unexplained 
Jaches  in  making  demand  and  instituting  her  suit.  I  am  not 
willing  to  adopt  this  course  at  this  time.  Here  is  an  express  con- 
tinuing trust,  presumably  acquiesced  in  by  both  trustee  and  cedui 
que  trust  until  the  trustee  died.  The  trust  was  apparently  in- 
tended to  be  of  indefinite  duration  for  the  benefit  of  the  cestui 
que  trust.  How  can  it  be  said  that  she  was  guilty  of  laches  in 
not  determining  it  ?  I  do  not  think  that  the  bill  exhibits  laches 
upon  her  part.  But  upon  this  insistment  the  demurrer  itself  is 
defective,  for  it  fails  to  point  out  that  the  bill  is  objected  to  for 
the  reason  that  it  shows  the  complainant  to  have  been  guilty  of 
laches.     Van  Houten  v.  Van  Winkle,  1  Dick  Ch.  Rep.  S80. 

The  demurrer  will  be  overruled. 
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Marie  Whitlock 

V. 

Stanley  Greacen. 

The  statute  of  1870,  giving  the  court  of  chancery  jurisdiction  to  settle  the 
title  to  lands  in  certain  cases,  does  not  give  authority  to  settle  the  title  to  an 
incorporeal  hereditament  claimed  by  the  complainant  to  exist  in  lands  held  in 
possession  by  the  defendant 

On  demurrer. 

Mr.  Robert  H.  McCarter,  for  the  demurrant. 

Mr.  Edward  A.  Day,  for  the  complainant. 

Van  Fleet,  V.  C. 

The  main  object  of  the  suit  in  this  case  is  to  procure  a  decree 
settling  the  complainant's  title  to  an  incorporeal  hereditament. 
The  bill  is  filed  under  the  statute  of  1870,  authorizing  this  court 
in  certain  cases  to  settle  the  title  to  lands.  Rev.  p.  1189.  The 
complainant  owns  a  tract  of  land  lying  adjacent  to  a  tract  owned 
by  the  defendant.  Both  tracts  lie  adjacent  to  the  Morris  canal. 
There  is  a  mill  on  the  complainant's  tract  which  is  in  part  oper- 
ated by  water  power.  The  water  so  used  by  the  complainant  is 
obtained  from  the  canal,  and  is  carried  from  the  canal  by  a  race- 
way across  the  lands  of  the  defendant.  The  complainant  claims 
a  right  to  have  water  flow  from  the  canal  across  the  lands  of  the 
defendant  to  her  mill,  and  avei^  that  she  is  in  peaceable  posses- 
sion of  such  right,  claiming  to  own  the  same,  and  that  the 
defendant  denies  her  title  thereto,  and  that  no  suit  is  {>ending  to 
enforce  or  test  the  validity  of  such  denial ;  she,  therefore,  asks 
that  her  title  to  such  right  may  be  settled  by  the  decree  of  this 
court.  It  is  thus  seen  that  the  subject-matter  of  this  suit  is  the 
right  of  the  complainant  to  an  easemeiit  in  the  lands  of  the 
defendant.     The  defendant  has  demurred,   specifying  several 
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grouuds.  The  principal  one  is,  that  the  right  which  the  com- 
plainant has  attempted  to  put  in  course  of  judicial  determination 
is  not  within  the  protection  of  the  statute  of  1870,  and  cannot, 
therefore,  be  made  the  subject  of  a  suit  under  that  statute. 

The  proposition  on  which  the  demurrer  rests  is  this :  that  the 
statute  of  1870  comprehends  lands  alone ;  in  other  words,  that 
it  provides  a  means  for  settling,  in  certain  cases,  the  title  to  cor- 
poreal hereditaments,  as  distinguished  from  incorporeal  heredita- 
ments, but  makes  no  provision  for  settling  the  title  to  incorporeal 
hereditaments.  The  word  hereditaments  embraces  everything 
that  may  be  inherited,  be  it  corporeal  or  incorporeal.  The  dif- 
ference, however,  between  a  corporeal  and  an  incorporeal  here- 
ditament is  wide  and  vital.     Says  Blackstone : 

''Corporeal  hereditaments  are  the  substance,  which  may  be  always  seen, 
always  handled ;  incorporeal  hereditaments  are  but  a  sort  of  accidents,  which 
inhere  in  and  are  supported  by  that  substance.  *  *  *  Their  existence  is 
merely  in  idea  and  abstracted  contemplation,  though  their  effects  and  profits 
may  be  frequently  objects  of  our  bodily  senses."    2  BL  Com.  19,  ■ 

And  Kent  says : 

**  Corporeal  hereditaments  are  confined  to  land  *  *  *  and  that  incor- 
poreal hereditaments  comprise  certain  inheritable  rights,  which  are  not,  strictly 
speaking,  of  a  corporeal  nature,  or  land,  although  they  are.  by  their  own 
nature,  or  use,  annexed  to  corporeal  inheritances,  and  are  rights  issuing  out 
of  them  or  concern  them."    S  Ken^s  Com,  {  40Sj  marg. 

The  word  land  has  in  law  a  well-settled  meaning.  It  includes 
the  surface  of  the  ground  and  everything  that  is  on  it  and  under 
it,  but  does  not  comprehend  incorporeal  hereditaments.  Under 
a  charter  giving  a  corporation  power  to  take  land,  by  the  exer- 
cise of  the  right  of  eminent  domain,  it  has  been  repeatedly  held, 
here  and  elsewhere,  that  a  mere  incorporeal  hereditament  could 
not  be  taken,  and  that  this  was  so  because  land,  according  to  its 
well-settled  legal  signification,  was  not  broad  enough  to  compre- 
hend an  incorporeal  hereditament,  but  simply  embraced  things 
corporeal.  Watson  v.  Acqaackanock  Water  Co.,  7  Vr.  195 ;  De 
Camp  v  Hibemia  R,  R.  Co.,  18  Vr.  43. 
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The  main  design  of  the  statute  of  1870  was  to  provide  a 
iineans  by  which  disputes  respecting  the  title  to  lands  might,  in 
-oertain  cases,  be  put  in  course  of  judicial  determination,  in  order 
that  all  doubts  concerning  the  same  might  be  removed,  so  that 
the  real  owner  of  the  lands  might  have  the  full  benefit  of  his 
ownership.  The  only  thing  the  law-making  power  meant  to 
protect  was  the  title  to  lands.  This  is  plainly  declared  by  almost 
every  section  of  the  statute.  By  the  first  section  it  is  enacted, 
that  when  any  person  ia  in  the  peaceable  possession  of  lands, 
claiming  to  own  the  same,  and  his  title  thereto  is  denied  or  dis- 
puted, or  any  other  person  claims,  or  is  reputed  to  claim,  to  own 
the  same,  or  to  hold  any  encumbrance  thereon,  and  no  suit  shall 
be  pending  to  enforce  or  test  the  validity  of  such  claim,  it  shall 
be  lawful  for  such  person,  so  in  possession,  to  maintain  a  suit  in 
the  court  of  chancery  to  settle  the  title  to  the  lands  and  to  clear 
up  all  doubts  and  disputes  concerning  the  same.  The  same  sec- 
tion then  declares  that  the  bill  in  such  suit  shall  describe  the 
lands  with  certainty,  and  shall  name  the  person  who  claims,  or 
is  reputed  to  claim,  such  hostile  title  or  lien,  and  shall  call  upon 
him  to  set  forth  his  title  or  lien,  and  how  and  by  what  instru- 
ment the  same  was  created.  The  second  section  directs,  that 
with  the  subpoena  in  such  suit  a  ticket  shall  be  issued  describing 
the  lands  with  precision,  stating  the  object  of  the  suit,  and  like- 
wise notifying  the  defendant  that  if  he  claims  any  title  to  or  lien 
on  the  lands  he  must  answer  the  bill,  but  not  otherwise.  The 
third  section  provides,  among  other  things,  that  if  the  defendant 
suifers  a  decree  pro  con/esso  to  be  taken  against  him,  or  files  an 
answer  disclaiming,  the  court  shall,  without  further  proof,  decree 
that  the  defendant  has  no  title  to  or  lien  on  the  lands.  By  the 
fourth  section  it  is  enacted,  that  if  the  defendant  claims  any 
estate  in  or  lien  on  the  lands,  whether  his  claim  embraces  the 
whole  or  only  a  part,  he  shall,  by  his  answer,  set  forth  the  nature 
and  extent  of  his  claim,  and  the  manner  in  which  he  claims  to 
have  derived  the  same.  The  fifth  and  sixth  sections  prescribe 
the  methods  by  which  the  issues  made  up  in  such  a  suit  shall  be 
tried,  what  judgment  shall  be  pronounced,  and  what  shall  be  its 
«£bct  on  the  rights  of  the  parties  in  the  lands. 
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From  this  synopsis,  I  think  it  very  clearly  appears  that  the 
,  only  thing  which  comes  within  either  the  words  or  spirit  of  the 
statute  is  the  title  to  lands,  or  the  title  to  corporeal  heredita- 
ments. Its  very  first  provision,  it  will  be  observed,  prescribes 
the  qualifications  of  a  suitor  under  it — he  must  have  the  peace- 
able possession  of  lands^  under  a  daim  of  ownership,  to  which 
an  adverse  right  or  claim  is  assorted,  or  is  reputed  to  exist  No 
one  but  a  suitor  possessing  these  qualifications,  or  a  suitor  thus 
situated,  can  maintain  an  action  under  this  statute.  This  court 
so  decided  in  Sovihmayd  v.  City  of  EUzabeth,  and  its  decision 
was  approved  by  the  court  of  errors  and  appeals.  ^  Stew.  Eq, 
203  and  660.  That  the  complainant  is  in  the  peaceable  posses- 
sion of  the  lands  to  which  he  asks  to  have  his  title  settled  is  a 
jurisdictional  fact,  which  he  must  not  only  aver,  but,  in  case  of 
contest,  must  prove,  or  his  bill  must  be  dismissed.  Nixon  v. 
Walter  J I4,  Stew  Eq.  108^  10  i,.  As  it  is  a  jurisdictional  fact,  it 
must  be  established  before  the  court  can  proceed  to  try  the  ques- 
tion of  title,  for  until  it  is  established  it  is  unknown  whether  or 
not  the  court  has  authority  to  decide  the  question  of  title.  In 
the  language  of  Vice-Chancellor  Pitney,  in  BedU  v.  Blakey  18 
Stew.  Eq.  668,  669,  "the  defendant  has  a  right  to  have  this  pre- 
liminary issue  determined  before  he  is  called  upon  to  produce 
evidence  in  support  of  his  title,  since,  if  the  complainant -cannot 
prove  himself  in  peaceable  possession,  he  has  no  right  under  the 
statute,  or  otherwise,  to  call  on  the  defendant  to  prove  his  title.'' 
The  defendant,  in  an  action  brought  under  this  statute,  can,  of 
course,  only  defend  on  the  ground  that  he  has  a  title  to  or  lien 
on  the  land,  the  title  to  which  the  complainant  asks  to  have 
cleared  up  and  freed  from  doubt.  This  is  the  reason  why  the 
complainant  is  requi^^  to  describe  the  laud  in  his  bill,  and  in 
the  ticket  accompanying  the  subpoena,  with  certainty  and  preci- 
sion. He  must  point  out  the  land  to  the  defendant  so  that  he 
may  have  a  fair  opportunity  to  decide  whether  he  will  defend  or 
not.  And  if  the  defendant  /x)ncludes  to  defend,  thh  fourth  sec- 
tion of  the  statute  requires  him  to  set  forth  in  his  answer,, 
plainly  and  distinctly,  just  what  claim  he  makes.  But  he  can 
only  defend  on  the  ground  that  he  has  an  estate  or  interest  is 
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or  a  lien  on  the  land,  or  some  part  of  it  which  the  complainani 
has  in  his  possession. 

Now,  whether  the  complainant  claims  to  hold  the  easement  in 
question  as  a  right  in  gross,  or  as  a  thing  appurtenant  to  the 
land  of  which  her  mill  constitutes  a  part,  does  not  very  clearly 
appear ;  but  if  it  be  conceded  that  the  averments  of  the  bill 
show  that  the  easement  is  appurtenant  to  the  complainant's  land, 
still  it  is  obvious  that  it  is  a  thing  which,  as  a  matter  of  law,  is 
incapable  of  being  held  in  possession  in  the  sense  in  which  that 
word  is  used  in  tliis  statute.  As  there  used,  it  obviously  means 
the  occupation  of  and  the  exercise  of  dominion  over  a  thing  of 
substance  which  may  be  seen  and  touched,  and  Mot  the  mere 
exercise  of  a  privil^e  which  is  without  substance  and  impalp* 
able.  Possession  of  the  land  to  which  the  easement  is  appur- 
tenant does  not  give  the  complainant  possession  of  the  easement.. 
That  is  a  thing  which  she  may  enjoy,  but  cannot  possess  as  lands 
are  possessed.  If  the  easement  exists  at  all,  it  exists  in  the 
lands  of  the  defendant ;  he  is  in  the  exclusive  possession  of  that, 
and  rightfully.  The  complainant  makes  no  claim  of  a  right  to 
go  on  the  land  of  the  defendant;  her  claim,  stated  in  its  broadest 
form,  is  merely  of  a  right  to  have  water  flow  from  the  Morris 
canal  across  the  defendant's  land  to  her  mill.  Such  right  is  not, 
in  my  judgment,  within  the  protection  of  the  statute,  whether 
regard  be  had  simply  to  its  language  or  to  its  general  design  or 
policy.  The  design  of  the  statute  must,  I  think,  be  considered 
authoritatively  settled.  The  chief-justice,  in  speaking  of  it,  ii> 
pronouncing  the  opinion  of  the  court  of  errors  and  api)eals  ii> 
Jersey  (My  v.  Lembechy  said  :  "  The  inequity  that  was  designed 
to  be  remedied  grew  out  of  the  situation  of  a  person  in  the  pos- 
session of  lands  as  owner,  in  which  land  another  person  claimed 
an  interest  which  he  would  not  enforce,  and  the  hardship  was,, 
that  the  person  so  in  possession  could  not  force  his  adversary 
to  sue,  and  thus  put  the  claim  to  the  test.''  And  tfcen,  in  illus- 
trating the  class  of  cases  to  which  the  remedy  given  by  the  stat- 
ute applied,  he  said :  "  I  would  instance,  as  a  sample,  the  case- 
of  a  doubtful  claim  upon  land  arising  under  a  will,  a  person  whe- 
asserts  an  absolute  title  being  in  possession.     In  this  situation 
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the  existence  of  such  claim,  no  matter  how  inauthentic  or  unsub^ 
stantial,  would  work,  oftentimes,  a  serious  injury  to  such  real 
owner,  and,  without  statutory  help,  the  latter  might  not,  in  all 
cases,  be  able  to  clear  his  title.  In  such  a  conjecture  the  present 
Act  would*  operate  favorably,  and,  in  such  connection,  would  be 
in  harmony  with  legal  and  constitutional  principles."  ^  Stew. 
Eq.  255 y  272,  273.  It  is  clear,  from  all  points  of  view,  that  the 
statute  was  not  intended  to  furnish  a  means  by  which  the  title  to 
an  incorporeal  hereditament  might  be  settled,  except  in  lands 
held  in  peaceable  possession  by  the  complainant,  the  title  to 
which  the  complainant  asks  to  have  freed  from  doubt.  Were 
the  positions  of  the  parties  to  this  suit  reversed,  so  that  the 
defendant  was  the  party  asking  for  an  adjudication  as  to  whether 
the  easement  in  question  existed  or  not,  I  have  no  doubt  the 
court  would  have  jurisdiction,  for  then,  it  will  be  observed,  the 
<][uestion  would  be,  whether  he  held  title  to  lands,  which  were  in 
his  peaceable  possession,  free  from  or  subject  to  the  easement 
claimed. 

On  the  argument,  an  attempt  was  made  to  uphold  the  bill  as 
-a  bill  to  relieve  the  complainant  from  the  consequences  of  a  for- 
feiture, but,  viewing  the  bill  in  that  aspect,  there  can  be  no  doubt 
that  it  is  fatally  defective  in  more  than  one  essential  point 

The  demurrer  must  be  sustained,  with  costs. 


Sarah  Shackleton 

V. 

Joseph  Shackleton. 


1.  a  wife,  by  voluntarily  having  sexual  intercourse  with  her  husband,  after 
she  knows  that  he  has  committed  adultery,  and  that  she  can  prove  it,  thereby 
<x>ndone8  his  offence. 

2.  Matrimonial  condonation  is  always  conditional  and  limited;  the  party 
forgiven  must,  to  retain  the  benefit  of  the  pardon,  treat  the  other,  in  the  future, 
•with  conjugal  kindness  and  fidelity,  and,  as  a  general  rule,  the  pardon  extend? 
only  to  such  offences  as  are  known  to  the  pardoning  party. 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.J  MAY  TERM,  1891.  365 

Shackleton  v.  Shackleton. 

3.  The  rale  that  pardon  may  be  implied  from  sexual  intercourse  is  not 
enfcNTced  so  rigorously  against  a  wife  as  it  is  against  a  husband,  and  the  reason^ 
is  that  a  wife  is,  to  a  considerable  extent,  subject  to  and  dependent  on  her  hus^ 
band,  and  his  guilt  is  of  leas  consequence  to  her  than  her  guilt  is  to  him. 


On  bill,  answer  and  proofs. 

Mr,  Oarret  Berry,  for  the  complainant. 

Mr.  Alan  H.  Strong,  for  the  defendant 

Van  Fleet,  V.  C. 

This  is  a  suit  by  a  wife  against  her  husband  for  divorce.  The 
charge  is  adultery.  The  husband's  guilt  is  proved.  There  ia 
no  difficulty  on  that  score,  but  the  case  nevertheless  presents  a 
debatable  question,  and  that  is,  whether  all  the  wrongs  on  which 
the  complainant's  right  of  action  rests  have  not  been  pardoned  ? 

The  parties  were  married  in  August,  1867.  They  have  five 
children.  They  all  live  with  their  mother.  The  proofs  show 
that  the  defendant  induced  another  woman,  by  falsely  represent- 
ing himself  to  be  a  single  man,  to  enter  into  a  contract  of  mar- 
riage with  him,  in  November,  1881,  and  that  he  and  she,  from 
that  date  on  until  April,  1889,  lived  together  as  husband  and 
wife.  During  the  same  period  the  defendant  also  lived  with  the 
complainant  as  his  wife.  He,  however,  spent  the  greater  part 
of  bis  time  with  the  other  woman.  His  adulterous  intercourse 
with  her  extended  over  a  period  of  more  than  seven  years.  In 
April,  1889,  this  other  woman  brought  a  suit  for  divorce  against 
the  defendant,  for  adultery,  in  the  superior  court  of  the  city  of 
New  York.  He  was  then  a  citizen  of  this  state,  and  notice  of 
that  suit  was  given  to  him  by  publication  in  a  New  York  news- 
paper. The  complainant  saw  that  publication  soon  after  it  was 
made,  and  she  admits  that  it  led  her  to  suppose  that  the  defend- 
ant had  lived  with  this  woman  as  his  wife.  She  did  not  see  the 
defendant,  after  the  publication  came  to  her  knowledge,  until  the 
29th  day  of  May  following.  She  then  accused  him  Mrith  having 
committed  adultery  with  this  woman.     He  assured  her,  with 
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great  earnestness,  that  the  charge  was  false,  and  told  her  that  if 
she  would  go  with  him  to  his  lawyer  and  to  one  of  his  employ- 
•ers,  he  could  satisfy  her  of  his  innocence.  She  says  she  told  him 
that  she  believed  him  to  be  guilty,  notwithstanding  his  protesta- 
tions of  innocence,  and  also  that  she  would  never  forgive  him. 
She  admits  that  the  truth  is  that  she  believed  he  was  guilty  in 
spite  of  his  denials.  And  she  frankly  confesses  that  she  had 
sexual  intercourse  with  him  during  the  night  of  the  day  on 
which  this  conversation  occurred.  Her  evidence  shows  that  it 
was  voluntary.  He  went  to  bed  first,  she  entered  the  same  bed 
shortly  afterward,  and  there  the  intercourse  occurred.  He  left 
her  the  next  morning  and  did  not  return  until  after  this  suit  was 
brought.  The  complainant's  bill  was  filed  June  7th,  1889.  The 
important  question  wliich  this  condition  of  facts  raises  is,  did  the 
complainant,  by  allowing  the  defendant  to  have  sexual  inter^ 
course  with  her,  on  May  29th,  condone  all  his  adulteries? 

The  law  is  settled  that  a  wife,  by  voluntarily  having  sexual 
intercourse  with  her  husband,  afl^r  she  knows  that  he  has  com- 
mitted adultery,  and  that  she  can  prove  it,  thereby  pardons  his 
offence.  ^  Bisk  Mar.  &  D.%43;  Qutncy  v.  Quinoy,  10  N.  H. 
S7^^  ^74"  Such  act  necessarily  implies  forgiveness.  A  husband 
by  committing  adultery  violates  one  of  the  most  sacred  duties 
imposed  upon  him  by  the  marriage  contract,  and  by  his  wrong 
forfeits  all  bis  rights  under  the  contract.  By  his  infidelity  he 
puts  it  in  the  power  of  his  wife  to  have  the  bond  which  binds 
her  to  him  dissolved;  it  is,  therefore,  entirely  consonant  with 
both  reason  and  justice  that  if  she  freely  consents  to  sexual  inter- 
course, after  she  has  full  knowledge  of  his  guilt,  that  her  consent 
should  operate  as  a  pardon  of  his  wrong.  But  condonation  in 
such  cases  is  always  conditional  and  limited ;  the  party  forgiven 
roust,  to  retain  the  benefit  of  the  pardon,  treat  the  other,  in  the 
future,  with  conjugal  kindness  and  fidelity;  and,  as  a  general 
rule,  the  pardon  extends  only  to  sucli  offences  as  are  known  to 
the  pardoning  party  when  the  intercourse  occurs.  With  r^ard 
to  the  limitation  of  this  rule,  Bishop  says :  ''Alike,  in  reason 
and  in  law,  forgiveness  cannot  take  place  without  a  knowledge 
of  the  existence  of  the  thing  to  be  forgiven,  so  that  such  knowl- 
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edge  18  one  of  the  elements  of  every  presumed  condonation.'* 
£  Bish.  Mar.  <fc  -D.  §  S8.  An  instructive  example  of  the  manner 
in  which  this  principle  is  applied,  is  given  in  Alexandre  v.  Alex- 
andrey  L.  R.  (S  Pro.  &  Div.)  HB.  A  husband  brought  a  suit 
against  his  wife  for  divorce,  on  the  ground  of  adultery.  The 
parties  were  married  in  January,  1856,  and  lived  together  for  a 
short  time  thereafter  and  then  separated,  and  did  not  resume 
cohabitation  until  March,  1868.  After  resuming  cohabitation 
they  remained  together  for  only  a  few  weeks.  The  husband  then 
brought  his  suit.  While  they  were  separated,  the  wife  had  a 
child  by  ianother  man — it  was  born  in  1860 — and  after  the  birth 
of  the  child,  and  before  they  resumed  cohabitation,  the  wife  com- 
mitted other  adulteries.  While  the  negotiations  looking  to  a 
restoration  of  conjugal  relations  were  going  on,  the  wife  confessed 
the  adultery  which  resulted  in  the  birth  of  the  child,  but  con- 
cealed those  subsequently  committed.  The  question  was  whether 
the  husband  had  not,  by  taking  his  wife  back  under  the  circum- 
stances stated,  condoned  all  her  offences,  but  the  court  held  that 
the  offences  committed  subsequent  to  the  birth  of  the  child  had 
not  been  condoned,  because  it  could  not  be  presumed  that  the 
husband  had  forgiven  wrongs  that  he  did  not  know  had  been 
committed.  The  doctrine  that  the  pardon  implied  from  sexual 
intercourse  shall  extend  only  to  offences  known  to  the  pardoning 
party  when  the  intercourse  occurs,  is  no  less  a  dictate  of  sound 
reason  than  of  justice.  Willingness  to  forgive  a  single  offence, 
or  even  a  series  of  o^ences,  committed  under  circumstances  of 
strong  temptation,  would  not  give  the  least  support  to  a  pre- 
sumption that  the  injured  party,  if  he  or  she  knew  the  whole 
truth,  would  forgive  a  long  coui-se  of  profligacy.  Forgiveness 
may  be  so  expressed,  certainly  by  words,  and  possibly  also  by 
conduct  without  words,  as  to  show  that  the  injured  party  means 
to  blot  out  the  whole  past  and  to  forgive  everything,  both 
offences  known  and  unknown,  but  in  no  case  should  the  court  so 
adjudge,  as  against  an  injured  wife,  except  the  proofs  show  very 
clearly  that  such  was  her  purpose.  The  question  whether  a 
matrimonial  offence  has  been  condoned  or  not,  is  always  one  of 
intention,  and  where  a  wife  is  the  injured  party,  and  her  hus- 
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band  claims  the  benefit  of  a  pardon,  and  rests  his  claim  on> 
nothing  but  an  implication  arising  out  of  her  conduct,  the  court 
should  be  extremely  careful  not  to  absolve  him  from  the  conse- 
quences of  a  wrong  which  his  wife  never  intended  to  forgive. 
It  must  be  remembered  that  she  is  the  weaker  party,  and  always^ 
more  or  less  under  the  influence  of  her  husband,  and  that  in 
many  cases  her  chief  means  of  inducing  her  husband  to  perform 
his  duties  towards  her  cheerfully  and  generously,  is  by  yielding^ 
to  his  wishes  and  trying  to  please  him.  A  prudent  wife,  unless- 
her  husband  is  a  craven,  will  always  coax  rather  than  attempt 
to  coerce  him.  The  rule  that  pardon  may  be  implied  from 
sexual  intercourse,  is  not  enforced  so  rigorously  against  a  wife  as. 
it  is  against  a  husband.  The  reasons  why  this  is  so  are  obvious. 
They  were  stated  by  Lord  Stowell  as  follows :  "A  woman  has- 
not  the  same  control  over  her  husband,  has  not  the  same  guard 
over  his  honor,  has  not  the  same  means  to  enforce  the  observe 
ance  of  the  matrimonial  vow ;  his  guilt  is  not  of  the  same  con- 
sequence to  her  (UAguilar  v.  lyAguUar,  S  Eng,  EceL  Rep. 
329 y  337)  \  she  is  more  «t46  potestaUy  more  iruypa  consilii;  she 
may  entertain  more  hopes  of  the  recovery  and  reform  of  her 
husband ;  her  honor  is  less  injured  and  is  more  easily  healed. 
*  *  '*'  It  is  not  improper  that  she  should  for  a  time  show  a> 
patient  forbearance.  *  *  *  Weakness  in  her  is  pardonable 
in  many  circumstances.'*  Beeby  v.  Beeby,  3  Eng,  EccL  Rep, 
338,  34-0,  Notwithstanding  the  radical  changes  which,  during 
the  last  forty  years,  have  been  made  in  the  law  respecting  the 
property  rights  of  married  women,  the  husband  is  still,  in  many 
respects,  the  ruler  and  his  wife  his  subject.  Her  position  is  still 
one  of  obedience,  and  when  she  has  no  separate  estate  it  is  also 
one  of  dependence.  That  is  the  case  here.  The  complainant,^ 
when  the  intercourse  occurred  which  the  defendant  claims  oper- 
rated  as  a  pardon,  was  entirely  without  means  and  wholly 
dependent  on  the  defendant  for  everything. 

The  principles  above  stated  must  control  the  decision  in  thia 
case.  And  they  make  it  clear,  as  I  think,  that  the  complainant 
is  entitled  to  a  decree.  The  legal  effect  of  the  sexual  intercourse 
which  she  had  with  the  defendant  on  May  29th  was  to  condone 
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only  such  offences  as  she  then  knew  he  had  committed.  She  did 
not  then  know  that  he  had  committed  adultery.  She  says,  it  is 
true,  that  she  believed  he  had,  but  her  belief,  it  is  manifest,  was 
the  product  of  suspicion  and  not  of  evidence.  Nothing  up  to 
that  time  had  come  to  her  knowledge,  so  far  as  the  evidence 
shows,  which  was  sufficient  to  have  induced  a  loyal  wife  to 
believe  that  her  husband  had  committed  adultery.  All  she  had 
heard  up  to  that  time  was  what  the  newspaper  had  told  her. 
That  was  sufficient,  undoubtedly,  to  excite  her  fears  and  create 
suspicion,  but  it  was  not  evidence,  nor  even  such  information  as 
should  have  induced  her  to  start  at  once,  and  before  she  had 
given  her  husband  an  opportunity  to  defend  himself,  in  pursuit 
of  information  against  him.  It  is  the  duty  of  a  wife  to  be  loyal 
to  her  husband ;  she  must  cling  to  him  closer  in  adversity  than 
in  prosperity ;  believe  in  him  when  others  doubt;  stand  by  him 
when  every  other  friend  deserts  him;  defend  him  against  all 
assailants;  and  she  must  be  the  last  person  to  believe  a  report 
tending  to  disgrace  or  dishonor  him.  Knowledge  of  what  tllQ 
newspaper  disclosed  did  not,  in  my  judgment,  impose  upon  the 
complainant  the  duty  of  going  at  once  in  search  of  evidence 
against  her  husband,  and  so  making  her  chargeable  with  all  the 
knowledge  that  she  might  thus  have  acquired  ;  on  the  contrary, 
I  think  it  was  her  duty  to  desist  from  inquiry  until  she  had 
given  him  an  opportunity  to  defend  himself.  That  was  the 
course  she  pursued.  The  fact  is,  that  when  the  complainant  bad 
the  intercourse  with  the  defendant,  which  he  now  attempts  to  use 
as  a  shield  against  the  consequences  of  a  life  of  profligacy 
extending  over  more  than  seven  years,  she  could  not  prove  that 
he  had  committed  a  single  act  of  adultery ;  much  less  did  she 
know  that  he  had  made  the  same  solemn  vows  of  love  and  loy- 
alty to  another  woman  that  he  had  made  to  her.  She  bad  heard 
enough  to  make  her  suspect  that  he  had  been  unfaithful  to  her, 
but  it  is  entirely  certain  that  she  did  not  know  either  the  extent 
or  the  atrocious  character  of  his  misconduct.  To  impute  such 
knowledge  to  her  by  presumption  would,  as  it  seems  to  me,  be 
contrary  to  the  lowest  notions  of  justice ;  the  presumption  should, 
according  to  both  reason  and  justice,  be  the  other  way;  for,  I 
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think  there  can  be  no  doubt  whatever,  that  had  the  complainant 
known  the  whole  truth  on  May  29th — the  full  extent  of  the 
defendant's  apostaey  to  her — ^that  instead  of  going  to  the  bed 
where  he  lay  and  submitting  to  his  embraces,  she  would  have 
fled  from  him  as  a  polluted  being.  The  fact  that  she  brought 
this  suit,  within  less  than  ten  days  after  he  turned  his  back  upon 
her,  shows  that  she  did  not  submit  to  his  embraces  because  she 
was  indifferent  to  her  rights,  or  insensible  to  injury.  The  com- 
plainant is  entitled  to  a  decree. 

The  defendant  is  also  before  the  court  on  an  order  to  show 
cause  why  he  should  not  be  adjudged  guilty  of  contempt  for 
disobeying  an  order  requiring  him  to  pay  alimony.  The  proofs 
are  not  sufficient  to  support  an  order  declaring  that  he  has  been 
guilty  of  willful  disobedience,  and  the  order  to  show  cause  must, 
therefore,  be  discharged. 


Lazab  Sternbjjbg 

V, 

James  O'Brien. 


1.  Contracts  in  restrairrt  x>f  the  right  to  labor  are  invalid  unless  the  restraint 
they  impose  is  partial  and  reasonable. 

2.  And  the  test  to  be  applied  in  deciding  whether  the  restraint  is  reasonable 
or  not,  is  to  consider  whether  it  is  only  such  as  is  necessary  to  afford  a  fair 
protection  to  the  interest  of  the  party  in  whose  favor  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interest  of  the  public. 

3.  The  ordinary  judicial  remedy  for  a  breach  of  contract  is  an  action  at 
law,  and  in  cases  where  that  remedy  will  fully  answer  the  purposes  of  justice 
the  law  courts  have  exclusive  jurisdiction. 

4.  A  court  of  chancery  can  give  no  remedy  for  a  breach  of  contract,  except 
in  cases  where  the  remedy  at  law  vrill  not  answer  the  purposes  of  justice,  but 
is  plainly  inadequate. 

5.  And  this  rule  must  control  the  action  of  the  court  at  all  stages  of  a  cause, 
regardless  of  whether  relief  by  injunction  be  asked  for  at  the  commencement 
of  the  suit  or  on  final  hearing. 
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Mr,  Frank  E.  Bradnery  for  the  complainant. 
Mr.  Louis  Hood,  for  the  defendant. 

Van  Fleet,  V.  C. 

The  main  question  presented  for  decision  in  this  case  is, 
•whether  or  not  the  complainant  is  entitled  to  a  decree  restraining 
the  defendant  from  violating  his  contract.  The  case  is  before 
the  court  on  final  hearing.  The  parties  to  the  suit,  on  the  20th 
day  of  January,  1891,  made  a  contract  under  seal,  by  which  the 
•complainant  employed  the  defendant  in  the  capacity  of  collector 
in  the  installment  clothing  business,  carried  on  by  the  complain- 
ant in  Newark  and  Jersey  City,  at  a  weekly  salary  of  $20,  and 
agreed,  in  addition,  to  keep  the  defendant  in  his  employ,  as  col- 
lector, so  long  as  the  defendant  performed  his  work  honestly  and 
faithfully  and  to  the  satisfaction  of  the  complainant;  and  the 
defendant  agreed,  in  consideration  of  sucli  employment,  that 
-during  its  continuance,  and  for  one  year  after  he  ceased  to  be 
employed  by  the  complainant,  whether  he  voluntarily  abandoned 
such  employment  or  was  discharged  therefrom,  he  would  not 
-engage  in,  or  be  concerned  or  interested  in  the  installment  cloth- 
ing business,  in  the  city  of  Newark  or  Jersey  City,  on  his  own 
account,  or  as  the  agent  or  employe  of  any  other  person,  in  any 
<»pacity.  The  defendant  served  the  complainant  under  the  con- 
tract from  its  date  until  the  23d  day  of  February,  1891,  a  period 
■of  between  four  and  five  weeks,  and  then  abandoned  his  service, 
and  shortly  afterward  accepted  employment,  as  collector,  from  a 
person  carrying  on  a  rival  business  in  Newark.  It  is  undisputed 
that  tlie  defendant  has,  without  cause,  violated  one  of  the  most 
important  provisions  of  his  contract.  Against  the  injury  which 
is  thus  inflicted  the  complainant  asks  to  l)e  protected  by  injunc- 
tion. He  wants  the  defendant  prohibited  from  being  employed, 
in  any  capacity  in  the  installment  clothing  business,  by  any  per- 
son carrying  on  that  business  either  in  Newark  or  Jersey  City, 
for  the  space  of  one  year  from  the  time  the  defendant  left  his 
•employ. 
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The  relief  asked  is  resisted  on  several  grounds.  The  defend- 
ant says,  first,  that  the  contract  in  question  is  void^  becattse  the 
restraint  which  it  imposes  upon  him  is  unreasonable;  in  other 
words,  that  it  is  greater  than  is  necessary  for  the  protection  of 
the  complainant.  The  law  is  settled,  that  a  contract  in  restraint 
of  labor,  which  seeks  to  prevent  one  of  the  contracting  parties 
from  exercising  his  skill  or  labor  generally,  without  limitation 
as  to  place  or  time,  or  which  attempts  to  put  a  restraint  upon  his 
right  to  labor  or  to  exercise  his  skill  greater  than  is  necessary  for 
the  fair,  protection  of  the  other  party  to  the  contract,  is  void. 
"  Public  policy,"  said  Vice-Chancellor  James^  afterwards  one  of 
the  lord  justices  of  the  court  of  appeal  of  England,  in  Leather 
Cloth  Co.  V.  Loi'said,  L.  R.  {9  Eq.  Caa.)  34S,  SS4,  "  require  that 
every  man  shall  be  at  liberty  to  work  for  himself,  and  shall  not 
be  at  liberty  to  deprive  himself  or  the  state  of  his  labor,  skill  or 
talent  by  any  contract  that  he  enters  into.'^  "  The  law,"  said 
Best,  C.  J.,  in  Homer  v.  Ashford,  3  Birig.  S£^,  3^6,  "  will  not 
permit  any  one  to  restrain  a  person  from  dbing  what  the  public 
welfare  and  his  own  interest  require  that  he  should  do.  Any 
deed,  therefore,  by  which  a  person  binds  himself  not  to  employ 
his  talents,  his  industry  or  his  capital  in  any  useful  undertaking 
in  the  kingdom  would  be  void,  because  no  good  reason  can  be 
imagined  for  any  person  imposing  such  a  restraint  on  himself." 
"  So  far  has  this  principle  been  carried,"  said  Chief-Justice  Beas- 
ley,  in  Brewer  v.  Marshall,  4  C.  E.  Or.  537^  &4>7,  "  that  even  in 
cases  in  which  the  restraint  sought  to  be  imposed  is  only  partial, 
it  has  been  repeatedly  held  that  such  agreement  will  be  void,, 
unless  it  be  reasonable,  and  that  no  such  agreement  can  be 
reasonable  in  which  the  restraint  imposed  on  the  one  party  is 
larger  than  is  necessary  for  the  protection  of  the  other."J  The 
test  which  the  law  prescribes  in  all  such  eases  is  this:  the 
restraint,  in  order  to  be  valid,  must  be  only  such  as  is  necessary 
to  aflTord  a  fair  protection  to  the  party  in  fkvor  of  whom  it  is 
given,  and  not  so  large  as  to  interfere  with  the  interest  of  t^6 
public.  This  is  the  principle  which  controlled  the  decision  in 
Mahdeuille  v.  Harmariy  IS  Stew.  Eq.  185,  and  nKist,  I  think,  be- 
adopted  as  the  rule  of  decision  in  this  case. 
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The  contract  under  consideration,  it  is  insisted,  violates  this 
principle.  It  is  said,  that  while  the  contract  gives  the  defendant 
employment  in  only  one  capacity,  or  of  but  a  single  kind,  it 
attempts  to  prohibit  him,  for  a  year  after  he  has  ceased  to  be 
employed  by  the  complainant,  from  accepting,  within  the  cities 
designated,  and  from  a  certain  class  of  persons,  employment  of 
any  kind  whatever,  though  such  employment  is  not  in  the  install- 
ment clothing  business  but  entirely  outside  of  it.  Put  in  another 
form,  the  fault  imputed  to  the  contract  is  this :  though  employed 
in  a  single  capacity,  in  a  particular  business,  the  defendant  cannot, 
for  a  year  after  he  has  ceased  to  be  employed  by  the  complainant, 
take  employment  as  a  coachman,  waiter  or  in  any  other  capacity, 
from  any  person  engaged  in  the  installment  clothing  business,  in 
either  Newark  or  Jersey  City,  without  committing  a  breach  of 
his  contract.  To  me  it  seems  to  be  entirely  plain  that  if  the  con- 
tract is  subject  to  the  vice  which  is  thus  imputed  to  it,  that  it 
'must  be  held  to  be  invalid.  If  it  be  true  that  it  restrains  the 
defendant  from  doing  work  which,  though  done  for  another  per- 
son carrying  on  the  same  business  that  the  complainant  carries  on, 
can  in  no  event  and  under  no  circumstances  result  in  loss  or 
injury  to  tlie  complainant,  it  is  clear  beyond  dispute  that  the 
restraint  which  it  imposes  on  the  defendant  is  larger  than  the  fair 
protection  of  the  complainant  requires.  It  is  manifest  that  the 
restraint,  so  far  as  it  prevents  the  defendant  from  doing  work  for 
a  rival  of  the  complainant,  obtside  of  the  installment  clothing 
business,  does  the  complainant  no  good — he  derives  no  benefit 
from  it — and  that  the  only  purpose  its  enforcement  would  serve 
would  be  to  oppress  the  defendant.  A  contract  of  this  class, 
which  cannot  be  enforced  without  resulting  in  such  consequences 
to  one  of  the  contracting  parties,  is,  by  the  uniform  course  of  de- 
cision on  this  subject,  held  to  be  unreasonable  and  void. 

Is  this  contract  subject  to  the  fault  imputed  to  it?  At  the 
argument  I  thought  it  was,  and  so  intimated,  but  subsequent  ex- 
'  amination  and  consideration  has  resulted  in  a  conviction  that  it 
is  not.  The  defendant  does  promise  that  he  will  not  serve  any 
rival  of  the  complainant,  carrying  on  business  in  Newark  or 
Jersey  City,  "in  any  capacity,"  but  the  broad  meaning  of  these 
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words  is  plainly  limited  by  other  words  of  the  contract.  The 
restraint  which  the  defendant  put  upon  himself  is  expr^sed  in 
these  words :  that  "  he  will  not  engage  in,  or  be  concerned  or 
interested  in  the  installment  clothing  business  in  the  city  of  New- 
ark or  Jersey  City,  on  his  own  account,  or  as  agent  or  employe  of 
any  other  person  or  persons,  in  any  capacity/'  It  thus  appears 
that  the  defendant's  promise  is  that  he  will  not  take  employment 
in  a  particular  business  in  any  capacity.  When,  therefore,  the 
whole  of  the  restrictive  clause  is  read,  it  is  made  entirely  plain 
that  the  restraint  which  the  defendant  put  upon  himself  is  not 
general,  but  partial,  and  that  the  only  thing  which  he  has.  pre- 
vented himself  from  doing,  after  he  ceases  .to  be  an  employe  of 
the  complainant,  is  engaging  in,  or  being  concerned  or  intei^ested 
in  the  installment  clothing  business.  He  cannot  serve  or  assist  a 
rival  of  the  complainant  in  the  prosecution  of  that  particular 
business  in  any  capacity,  in  either  of  the  two  cities  named,  but 
the  interdiction  is  confined  to  that  particular  business.  As  to  any 
other  business  or  employment  he  is  unbound  and  free.  Any- 
thing outside  of  the  installment  clothing  business  be  is  just  as 
much  at  liberty  to  do  for  a  rival  of  the  complainant  as  though 
he  had  not  made  the  contract  in  question. 

The  next  ground  on  which  relief  is  resisted  is,  that  the  injury 
which  the  complainant  has  sustained,  by  the  defendant's  violation 
of  his  contract,  is  not  irreparable,  but  can  be  fully  and  eflFectually 
redressed  by  the  damages  which  may  be  recovered  in  an  action 
at  law.  The  ordinary  and  usual  judicial  remedy  for  a  breach 
of  contract  is  an  action  at  law,  and  in  cases  where  that  remedy  ' 
will  fully  answer  the  purposes  of  justice  the  law  courts  have 
exclusive  jurisdiction,  and  courts  of  equity  are  entirely  without 
jurisdiction.  It  is  only  in  cases  where  the  remedy  at  law  will 
not  fully  answer  the  purposes  of  justice,  but  is  plainly  inade- 
quate that  a  court  of  chancery  may  take  jurisdiction  and  give 
relief.  This  is  the  only  foundation  on  which  the  jurisdiction  in 
equity,  in  this  class  of  cases,  rests,  and  it  has  no  other.  The 
rule  laid  down  by  Judge  Baldwin,  on  this  subject,  in  Boiiapat'te 
y.  Camden  and  Amboy  R,  R.  Co.,  1  Bald.  G  C.^OSj  217,  ha* 
been  adopted  generally,  if  not  universally,  as  the  true  one.     I» 
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speaking  of  the  manner  in  which  a  court  of  equity  should  pro- 
ceed iu  deciding  whether  or  not  a  proper  case  exists  for  the  exer- 
cise of  its  prohibitory  power,  he  said :  "  There  is  no  power,  the 
exercise  of  which  is  more  delicate,  which  requires  greater  cau- 
tion, deliberation  and  sound  discretion,  and  which  is  more  dan- 
gerous in  a  doubtful  case,  than  the  issuing  of  an  injunction.  It 
is  the  strong  arm  of  equity  that  never  ought  to  be  extended 
unless  in  cases  of  great  injury,  where  the  courts  of  law  cannot 
afford  an  adequate  or  commensurate  remedy  in  damages."  This 
is  one  of  the  three  rules  regulating  the  granting  of  injunctions, 
which  were  declared,  in  the  Citizens'  Coach  Co,  v.  Camden  Horae 
R.  R.  O.,  ^  Stew.  Eq.  299,  302,  to  be  of  such  paramount  im- 
portance that  the  court  should  constantly  keep  them  in  mind 
and  never  disregard  them.  Though  this  rule  was  laid  down  by 
Judge  Baldwin  in  deciding  an  application  for  a  preliminary 
injunction,  still  there  can  be  no  doubt,  in  view  of  the  principle 
on  which  the  jurisdiction  in  equity  rests  in  such  cases,  that  his 
statement  of  the  rule,  so  far  as  it  limits  the  jurisdiction  of 
courts  of  equity  to  cases  of  great  injury,  where  the  remedy  at 
law  is  plainly  inadequate  to  do  full  and  complete  justice,  must 
be  accepted  as  a  correct  exposition  of  the  law,  no  matter  at  what 
stage  of  a  cause,  whether  at  the  beginning  or  at  the  end,  relief 
by  injunction  may  be  asked.  And  his  caution  against  granting 
the  writ  in  a  doubtful  case,  where  it  can  give  but  a  slight  protec- 
tion to  one  party  arid  may  inflict  an  iiTcparable  injury  upon  the 
other,  applies  with  just  as  much  force  where  the  application  for 
the  writ  is  made  on  final  hearing  as  it  does  to  an  application 
made  at  the  commencement  of  the  suit.  No  matter  when  the 
writ  is  applied  for,  to  warrant  its  issue,  in  a  case  like  the  one 
now  under  consideration,  three  things  must  be  clearly  shown — 
prd,  that  a  valid  contract  has  been  violated  in  a  material  point ; 
gecondy  that  such  violation  has  resulted,  or  will  result,  in  serious 
injury ;  and,  third,  that  the  remedy  at  law  is  plainly  inadequate 
to  do  full  and  complete  justice.  A  court  of  equity,  in  exercising 
its  prohibitory  power,  must  always  proceed  with  the  utmost  cau- 
tion and  see  to  it  that  its  power  is  not  so  exercised  as  to  do  more 
harm   than  good.      The   power  exists   to  prevent  irreparable 
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wrong,  and  should  not,  therefore,  be  used,  in  any  case,  when  its 
use  will  produce  the  very  result  it  was  designed  to  prevent 
The  rule  is  fundamental  that  an  injunction  should  never  be 
granted  when  it  will  operate  oppressively  or  contrary  to  the  real 
justice  of  the  case,  or  where  it  is  not  the  fit  and  appropriate 
method  of  redress  under  all  the  circumstances  of  the  case,  or 
when  the  benefit  it  will  do  the  complainant  is  slight  in  compari- 
son with  the  injury  it  will  do  the  defendant.  The  great  office 
of  the  writ  is  to  protect  and  preserve,  not  to  destroy. 

Testing  the  complainant's  right  to  an  injunction  by  the  prin- 
ciples above  stated,  I  think  it  is  clear  that  this  court  cannot 
grant  him  what  he  asks  without  transcending  its  jurisdiction. 
He  wants  the  court  to  restrain  the  defendant  from  working  at  a 
particular  employment  in  two  of  the  largest  cities  of  the  state. 
To  many  persons  the  right  to  labor  is  the  most  important  and 
valuable  right  they  possess ;  it  is  their  fortune,  constituting  the 
only  means  they  have  to  obtain  food,  raiment  and  shelter  and  to 
acquire  property.  To  such  persons  a  deprivation  of  this  right  is 
ruin,  and  to  abridge  it  is  to  do  them  an  injury  which  will  very 
likely  result  in  their  ruin.  When,  therefore,  a  court  is  asked 
either  to  deprive  a  person  of  this  right,  or  to  abridge  it,  it  is  its 
duty,  before  it  acts,  to  consider  with  the  utmost  care  whether,  if 
it  does  what  it  is  asked  to  do,  it  will  not,  on  a  careful  compari- 
son of  consequences,  do  more  injustice  than  justice.  The 
defendant,  it  is  true,  has  broken  his  contract,  but  that  fact, 
standing  alone,  presents  no  ground  whatever  for  the  interference 
of  this  court ;  indeed,  scarcely  more  than  would  be  presented  by 
a  ca3e  where  the  ground  of  action  was  a  breach  of  warranty 
made  on  the  sale  of  a  horse.  For  a  breach  of  contract  the  ordi- 
nary and  exclusive  remedy  is  an  action  at  law,  unless  it  is  made 
clearly  to  appear  that  the  damages  resulting  from  it  cannot  be 
adequately  compensated  in  money.  In  my  judgment  nothing  of 
that  kind  appears  in  this  case.  It  is  neither  averred  nor  proved 
that  the  defendant,  while  in  the  complainant's  employ  under  the 
contract  in  question,  occupied  a  position  of  special  confidence 
towards  the  complainant,  and  thus  acquired  a  knowledge  of  his 
business  secrets  and  methods  which  he  may  now  use  so  aa  to 
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benefit  a  rival  and  seriously  injure  the  complainant.  The 
defendant's  contract  required  him  to  serve  the  complainant  in 
<»rrying  on  the  installment  clothing  business.  That  business, 
the  proofs  show,  is  conducted  in  this  way :  garments  are  deliv- 
ered to  purchasers  under  contracts  that  the  price  agreed  upon 
shall  be  paid  in  installments  at  short  intervals — weekly  or  other 
short  periods — and  that  the  title  to  the  garments  shall  remain  in 
the  vendor  until  all  the  installments  have  been  paid.  The 
defendant  was  employed  as  a  collector.  That  is  the  employment 
specified  in  his  contract.  He  was  to  go  to  the  persons  to  whom 
garments  had  been  ^d  and  collect  the  installments  as  they 
became  due.  He  was  not  employed  as  a  salesman  ;  he  made  no 
sales ;  nor  was  he  required  to  render  the  complainant  any  service 
except  to  make  collections  from  his  customers.  So  that  the  only 
way  he  was  brought  in  contact  with  the  complainant's  customers 
was  in  going  to  them  to  collect  money  from  them.  The  bill 
allies  but  a  single  ground  of  special  injury,  and  that  is  this : 
that  the  knowledge  which  the  defendant  obtained  of  the  com- 
plainant's customers,  while  he  was  in  the  complainant's  employ, 
and  the  acquaintance  he  then  made  with  them,  has  placed  him 
in  a  position  where  he  may  exercise  a  strong  influence  over  them 
in  controlling  their  trade,  and  has  put  it  in  his  power,  by  the 
exercise  of  such  influence,  to  induce  many  of  them  to  buy  their 
garments  hereafter  of  the  rival  house,  where  he  is  employed,  and 
not  of  the  complainant.  But  is  this  averment  true?  It  has 
not  been  proved.  There  is  not  a  word  of  evidence  going  to 
show  that  the  defendant  possesses  the  slightest  influence  over  a 
single  one  of  the  complainant's  customers.  His  intercourse  with 
them  was  of  a  kind  which  was  much  more  likely  to  excite  dis- 
like and  create  antagonism  than  to  inspire  confidence  or  to  give 
him  popularity.  His  duty  required  him  to  be  stern  and  exact- 
ing, to  turn  a  deaf  ear  to  all  appeals  for  delay,  and  to  insist  that 
they  should  pay  whether  it  was  easy  or  convenient  for  them  to 
do  so  or  not.  A  faithful  discharge  of  his  duty  necessarily,  from 
the  very  nature  of  his  employment,  placed  him  in  a  position  of 
hostility  towards  the  complainant's  customers,  so  that  the  pre- 
sumption must  be,  in  the  absence  of  proof  to  the  contrary,  that 
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his  intercourse  with  them  did  not  result  in  his  acquiring  suffi- 
cient influence  over  them  to  enable  him  to  exercise  any  appreci- 
able control  over  their  trade.  His  intercourse  with  them,  even 
if  he  poesesaed  anasual  tact,  was  much  more  likely,  as  is  obvi- 
ous, to  create  feelings  of  dislike  on  their  part  than  friendship,, 
and  to  make  him  unpopular  rather  than  popular. 

But  there  is  another  fact  which,  in  my  judgment,  is  decisive 
against  the  complainant's  claim  that  the  damages  he  will  sustain 
by  defendant's  breach  of  his  contract,  cannot,  be  adequately  com- 
pensated in  money.  The  defendant's  period  of  service  under  the 
contract  was  less  than  five  weeks.  He  served  the  complainant 
under  the  contract  just  twenty-seven  secular  days.  This  time 
was  entirely  too  short,  and  his  intercourse  with  the  complainant's- 
customers  much  too  slight  and  infrequent  to  enable  him,  even  if 
it  be  conceded  that  he  possessed  unusual  magnetic  power,  to 
acquire  much  influence  over  them  ;  certainly  not  enough  to  put 
it  in  his  power  to  do  the  complainant  any  very  serious  injury. 
He  probably  did  not,  during  this  period,  have  more  than  four 
interviews  with  any  one  of  them,  and  when  the  object  of  his 
visits  to  them  is  remembered,  it  seems  to  me  to  be  perfectly  cer- 
tain that  the  allegation  that  the  defendant,  when  he  lefl  the  com- 
plainant, possessed  sufficient  influence  over  them  to  do  the 
complainant  irreparable  harm,  by  diverting  their  trade  from  him, 
is  a  pure  fancy,  having  no  foundation  in  fact.  If  it  is  possible 
for  any  damages  to  result  to  the  complainant  from  this  cause,  it 
seems  to  me  to  be  entirely  clear  that  they  must  be  very  insig- 
nificant in  amount.  The  case,  as  I  view  it,  is  completely  devoid 
of  a  single  fact  or  circumstance  tending  to  show  irreparable 
damage.  The  money  value  of  the  loss  which  the  complainant 
has  sustained,  or  can  sustain,  by  the  defendant's  breach  of  his 
contract,  can  be  computed,  according  to  well-settled  l^al  rules,, 
with  almost  perfect  exactness.  When  that  is  the  case  the  injured 
party  has  no  right  to  a  remedy  in  equity,  and  this  court  no 
power  to  give  redress. 

This  conclusion  makes  it  unnecessary  to  consider  the  other 
grounds  of  defence.  The  complainant's  bill  must  be  dismissed^ 
with  costs. 
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48    379| 

The  Jersey  City,  Newark  and  Western  Railway     -^-^ 
Company  Jl  is 

V. 

The  Central  Railroad  Company  of  New  Jersey. 

1.  Where  a  railroad  corporation,  formed  under  the  General  Railroad  law, 
locates  its  route  so  that  its  line  crosses  the  route  of  another  railroad,  the  law 
gives  it  the  right  to  decide  for  itself  whether  it  will  cross  such  other  road  at 
grade  or  otherwise.  Its  right  to  cross  at  grade  is  subject,  to  but  two  limita- 
tions—yEr<^  it  shall  not  cross  at  a  less  angle  than  twenty  degrees ;  and,  aecondy 
it  shall  not  cross  in  such  manner  as  will  destroy  the  reasonably  fair  enjoyment 
of  the;  franchises  of  the  road  whose  route  is  crossed. 

2.  The  verdict  of  the  jury  that  tries  an  appeal  from  the  awurd  of  commis- 
sioners, fixes  finally  and  conclusively  the  sum  which,  in  that  particular  case, 
must  be  regarded  as  just  compensation,  so  far  as  may  be  necessary  to  confer 
upon  the  condemning  company  the  right,  on  the  payment  of  the  money,  to 
appropriate  the  property  condemned. 

3.  An  appeal  by  a  land-owner,  from  the  award  of  commissioners,  operates  as 
a  supersedeas^  and  deprives  the  condemning  company  of  the  right  to  appropri- 
ate the  land  until  the  appeal  has  been  determined  and  the  sum  awarded  by 
the  jury  is  either  paid  or  tendered. 


On  an  application  for  an  injunction^  heard  on  bill  and  affi- 
davits and  answer  and  affidavits. 

Mr.  Robert  H.  MoCarto'  and  Mr.  Thomas  N.  MeOaiier,  for 
the  complainants.  • 

Mr.  Robert  W.  DeForest  and  Mr.  Benjamin  WUliamaon,  for 
the  defendants. 

Van  Fleet,  V.  C. 

This  is  a  contest  between  two  railroad  corporations.  The 
complainants  were  organized  under  the  General  Railroad  law. 
They  have  condemned  a  right  to  cross  the  defendants'  road  gen- 
erally. The  commissioners  appointed  to  appraise  value  and 
assess  damages  awarded  for  such  right,  together  with  two  small 
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parcels  of  land  lying  on  each  side  of  the  defendants'  routes 
$12,950.  Both  parties  appealed  from  the  award  of  the  commis- 
sioners, and  on  the  trial  of  the  appeals  before  the  Essex  circuit 
court  by  jury,  the  award  was  increased  to  $35,473.33.  The  ver- 
dict, it  is  admitted,  was  made  up  as  follows : 

For  land $250  00 

For  putting  in  frogs 2,700  00 

For  construction  of  signal  station 3,000  00 

For  one-half  of  the  cost  of  maintaining  frogs  in  perpetuity 6,000  00 

For  one-half  of  the  cost  of  maintaining  and  operating  signal  station 

in  perpetuity 23,523  33 

The  verdict,  it  will  be  observed,  embraces  not  only  compensa- 
tion for  the  land  taken,  but  also  for  duties  to  be  performed  per- 
petually by  the  defendants  for  the  complainants.  Within  a  few 
days  after  the  rendition  of  the  verdict,  the  complainants  made  a 
tender  of  $2,950,  the  amount  awarded  for  the  land  and  the  inser- 
tion of  the  frogs,  which  the  defendants  refused  to  accept,  and  the 
•complainants  then  obtained  an  order  authorizing  them  to  pay  the 
whole  sum  of  $35,473.33  into  this  court  under  the  statute  of 
1877.  The  money  was  paid  into  court  under  this  order,  and 
notice  given  to  the  defendants  that  it  had  been  so  paid.  The 
defendants'  railroads,  franchises  and  rolling  stock  were,  when 
the  condemnation  proceedings  were  commenced,  and  also  when 
the  money  was  paid  into  court,  subject  to  a  mortgage  for 
$50,000,000.  The  statute  of  1877  authorizes  the  chancellor, 
5vhenever  it  is  made  to  appear  that  lands  taken  by  the  exercise 
of  the  right  of  eminent  domain  are  encumbered  by  a  mortgage 
or  other  lien,  to  order  the  money  paid  into  the  court  of  chancery, 
to  the  end  that  it  may  be  distributed  according  to  law ;  and  the 
statute  declares  that  such  payment  shall  have  the  same  effect 
as  if  the  money  had  been  actually  tendei'ed  to  the  land-owner. 
Rev.  p.  1278  §  2,  After  paying  the  money  into  the  court,  the 
complainants  gave  the  defendants  notice  that  their  road  was  com- 
pleted up  to  the  west  line  of  the  defendants'  road,  and  that  they 
could  not  extend  their  road  further  east  until  the  obstructions 
"were  removed,  which  the  defendants  had  placed  at  the  point  of 
-crossing,  and  frogs  inserted  there  in  the  defendants'  road.     By 
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the  same  notice,  the  complainants  also  notified  the  defendants 
that  unless  they  inserted  the  frogs  on  or  before  a  date  named,  the 
complainants  would  themselves  proceed  to  insert  them.  The 
defendants  thereupon  gave  the  complainants  notice  that  they 
would  deem  any  attempt  by  the  complainants  to  enter  upon  their 
property,  or  to  interfere  with  their  railroad,  as  a  trespass  and 
resist  it  accordingly.  On  the  date  designated  by  the  complain- 
ants as  the  time  when  they  would  themselves  proceed  to  put  in 
the  frogs,  if  they  had  not  been  put  in  before,  the  defendants  col- 
lected a  large  number  of  men  at  the  crossing,  for  the  purpose  of 
resisting  by  force  any  attempt  which  the  complainants  might 
make  to  insert  the  frogs.  At  this  point  iu  the  struggle  the  com- 
plainants filed  the  bill  in  this  case.  They  ask  that  the  defend- 
ants may  be  restrained  from  preventing  them  from  entering  upon 
the  defendants'  road,  at  the  point  where  their  route  crosses  that 
of  the  defendants,  and  also  from  molesting  or  interfering  with 
them  while  they  are  engaged  in  inserting  in  the  defendants^ 
road,  at  that  point,  suitable  and  proper  crossing  frogs  for  two 
tracks.  The  defendants  oppose  the  granting  of  an  injunction  on 
two  grounds — firsty  they  say  that  the  complainants,  by  condemn- 
ing a  right  to  cross  their  road  generally,  have  not  acquired  a 
right  to  cross  at  grade,  but  that  a  condemnation  in  this  form 
simply  gives  a  right  to  cross,  leaving  undetermined  the  way  in 
which  such  right  shall  be  exercised,  and  that  the  question  as  to 
the  method  of  crossing,  whether  it  sliall  be  above,,  below  or  at 
grade,  is  the  proper  subject  of  equity  cognizance,  to  be  decided^ 
to  a  large  extent,  by  public  considerations,  and  in  sueh  manner 
as  shall  best  promote  public  safety  and  convenience  ;  and,  second, 
they  say  that,  as  the  sum  awarded  to  them  by  the  jury  was, 
with  the  exception  of  $250,  intended  as  compensation  for  mate- 
rials and  work  to  be  furnished  and  done  by  them  for  the  com- 
plainants, the  money  does  not  represent  property  encumbered  by 
the  mortgage  for  $50,000,000,  and  therefore  its  payment  into 
court  was  not  a  payment  or  tender  to  them,  within  either  the 
words  or  spirit  of  the  statute  of  1877,  and  gave  the  complainants 
no  right  to  enter  upon  their  route.  They  also  say,  that  inasmuch 
as  the  money  was  awarded  as  compensation  for  duties  to  be  pcF- 


Digitized  by  VjOOQ IC 


382  CASES  IN  CHANCERY.  [48  Eq. 

Jersey  aty,  &c.,  R.  R.  Co.  r.  Cent.  R.  R.  Co. 

formed  by  them  in  the  future,  they  cannot,  in  justice,  be  required 
to  perform  any  of  such  duties  until  they  have  consented  to 
receive  the  money  and  it  has  actually  been  paid  to  them.  They 
insist,  that  while  it  may  be  within  the  power  of  the  complain- 
ants to  take  their  property  by  the  exercise  of  the  right  of  emi- 
nent d<»main,  still  that  they  cannot,  by  any  exercise  of  such  right 
now  authorized  by  law,  be  compelled  against  their  will  to  per- 
form duties,  for  all  time  to  come,  for  the  benefit  of  the  complain- 
ants. 

Two  propositions  of  law  and  one  of  fact,  bearing  directly  on 
the  main  question  in  dispute,  are,  in  my  judgment,  so  well  settled 
and  obvious  as  to  be  beyond  question.  They  ave—firsty  the  com- 
plainants, by  condemning'  a  right  to  cross  the  defendants'  road 
generally,  have  acquired  a  right  to  cross  at  grade.  The  law  on 
this  subject  is  settled.  The  established  doctrine  is  this:  that 
where  a  railroad  corporation,  formed  under  the  Greneral  Railroad 
law,  locates  its  route  so  that  its  line  crosses  the  route  of  another 
railroad,  the  law  gives  it  the  right  to  decide  for  itself,  whether  it 
will  cross  such  other  road  above  or  bebeath  its  track  or  at  grade, 
and  that  its  right  to  cross  at  grade  is  subject  to  but  two  limita- 
tions— n2Lme\y,fir8ty  it  shall  not  cross  at  a  less  angle  than  twenty 
degrees ;  and,  second,  it  shall  not  cross  in  such  manner  as  will 
destroy  the  reasonably  fair  enjoyment  of  the  franchises  of  the 
road  whose  route  is  crossed.  It  has  a  right  to  cross  in  such  man- 
ner as  will  result  in  inconvenience  and  damage  to  the  road  whose 
route  is  crossed,  but  not  in  such  manner  as  will  destroy  the 
reasonably  fair  enjoyment  and  exercise  of  its  franchises.  The 
most  recent  authoritative  statement  of  the  law  on  this  subject  is 
found  in  the  chancellor's  opinion,  in  National  Docks  Railway  Co. 
V.  Pennsylvania  R,  R,  Co,y  24,  Vr,  217 y  where,  in  pronouncing 
the  unanimous  judgment  of  the  court  of  errors  and  appeals,  on 
this  point,  he  said  :  "  The  right  of  one  railroad  to  cross  another, 
which  is  intersected  by  its  route,  is  so  plainly  essential  to  its  con- 
struction for  any  considerable  distance,  that  it  has  become  indis- 
putably established,  by  implication,  from  mere  authority  to  build 
a  railroad  between  given  points.  *  *  *  It  is  within  the 
power  of  one  railroad  to  determine  by  the  location  of  its  route 
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where  it  will  cross  another.  And  is  it  impossible  to  perceive  a 
sufficient  reason  why  it  may  not  also  determine,  within  lawful 
bounds,  how  it  shall  cross  the  other.  *  *  *  Jq  the  acquisi- 
tion of  a  right  to  cro&s,  the  ability  of  the  existing  company  to 
fully,  fairly  and  freely  exercise  its  franchises  is  not  to  be  de- 
stroyed. It  is  not  the  policy  of  the  law  to  cripple  or  destroy 
one  highway  for  the  purpose  of  creating  another.  The  purpose 
is  to  preserve,  multiply  and  maintain  highways  for  the  develop- 
ment of  the  country  and  the  general  public  benefit.  And  this 
purpose  is  especially  manifested  in  the  Greneral  Railroad  law, 
where  there  exists  a  prohibition  against  the  condemnation  of 
lands  used  for  railroad  purposes,  except  for  a  mere  crossing.  But 
it  does  not  follow  that  the  precise  existing  use  of  the  land  crossed 
may  not  be  interfered  with.  There  can  be  no  reason  why  such 
use  should  not  yield,  if  the  proposed  interference  with  it  is  neces- 
sary, and  of  a  character  that  will  not  destroy  the  reasonably  fair 
enjoyment  and  exercise  of  the  franchises  of  the  company  whose 
road  is  crossed.  Ability  to  enjoy  all  its  privil^es  and  to  perform 
all  its  duties  in  a  proper  and  reasonable  manner  being  secured  to 
the  latter  company,  it  must,  upon  being  duly  compensated,  sub- 
mit to  the  necessary  inconvenience  and  damage  which  the  cross- 
ing may  occasion."  It  is  thus  seen  that  the  law  respecting  the 
right  of  one  railroad  to  cross  the  route  of  another  at  grade,  in 
any  case  where  such  use  of  the  route  of  the  latter  will  not  result 
in  the  destruction  of  the  reasonably  fair  enjoyment  of  its  fran- 
•chises,  is  settled  in  such  manner  as  to  be  no  longer  open  to  debate 
in  this  court. 

Second,  With  a  signal  station,  skillfully  operated,  at  the  point 
of  crossing,  there  can  be  no  doubt,  as  a  matter  of  fact,  that  the 
complainants'  road  may  cross  that  of  the  defendants,  at  grade, 
without  preventing  the  defendants  from  having  the  reasonably 
fair  enjoyment  of  their  franchises.  The  crossing  is  on  the 
meadows  lying  east  of  Newark.  The  objections  to  a  crossing,  at 
such  a  point,  are  obviously  much  less  weighty  and  serious  than 
those  which  exist  against  the  crossing  at  Elizal)ethport,  which 
the  defendants  have,  for  many  years,  used  for  their  Newark 
'branch  over  their  main  line,  or  which  exist  against  the  crossing 
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at  Elizabeth,  jointly  used  by  the  defendants  and  the  Pennsylvania 
Railroad  Company.  If  the  use  of  the  two  crossings  just  men- 
tioned do  not  deprive  the  defendants  of  the  ability  to  enjoy  all 
their  privileges  and  to  perform  all  their  duties,  in  a  fair  and 
reasonable  manner,  it  is  perfectly  certain  that  the  use  of  the  cross- 
ing, which  the  complainants  have  acquired,  cannot,  for  many 
years  to  come,  produce  such  a  result. 

Third,  What  is  just  compensation  for  the  property  taken,  and 
for  the  damages  sustained  by  such  taking,  has  been  ascertained 
in  this  case  in  such  manner  as  to  give  the  complainants  the  right 
to  appropriate  the  property  condemned  to  their  use,  on  making- 
payment  of  the  condemnation  money,  either  actually  or  con- 
structively. As  I  understand  the  General  Railroad  law,  and  the 
adjudications  respecting  its  construction,  the  verdict  of  the  jury,, 
that  tries  an  appeal  from  the  award  of  commissioners,  fixes  finally 
and  conclusively  the  sum  which,  in  that  particular  case,  must  be 
regarded  as  just  compensation,  so  far  as  may  be  necessary  to> 
confer  upon  the  condemning  company  the  right,  on  the  payment 
of  the  money,  to  appropriate  the  property  condemned.  The  award 
of  the  commissioners  is  the  first  step  in  ascertaining  what  is  just 
compensation  to  the  land-owner,  and  the  verdict  of  the  jury  that 
tries  the  appeal  from  such  award  is  the  last  and  final  step. 
"  When,"  in  the  language  of  the  chancellor  in  WdUe  v.  Port 
Reading  Railway  Cb.,  3  Dick.  Ch.  Rep,  346 j  "  an  appeal  shall 
have  been  taken,  the  award  of  the  commissioners  ceases  to  be 
the  just  compensation  [guaranteed  by  the  constitution].  It  i^ 
then  no  longer  the  proper  sum  to  tender,  and  its  payment  inta 
court  will  be  without  l^al  significance.  The  result  of  the  appeal 
determines  how  much  the  just  compensation  is,  and  the  sum  U> 
be  tendered  and  paid.  For  this  reason  there  must  be  delay  in 
taking  possession  until  the  appeal  shall  be  determined.  Through 
the  necessity  fbr  delay,  thus  made  apparent,  the  appeal  operates 
as  a  supersedeas  upon  the  previous  proceedings.''  And  the 
statute  declares  that  when  what  is  just  compensation  has  been 
finally  fixed  by  the  verdict  of  a  jury,  that  on  the  payment  of 
that  sum,  or  in  case  the  money  is  tendered  and  payment  refused^ 
then  on  paying  the  money  into  court,  the  condemning  company 
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"  shall  be  empowered  to  enter  upon  and  take  possession  of  the 
said  land  and  proceed  with  the  work  of  constructing  its  road." 
Bev.  p.  929  §  101. 

The  statement  of  these  three  propositions  leaves  but  a  single 
question  to  be  decided,  and  that  is,  have  the  complainants  made 
a  payment  or  tender  of  the  sura,  which  has  been  finally  deter- 
mined as  just  compensation,  in  such  manner  as  gives  them  a  right 
to  take  possession  of  the  property  condemned  and  proceed  with 
the  work  of  constructing  their  road?  I  think  they  have,  but  it 
is  not  necessary  to  decide  the  case  on  that  ground.  The  sum  of 
money  which  constitutes  what  is  just  compensation  to  the  de- 
fendants, in  the  judgment  of  the  law,  is,  in  court,  subject  to  its 
control.  One  of  the  reasons  why  it  was  paid  into  court,  was 
because  the  defendants'  railroad  and  franchises  were  encumbered 
by  a  large  mortgage.  Since  the  argument  the  mortgagee  has 
filed  a  disclaimer,  disclaiming  all  right,  title  and  interest  in  and 
to  the  subject-matter  of  this  suit,  and  praying  that  the  complain- 
ants' bill,  as  to  it,  may  be  dismissed.  This  disclaimer  is,  in  its 
legal  effect,  a  release,  so  that  there  is  now  no  reason  why  the 
money  may  not  at  once  be  paid  to  the  defendants.  They  are 
now  entitled  to  it,  and  it  should  be  paid  to  them,  if  they  are 
willing  to  take  it  They  cannot,  however,  take  it  without 
thereby  becoming  subject  to  all  the  obligations  and  duties  which 
the  jury,  by  their  verdict,  meant  to  impose  upon  them.  The 
defendants  should,  I  think,  be  afforded  an  opportunity  to  take 
the  money  and  to  perform  the  duties  which  its  reception  will 
impose. 

An  order  will  be  made  giving  the  defendants  five  days,  after 
service  of  a  copy  of  it,  within  which  to  decide  whether  or  not 
they  will  accept  the  money.  A  written  acceptance  must  be  filed 
with  the  clerk.  On  an  acceptance  being  filed,  an  order  will  at 
once  be  made  directing  the  clerk  to  pay  the  money  to  the  de- 
fendants. After  receiving  the  money,  the  defendants  will  be 
required  to  proceed,  with  reasonable  speed,  in  performing  the 
duties  which  its  reception  will  impose.  If  they  refuse  to  receive 
the  money,  or  fail  to  file  an  acceptance  within  the  time  limited, 
an   injunction   will    be  granted   authorizing    the   complainants 
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to  take  such  possession  of  the  defendants'  road^  at  the  point 
where  complainants'  route  crosses  that  of  the  defendants,  as  shall 
be  necessary  to  enable  the  complainants  to  construct  and  insert^ 
in  the  defendants'  road  at  that  pointy  suitable  and  proper  cross- 
ing frogs  for  two  tracks^  and  also  restraining  the  defendants 
from  interfering  with  or  obstructing  the  complainants,  in  any 
way,  while  constructing  and  inserting  such  frogs.  The  injunc- 
tion must,  however,  provide  that  all  work  which  it  shall  be 
necessary  to  do  at  the  point  in  question,  whether  it  is  done  in 
removing  obstructions  or  in  preparing  the  defendants'  road  for 
the  insertion  of  the  frogs,  or  in  putting  in  the  frogs,  shall  be 
done  under  the  direction  and  in  accordance  with  the  instructions 
of  a  manager  to  be  appointed  by  the  court,  whose  duty  it  shall 
be  to  see  that  all  the  work  is  done  in  such  manner  and  at  such 
times  as  will,  in  his  judgment,  cause  the  least  possible  injury  to 
the  defendants'  property  and  business.  The  manager  will,  if 
possible,  so  conduct  the  work  of  inserting  the  frogs  that  no 
interruption  in  the  running  of  trains  over  the  defendants'  road, 
according  to  existing  arrangements,  shall  occur. 


53  6861  William  P.  Standish 

v. 
Frederick  A.  Babc50CK. 

On  the  hearing  on  a  bill  for  an  account  the  only  evidence,  as  a  general  role, 
material  or  competent  is  such  as  goes  to  prove  or  disprove  the  complainant's 
right  to  an  account ;  evidence  as  to  items  at  that  stage  of  the  cause  is  inadmis- 
siblCf  but  where  the  account  consists  of  but  a  few  items  and  they  are  all  fully 
proved  by  the  evidence  submitted  on  the  principal  question,  there  the  court 
may  decide  by  the  same  decree  that  the  complainant  is  entitled  to  an  account^, 
and  also  the  amount  that  he  is  entitled  to  recover. 


On  final  hearing  on  bill,  answer  and  proofs  taken  orally. 
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Mr.  Ft'ank  Bergen,  for  the  complainaDt. 

Mr.  Richards  (of  New  York),  for  the  defendant. 

Van  Fleet,  V.  C. 

This  IS  a  suit  for  an  account.  The  transactions  which  gave 
rise  to  the  suit  were  the  following :  On  the  26th  day  of  March, 
1884,  the  complainant,  defendant  and  Joseph  W.  Mover  exe- 
■cuted  an  agreement  in  writing  by  which  Moyer  and  the  cora- 
phinant  agreed  to  use  their  best  endeavors  to  obtain  coal  lands 
tit  or  near  Tremont,  in  Schuylkill  county,  Pennsylvania,  at  the 
lowest  price  and  upon  the  best  possible  terms.  The  defendant 
agreed  to  use  his  best  endeavors  to  make  sale  of  the  lands  so 
obtained  at  the  best  attainable  price,  but  only  upon  consultation 
with  the  complainant  and  Moyer.  And  it  was  further  agreed 
that  all  profits  made  on  the  sale  of  the  lands  obtained  should  be 
-equally  divided  among  the  three.  Title  to  a  tract  of  land  lying 
near  Tremont  was  acquired  on  the  5th  day  of  April,  1884,  though 
the  complainant  and  Moyer  had  purchased  it  about  two  weeks 
prior  to  that  date  at  a  public  sale  made  by  the  commissioners  of 
Schuylkill  county.  The  title  to  this  tract  was  made  to  neither 
of  the  parties  to  this  suit,  but  to  a  son  of  the  defendant.  The 
title  was  made  to  the  son  by  the  direction  of  the  complainant  and 
Mr.  Moyer,  notwithstanding  the  defendant  had,  in  a  letter  written 
by  him  in  New  York,  on  the  very  day  the  commissioners'  sale  was 
made — March  21st,  1884 — and  sent  to  the  complainant  at  Potts- 
ville,  Pa.,  requested  that  the  title  be  made  either  to  the  com- 
plainant or  to  Mr.  Moyer.     In  that  letter  the  defendant  said  : 

"  If  yoa  buy  the  commissioners'  title  to-day  to  the  two  lots,  one  for  four 
hundred  and  thirty-eight  acres  and  one  of  one  hundred  and  three  acres,  have 
separate  deeds,  and  put  either  in  your  name  or  Mr.  Moyer,  and  then  come 
home  that  we  may  raise  money  on  them.  And  be  sure  to  bring  with  you  the 
evidence  that  we  have  the  positive  control  of  the  six  hundred  and  seventy-five 
acres  at  Panther  Head.'' 

The  one  hundred  and  three  acres  mentioned  in  this  letter  is 
the  same  tract  which  the  complainant  and  Mr.  Moyer  purchased 
at  the  commissioners'  sale  on  the  21st  day  of  March,  1884,  and 
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subsequently,  on  the  5th  of  April  following,  procured  to  be  con- 
veyed to  the  defendant's  son.  The  defendant's  son  liad  no 
beneficial  interest  in  the  land.  He  did  not  purchase  it,  nor  pay 
for  it,  nor  pay  anything  on  account  of  it.  He  has  never  pre- 
tended that  he  was  the  beneficial  owner  of  it.  The  title  was  put 
in  his  name  without  his  knowledge,  and,  as  it  would  appear, 
simply  because  neither  the  complainant  nor  Mr.  Moyer  was 
willing  to  take  it.  The  price  paid  for  the  land  was  $245.  The 
purchase-money  was  raised  in  this  way :  a  draft  was  drawn  by 
the  complainant  on  the  defendant  for  $200,  and  Mr.  Moyer  paid 
the  other  $45.  The  defendant  paid  the  draft  and  also  refunded 
the  $45  to  Mr.  Moyer,  so  that  he  paid  the  whole  of  the  pur- 
chase-money. The  defendant,  in  January,  1889,  sold  the  land 
and  made  a  conveyance  of  it  as  the  attorney  in  fact  of  his  son,, 
without  consulting  the  complainant  or  Mr.  Moyer  and  without 
their  knowledge.  He  received  the  whole  of  the  purchase- 
money  and  applied  it  to  his  own  uses.  The  fair  market  value 
of  the  land  at  the  time  of  the  sale,  as  the  complainant's  proofs 
show,  was  $90  an  acre.  The  defendant's  proofs  make  it  much 
more,  even  as  high  as  $400  an  acre,  but  the  complainant's  proofs 
are,  in  my  judgment,  more  trustworthy  than  those  of  the  defend- 
ant. The  defendant  denies  the  complainant's  right  to  an  account. 
He  says  that  the  land  in  question  formed  no  part  of  the  subject- 
matter  of  the  agreement  of  March  26th,  1884,  but  was  purchased 
by  the  complainant,  as  his  agent,  for  him,  at  his  request,  and  for 
his  own  exclusive  benefit  prior  to  the  time  that  that  agreement 
was  made. 

It  is  thus  seen  that  the  court,  in  deciding  the  case,  is  required 
to  answer  but  a  single  question,  and  that  is,  were  the  one  hun- 
dred and  three  acres  purchased  for  the  defendant  alone  or  for 
the  joint  benefit  of  the  complainant,  Mr.  Moyer  and  the  defend- 
ant? The  complainant  went  to  Pottsville  in  the  early  part  of 
March,  1884.  Just  before  he  went,  he  had  an  interview  with 
the  defendant,  in  which  they  discussed  the  chances  of  making^ 
money  by  the  purchase  of  coal  lands.  The  complainant  knew 
something  about  the  lands  lying  in  the  vicinity  of  Pottsville, 
which  it  was  supposed  contained  deposits  of  coal.     The  defend- 
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ant  had  no  personal  knowledge  respecting  them.  The  object  of 
the  complainant's  visit  was  to  inspect  such  lands,  to  see  whether 
they  could  be  purchased  at  prices  which  would  enable  the  pur- 
chaser to  resell  them  at  a  profit.  The  defendant  requested  the 
complainant  to  go,  and  paid  his  expenses.  The  complainant 
swears  that  it  was  understood  between  the  defendant  and  him- 
self, before  he  went  to  Pottsville,  that  all  profits  which  should 
be  made  by  the  purchase  and  sale  of  coal  lands  were  to  be  equally 
divided  among  Mr.  Moyer,  the  defendant  and  himself,  and  that 
he  so  informed  Mr.  Moyer  when  he  first  stated  to  him  the  object 
of  his  visit  to  Pottsville.  Mr.  Moyer  is  a  lawyer,  and  the  special 
service  he  was  to  perform,  in  the  prosecution  of  the  venture,  was 
to  examine  and  pass  upon  the  titles  to  the  lands  which  might  be 
offered  for  sale.  The  claim  of  the  complainant  is,  that  the 
agreement  of  March  26th,  1884,  merely  put  in  writing  what  had 
been  previously,  before  he  went  to  Pottsville,  orally  agreed  upon. 
The  defendant's  own  letters  show  that  this  claim  is  true. 

In  his  letter  of  March  21st,  1884,  from  which  a  quotation  has 
already  been  made,  he  says,  referring  to  a  contract  of  purchase 
already  made  or  about  to  be  made : 

"  I  want  a  certified  copy  of  the  agreement,  or  an  agreement  from  Mr.  Moyer 
that,  on  the  payment  of  $30,000,  he  will  produce  the  titles  to  the  property. 
This  will  be  enough  to  show  that  toe  have  the  control  of  it." 

And  in  a  letter  written  the  next  day,  March  22d,  while  the 
complainant  was  still  at  Pottsville,  he  says : 

''As  soon  as  the  sale  is  over  [meaning  the  commissioners'  sale]  you  must 
return  here,  either  with  the  titles  or  such  evidence  of  them  lis  will  enable  ua 
to  borrow  some  money." 

And  in  a  letter  written  by  him  to  Mr.  Moyer,  dated  April 
25th,  1884,  he  asked  Moyer  to  change  the  consideration  men- 
tioned in  a  deed  to  his  son  for  lands  purchased  by  the  complain- 
ant and  Moyer,  either  on  the  same  day  or  the  day  after  the  one 
hundred  and  three  acres  were  purchased,  by  raising  it  from  $900 
to  any  sum  between  $4,500  and  $6,000,  saying : 


Digitized  by  VjOOQ IC 


390  CASES  m  CHANCERY.  [48  Eq. 

Standish  v.  Babcock. 

''I  probably  could  not  explain  to  Mr.  Mason  [a  parson  with  whom  he  wt» 
negotiating  a  sale  of  the  land]  the  why  and  wherefore  of  our  obtaining  the 
property  at  the  low  price  that  it  comes  to  ua" 

On  the  13th  day  of  January,  1885,  the  defendant  sent  to  the 
complainant,  by  mail,  a  copy  of  a  contract  which  he  informed 
the  complainant,  by  a  letter  enclosed  with  the  copy,  that  he  had 
signed  for  the  complainant  and  himself,  authorizing  a  person-, 
by  the  name  of  Overton,  to  make  sale  of  the  one  hundred  and 
three  acres,  together  with  other  lands  belonging  to  them.  This- 
contract  declares  that  the  complainant  and  defendant  are  the 
'^  owners  of  deeds  and  contracts  for  deeds  of  certain  coal  lands 
known  as  the  Otta  tract,  the  Kidd  tract,  the  Filbert  tract  and 
the  Panther  Head  tract,  containing  together  about  twenty-five 
hundred  acres,  situated  in  the  county  of  Schuylkill,'^  &c.  The 
one  hundred  and  three  acres,  in  question  in  this  suit,  are  a  part 
of  the  Kidd  tract,  and  when  the  defendant  signed  this  contract, 
a  deed  for  the  other  part  of  that  tract  had  been  executed,  under 
a  contract  of  purchase  made  by  the  complainant  and  Mr.  Moyer 
for  the  benefit  of  the  defendant  and  themselves,  and  was  then 
held  in  escrow.  This  contract,  after  stipulating  that  Overton 
shall,  in  case  he  makes  a  sale  of  a  one-half  interest  in  the  lands 
for  $60,000,  or  procures  a  loan  of  J45,000  on  them,  have  a 
commission  of  five  per  cent.,  provides -that  he  shall  also  have  "a 
further  commission  of  an  equal  one-third  interest  with  us  [the 
complainant  and  defendant]  in  the  property  and  franchises  that 
are  or  may  be  acquired."  The  contract,  it  will  be  perceivec|y 
says,  as  plainly  as  words  can  say,  that  the  complainant  and  de- 
fendant owned  the  Kidd  tract  in  equal  shares.  It  promises 
Overton,  if  he  makes  sale  of  a  moiety  of  the  lands,  or  procures 
a  loan  on  them,  that  he  shall  have  an  equal  interest  in  the  lands 
with  the  complainant  and  the  defendant.  The  language  is,  "  an 
equal  one-third  interest  with  us."  These  words  can  be  construed 
in  but  one  way. 

The  defendant  made  an  attempt,  by  his  own  oath,  to  show 
that  he  did  not  understand  the  contract,  when  he  signed  it,  a» 
declaring  or  admitting  that  the  complainant  was  part  owner  of 
the  Kidd  tract,  but  his  effort  in  that  direction  was  neither  plausl- 
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ble  nor  suocessful.  The  following  questions  and  answers  show 
with  what  art  he  was  tempted  to  give  such  evidence,  and  how 
reluctantly  he  gave  it : 

"Q,  Why  did  70U  let  that  paper  go  forward  to  Mr.  Standish,  leaving  the 
recital  in  that  form — *  F.  A.  Babcock  and  W.  P.  Standish,  owners  of  deeds  and 
contracts  for  deeds  of  certain  tracts  of  land ' — the  Kidd  tract  being  mentioned 
as  one  of  the  tracts  ? 

**A.  Becaose  I  wanted  to  sell  my  own  property ;  I  have  stated  a  number  of 
times  that  an  isolated  tract  of  land  in  that  country  was  worthless.'' 

I  pause  here  to  say  that  what  I  understand  the  defendant  to 
mean  by  this  remark  is,  that  it  is  only  large  bodies  of  coal  land 
that  can  be  sold  to  the  best  advantage,  and  that  small  tracts  are 
comparatively  of  little  value.  This  being  so,  it  is  manifest  that 
if  the  one  hundred  and  three  acres  had  been  originally  purchased 
for  the  defendant  alone,  he  would  almost  necessarily,  after  larger 
tracts,  lying  adjacent  to  the  one  hundred  and  three  acres,  had 
been  purchased  for  the  joint  benefit  of  the  three,  asked  that  his 
one  hundred  and  three  acres  should  be  considered  joint  property, 
in  order  that  it,  as  well  as  the  larger  tracts,  might  be  sold  to  the 
very  best  advantage. 

The  defendant  was  then  asked : 

"What  was  your  understanding,  when  you  forwarded  that  paper,  of  that 
language  that  I  have  called  your  attention  to  ?    What  did  you  think  it  meant  ? 

M.  My  object  was  to  try  and  sell  the  land. 

"Q.  Not  your  object,  but  what  you  thought  it  meant? 

"A.  I  thought  it  meant  a  sale. 

"Q.  Well,  it  is  your  own  case ;  if  you  let  it  go  in  in  that  way  I  don't  care 
anything  about  it.  What  was  your  understanding,  when  you  forwarded  that 
paper,  of  that  language  that  I  have  called  your  attention  to  ?  What  did  you 
think  it  meant— not  the  whole  paper,  but  the  particular  words  that  I  have  read 
to  you — Standish  and  Babcock,  owners  of  Kidd,  Beese,  &c.  ?  Now,  what  inter- 
pretation did  you  put  upon  that  language,  '  owners  ? ' 

"A,  Why,  that  I  ovmed  certain  property,  and  that  he  owned  or  controlled 
certain  other  property. 

*"Q,  And  between  you,  you  owned  the  whole,  is  that  what  you  meant? 

'*A.  Yes,  sir." 

But  the  complainant  owned  no  property  in  severalty.  The 
fiict  is,  and  it  is  a  thing  about  which  there  is  no  dispute  what- 
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ever^  that  the  complainant  neither  owned  nor  controlled  a  single 
foot  of  land  in  Pennsylvania  in  which  the  defendant  and  Mr. 
Moyer  did  not  have  prescisely  the  same  interest  that  he  had. 
All  the  evidence  in  the  case,  except  that  given  by  the  defendant 
himself,  goes  to  show  that  the  one  hundred  and  three  acres  were 
purchased  under  an  oral  contract  for  the  joint  benefit  of  the 
complainant,  defendant  and  Mr.  Moyer.  That  contract  was 
subsequently  put  in  writing,  and  signed  on  the  26th  day  of 
March,  1884.  The  land  in  question,  according  to  the  under- 
standing of  the  parties,  constituted,  unquestionably,  a  part  of  the 
subject-matter  of  that  contract. 

The  complainant  is  entitled  to  a  decree  with  costs.  He  claims 
that  the  quantity  of  land  in  the  tract,  which  is  the  subject  of 
this  suit,  is  greater  than  one  hundred  and  three  acres.  From 
the  evidence  now  before  the  court,  there  is  reason  to  believe  that 
this  claim  is  true.  Unless  the  parties  agree  as  to  the  quantity, 
further  evidence  may  be  offered  on  that  point.  All  other  facts 
necessary  to  be  used  in  stating  an  account  are,  I  believe,  already 
in  proof.  A  reference  to  a  master  is,  therefore,  unnecessary. 
On  the  original  hearing  on  a  bill  for  account,  the  only  evidence, 
as  a  general  rule,  material  or  competent,  is  such  as  goes  to  prove 
or  disprove  the  complainant^s  right  to  an  account.  Evidence 
respecting  the  items  of  the  account  is,  in  strictness,  at  that  stage 
of  the  cause,  inadmissible  {Hudson  v.  IVenUm  Locomotive  Works^ 
1  C.  E,  Gr.  Ji7S)y  but  where  the  account  consists  of  but  a  few 
items,  and  they  are  all  fully  and  satis&ctorily  proved  by  the 
evidence  submitted  on  the  principal  question,  there  is  no  reason, 
of  either  justice  or  correct  practice,  why  the  court  should  not  in 
such  a  case  decide,  by  the  same  decree,  that  the  complainant  is 
entitled  to  an  account  and  also  the  amount  that  he  is  entitled  to 
recover. 
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The  Organized  Labob  Hall 

V, 

William  Gebebt  et  al. 

1.  Where  money  has  been  given,  or  goods,  for  the  purpose  of  being  converted 
into  monej,  bj  a  community  at  large  to  different  unincorporated  associations  of 
individuals  for  the  purpose  of  purchasing  land  and  erecting  a  hall  thereon  for 
*the  conmion  benefit  of  such  association,  which  moneys  are  placed  in  the  hands 
■of  certain  members  of  said  association  for  that  purpose,  who  purchased  land 
with  buildings  thereon,  taking  the  title  in  trust  for  such  associations,  after 
which  all  of  said  associations  become  incorporated  according  to  law  for  the 
purpose  of  more  effectually  protecting  and  carrying  out  the  purposes  and  in- 
terests of  such  association,  such  corporation  has  the  right  to  demand  and  re- 
ceive from  the  persons  so  holding  the  title  a  conveyance  thereof  to  it  without 
any  formal  request  from  the  different  associations. 

2.  By  no  other  method  could  the  individual  rights  of  the  individual  mem- 
bers of  said  association  be  fixed  and  secured. 

3.  Such  corporation,  and  not  the  different  assemblies,  has  the  right  to  take 
such  title,  and  through  it  alone  can  the  moneys  so  given  and  the  title  so  ac- 
quired be  managed  for  the  benefit  of  all  individuals  who  are  or  may  become 
members  of  such  association. 


Mr.  Edwin  Robert  Walker  and  Mr.  Garret  D.  W.  Vroom,  for 
the  complainaDt. 

Messrs.  Howell  <b  Brother,  for  the  defendants. 

Bird,  V.  C. 

There  are  some  novel  features  in  this  case  which  at  first  view 
render  a  proper  disposition  thereof  somewhat  difficult,  and  yet  I 
think  an  entirely  satisfactory  solution  is  possible. 

The  bill  is  filed  not  so  much  to  establish  a  trust  as  to  give 
proper  direction  and  efiect  to  certain  funds  and  real  estate  which 
are  admitted  to  be  held  in  trust.  In  the  year  1884  there  were 
twelve  associations  in  the  county  of  Mercer  called  local  assem- 
blies of  the  Knights  of  Labor,  each  of  which  was  designated  by 
certain  numerals.     The  membership  of  each  varied  in  numbers. 
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but  in  all  exceeding  eleven  hundred.  These  were  mere  volun- 
tary associations,  like  partnerships,  without  chartered  privileges, 
or  any  similar  characteristics  in  the  nature  of  a  corporation,  such 
as  the  right  to  receive,  hold  and  transfer  real  and  personal  prop- 
erty by  any  designated  name  or  title.  In  the  year  named  they 
resolved  to  hold  what  was  called  a  bazaar;  for  the  purpose  of  pur- 
chasing or  building  a  public  hall  for  the  free  use  of  workingmen 
and  women  in  that  vicinity.  For  that  purpose  they  published 
and  spread  widecast,  circulars  in  which,  amongst  other  things, 
they  solicited  useful  articles  from  all  persons  interested  to  be 
offered  for  sale  at  the  bazaar.  Such  bazaar  was  held  in  the 
month  of  December,  1885.  After  the  bazaar  a  picnic  was  held 
for  the  same  purpose.  The  proceeds  of  the  two  entertainments 
were  $10,794.37. 

Soon  after  these  moneys  were  raised  such  proceedings  were 
(aken  by  the  different  local  assemblies  that  a  committee  was  ap- 
pointed with  authority  to  invest  the  said  moneys  in  the  purchase 
of  premises  for  the  said  assemblies.  This  committee  purchased  a 
lot  of  land  with  the  buildings  thereon  in  the  city  of  Trenton, 
taking  the  title  thereto  in  their  own  name  but  in  trust  for  the 
said  Knights  of  Labor.  The  title  to  these  premises  they  still 
hold,  and  they  have  received  the  rents  and  profits  thereof. 

In  the  year  1889  a  law  was  passed  which  permitted  these 
Knights  of  Labor  and  similar  organizations  of  labor  to  become 
organized  and  to  form  a  body  corporate.  By  virtue  of  this 
authority  the  Knights  of  Labor  referred  to  organized  and  be- 
came incorporated  by  the  name  of  "  The  Organized  Labor  Hall." 
As  such  incorporation  it  files  its  bill  against  the  said  committee 
or  trustees,  asking  that  they  be  required  to  convey  the  title  to  the 
said  lands  and  premises  to  it  and  to  account  for  the  rents  and 
profits. 

The  defendants  have  answered.  One  of  the  objections  to  the 
demand  of  the  complainant  is  expressed  in  these  words  in  the 
brief  of  counsel :  ^^  Because  the  trust  was  created  and  imposed 
upon  these  defendants  by  the  local  assemblies  *  ♦  *  mid 
these  defendants  can  only  be  discharged  from  their  trust  by  those 
who  imposed  it  upon  them;"  adding  that  they  have  received  no 
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notice  or  request  from  a  majority  of  the  assemblies  to  make  any 
transfer  of  tlie  property  which  they  hold.  In  the  first  place,  I 
think  the  testimony  shows  that  a  majority  of  the  assemblies  passed 
resolutions  requesting  the  defendants  to  transfer  all  the  property 
held  by  them  to  the  complainant,  and  in  a  formal  manner  notified 
the  defendants  of  such  resolution.  If  there  be  a  doubt  whether 
the  defendants  had  formal  notice  or  not,  then,  in  the  second  place^ 
it  is  established  beyond  question  that  a  majority  of  the  assemblies 
passed  such  resolutions.  If  any  request  or  resolution  was  neces- 
sary from  the  difierent  assemblies  for  the  protection  of  the  defend- 
ants in  making  the  transfer  they  undoubtedly  had  such  protection 
in  this  case,  when  a  majority  of  the  local  assemblies  had  resolved 
as  indicated. 

But  since  all  of  the  assemblies  did  not  and  have  not  requested 
the  defendants  to  make  such  transfer,  it  seems  to  me  there  is  a 
safer  criterion  for  the  court  to  observe.  There  is  no  doubt 
whatever  with  respect  to  the  organization  of  the  corporation  by 
all  of  these  assemblies.  This  being  established,  I  cannot  con- 
ceive of  the  slightest  room  for  doubting  that  all  the  rights,  pow- 
ers, privil^es  or  interests  of  the  different  assemblies,  to  the  extent 
that  it  was  possible  for  them  to  enjoy  any  such  rights,  powers, 
privileges  or  interests  in  common  as  such  different  assemblies,  be- 
came absolutely  merged  and  vested  in  such  corporation,  and  could 
only  be  exercised,  managed,  controlled  or  disposed  of  by  such 
corporation.  In  all  such  matters  the  corporation  only  could 
speak  and  act  for  the  different  assemblies;  in  other  words,  the 
different  assemblies  were  powerless  except  through  the  corpora- 
tion. They  could  no  more  control  the  affairs  of  this,  institution 
.than  could  the  promoters  of  a  bank  or  of  a  railroad  corporation, 
after  their  organization  as  such  corporations,  independent  of  the 
corporation  itself  acting  by  its  directors,  such  promoters  becom- 
ing stockholders.  Hence,  when  this  organization  was  completed,, 
it  had  a  right  in  the  exercise  of  the  powers  and  privileges  con- 
ferred upon  it  by  the  different  promoters  thereof — that  is,  the 
local  assemblies — 'to  demand  and  to  receive  from  the  defend- 
ants a  transfer  of  the  title  to  the  property  in  question.  It  was- 
enough  for  the  defendants  to  know  that  the  single  object  had  iD 
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view  in  raising  and  collecting  these  funds  was  the  erection  of  a 
hall,  and  that  the  organization  of  this  corporation  was  part  and 
parcel  of  that  scheme,  with  all  the  details  of  which  the  defend- 
ants, as  members  of  the  various  assemblies,  had  practically  an 
intimate  acquaintance. 

Indeed,  it  seems  to  me  quite  impossible  that  any  other  view 
of  this  case  can  be  successfully  maintained.  Was  it  possible, 
after  the  organization  of  this  corporation  with  all  the  powers  and 
privileges  usually  conferred  upon  such  bodies,  for  the  promoters 
(that  is,  the  different  assemblies),  either  by  their  action  or  inac- 
tion, to  prevent  such  corporations  from  controlling  the  property 
and  interests,  the  control  and  management  of  which  was  the 
chief  design  in  creating  the  corporation  ?  In  other  words,  could 
these  promoters,  by  separate  resolutions,  successfully  interdict  the 
payment  of  the  money  or  the  transfer  of  the  title  to  the  land  held 
by  the  defendants  to  the  corporation?  In  my  judgment,  these 
things  could  not  be  done  any  more  than  promoters  of  any  other 
corporation,  after  its  organization,  could  by  their  individual 
action  control  the  moneys  which  had  been  contributed  to  a 
common  fund. 

This  view  of  the  case,  I  think,  is  strengthened  when  we  con- 
sider another  objection  raised  by  the  defendants.  The  local 
assemblies,  which  it  is  claimed  did  not  make  a  formal  request 
of  the  defendants  to  transfer  the  property  to  the  complainant, 
were  not  made  parties  to  the  bill,  and  the  claim  is  that  they  are 
necessary  parties.  If  I  am  right  in  what  I  have  already  said,  it 
is  very  clear  that  this  question  has  already  been  disi)0sed  of,  but 
the  thought  referred  to,  which  I  think  strengthens  the  former 
view,  lies  in  the  fact  that  the  fund  which  was  used  for  the  pur- 
chase of  this  property  was  not  given  by  the  different  assemblies, 
but  by  a  very  large  number  of  individual  citizens,  many  of 
whom  were  in  no  way  connected  with  the  assemblies,  and  that 
being  so  given  it  is  a  unit  and  can  only  be  controlled  as  such. 
Its  indivisibility  has  an  important  bearing  upon  the  rights  of  the 
parties,  and  must  necessarily  have  great  influence  in  controlling 
the  judgment  of  the  court.  It  is  precisely  as  though  an  individ- 
ual had  bequeathed  this  sum  of  money  to  these  local  assemblies, 
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as  a  body,  for  the  erection  of  a  hall,  and,  in  order  to  give  efficient 
direction  and  practical  and  permanent  success  to  the  scheme, 
such  corporation  had  been  formed  under  the  law  as  has  been 
formed  in  this  case.  In  such  case,  the  rights  and  interests  in  the 
fund  of  the  different  assemblies  would  be  swallowed  up  in  the 
organization.  The  organization  would  take  their  several  places, 
would  represent  it,  and  they  could  only  speak  and  act  through  it. 
Whatever  claims  or  demands  they  might  have  been  permitted  to 
make  with  respect  to  such  fund,  acting  by  a  majority  of  the  dif- 
ferent assemblies,  the  organization  alone  could  make.  It  would 
be  manifestly  very  absurd  to  insist  that  a  like  power  existed  in 
the  corporation  and  in  the  different  assemblies;  and  still  more 
absurd  to  suppose  that  such  a  corporation  could  be  created  for  a 
particular  purpose  under  the  law,  and  after  it  was  so  created, 
the  different  promoters  thereof  could,  by  their  individual  action, 
defeat  such  object.  But,  again,  it  will  be  perceived  that  this 
objection  as  to  parties  can  only  be  supported  upon  the  theory 
that  the  different  assemblies,  or  the  individual  members  thereof, 
are  each  cestuis  que  ttnid.  This  was  undoubtedly  correct  until 
the  completion  of  the  organization  of  the  cori)oration,  but  when 
the  corporation  was  formed  then  it  represented  the  interests 
of  the  different  cestuis  que  trust  as  to  this  fund.  As  intimated, 
they  surrendered  all  their  rights  of  whatever  nature  to  it,  and 
through  it  the  action  of  the  different  assemblies  must  be,  as  it 
should  be,  a  unit. 

Clearly  none  of  the  different  assemblies,  nor  any  given  number 
of  them  less  than  the  whole,  has  any  right  to  a  parcel  of  their 
fund  or  to  control  it.  It  is  not  a  bequest  or  a  charity  given  for 
the  purpose  of  distribution  amongst  individuals  or  corporations ; 
as  intimated,  the  fund  is  a  unit  and  must  be  controlled  as  such. 
A  further  support  to  these  views  is  found  in  the  principle,  that 
members  of  a  corporation  are  forbidden  to  seek  the  protection  of 
their  rights  or  the  promotion  of  their  interest,  except  through 
the  corporation  itself,  unless  the  corporation  refuses  to  do  its  duty 
in  the  premises.  And,  in  such  case,  each  individual  member  in 
his  own  behalf,  and  in  behalf  of  all  otlier  members,  could  take 
proceedings,  in  case  the  corporation  refused  to  protect  his  and 
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their  interests  against  the  peril  which  would  threaten  such  inter- 
ests from  any  loose  and  uncertain  holding  of  them  similar  to  the 
manner  in  which  the  title  to  the  property  in  question  is  now 
held. 

Another  objection  which  seems  to  merit  attention  is^  that  the 
complainant  did  not  become  organized  by  such  corporate  title  as 
to  indicate  that  it  was  a  corporation  for  all  the  Knights  of  Labor 
of  Mercer  county.  The  rights  of  different  assemblies  of  Knights 
of  Labor,  or  of  individual  members  of  those  assemblies,  are  not 
to  be  settled  and  fixed  by  the  name  of  the  corporation.  Such 
rights  can  only  be  determined  upon  an  application  to  admission 
to  membership,  in  order  to  enjoy  the  privil^es  or  benefits  of  the 
organization.  And  it  should  not  be  forgotten  that  the  question 
in  dispute  is  not  so  much  the  Ic^lity  of  this  oi^nizatiou  which 
now  claims  this  fund  to  this  property,  nor  who  are  entitled  as 
members  to  share  in  its  privileges,  as  it  is  whether  or  not  such 
organization  is  entitled  to  this  fund  and  this  property  from  these 
committeemen  or  trustees.  If  the  corporation  was  legally  formed 
by  the  twelve  local  assemblies  (of  which,  I  think,  there  can  be 
no  doubt),  the  right  of  membership  may  be  determined  by  such 
corporation,  and  if,  in  the  determination  of  such  a  question,  it 
errs,  the  courts  will  be  open  to  correct  such  error. 

In  my  judgment,  the  defendants  should  be  directed  to  transfer 
the  title  to  the  property  referred  to,  to  the  complainant,  and 
should  account  for  any  of  the  principal  moneys  in  hand  and  for 
the  rents  and  profits,  less  all  proper  costs  and  charges. 

I  think  the  costs  of  both  parties  should  be  paid  out  of  the 
fund  in  hand,  whether  principal  or  interest  This  is  so  as  to 
the  complainant,  because  it  has  prevailed,  and  as  to  the  defisnd- 
ants  because  being  trustees,  and  there  being  serious  questions 
involved,  they  were  entitled  to  the  protection  of  a  decree  of  the 
court  after  making  only  a  reasonable  defence. 
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James  R.  Morgan. 


Charles  Morgan  et  al. 

1.  When  a  party  claims  by  his  bill  that  he  has  been  acting  as  trustee  or 
agent,  and,  as  such,  b  entitled  to  an  account  with  his  ceatui  que  trust  or  princi- 
pal, it  is  his  duty  to  present  with  his  bill  his  account,  and  if  he  fails  to  do  so 
it  is  proper  for  the  court,  after  the  taking  of  testimony,  and  upon  the  hearing, 
when  a  reference  to  a  master  is  asked  for,  to  suspend  the  hearing  and  require 
the  complainant  to  make  and  present  such  account 

2.  A  party  who  is  guilty  of  great  delay  in  presenting  his  accounts,  or  of 
negligence  in  keeping  them,  will  not  be  heard  with  favor ;  yet,  great  liberality 
will  be  extended  where  the  transactions  relate  to  the  family  interest  of  both 
parties. 

3.  Where  the  statement  of  an  account  shows  upon  the  face  of  it  such  great 
uncertainty  that  the  court  finds  it  impossible  to  come  to  a  fair,  just  conclusion 
as  to  the  liability  of  the  different  parties,  an  account  will  not  be  ordered. 

4.  Where  the  mortgagor  asks  to  redeem,  the  burden  is  upon  him,  unless  he 
shows  that  the  mortgagee  has  been  in  possession. 

5.  Where  it  appears  that  the  mortgagee  has  been  in  possession,  and  he  is 
called  upon  to  account  for  the  rents  and  profits  and  he  fails  to  do  so,  hb  mort- 
gage will  be  declared  satisfied. 

6.  When  a  bill  has  been  filed  for  an  account  both  parties  are  actors. 


On  bill  for  an  accounting  and  to  redeem. 

Mr,  Abraham  V.  Schenck,  for  the  complainant. 

Messrs,  Collins  <b  Corbin  and  Mr,  Charles  T,  Cowenhoven,  for 
the  defendants. 

Bird,  V.  C. 

The  bill  of  complaint  shows  that  the  testator  died  on  the  1st 
-day  of  September,  1852.  He  left  his  widow  and  five  children 
him  surviving.     By  his  will  he  directed  as  follows : 

"  I  give  and  bequeath  unto  my  beloved  wife  Elizabeth  Morgan  in  addition 
to  her  right  of  dower  in  my  lands  the  use  of  all  my  household  goods  and  fur- 
niture of  any  kind  and  description  during  her  widowhood,  and  in  case  she 
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should  die  or  marry  then  it  is  my  wiU  and  I  do  order  my  execotors  to 
divide  the  same,  one-third  part  to  my  daughter  Ann  Elizabeth  and  the  other 
two-thirds  equally  among  my  sons.  It  is  my  will  and  I  do  order  all  my 
horses,  mules,  oxen,  cows,  hogs,  carriages,  carts,  waggons,  cars,  sleighs,  harness, 
ploughs,  and  all  my  farming  utensils  of  every  kind  and  description  to  be  and 
remain  on  my  homestead  farm  for  the  use  and  benefit  of  my  children  as  my 
executors  may  think  most  proper.  *  *  *  It  is  my  will  and  I  do  order  that 
all  my  children  be  educated,  maintained  and  supported  from  the  income  of  my' 
clay  banks  and  out  of  my  estate  until  my  son  Charles  Morgan  arrives  to  the 
age  of  twenty  one  years, 

*^  I  give  and  devise  all  my  lands  to  my  children  and  their  heirs  to  be  equally 
divided  between  them,  the  said  division  to  be  made  when  my  son  Charles 
arrives  at  the  age  of  twenty  one  years,  and  my  sons  in  order  of  their  ages  to 
have  their  choice  and  my  daughters  next  in  order  of  their  ages  excepting 
therefrom  all  clay  banks  that  may  be  found  in  or  on  my  said  lands  which 
said  clay  banks  I  give  and  devise  equally  to  my  sons  to  have  possession  of 
said  clay  banks  when  my  son  Charles  Morgan  arrives  to  the  age  of  twenty 
one  years.      ♦    «    ♦ 

"  I  give  and  bequeath  to  my  children  all  my  personal  estate  to  be  equally 
divided  between  them  when  my  son  Charles  Morgan  arrives  at  the  age  of 
twenty  one  years.  It  is  my  wiU  and  I  do  order  that  all  my  moneys  now  out  at 
interest  be  kept  out  at  interest  on  good  security  and  I  do  order  that  all  my 
book  accounts  be  collected,  and  all  the  rents  and  all  the  income  from  my  clay 
banks  be  put  out  at  interest  on  good  security  until  my  son  Charles  Morgan 
arrives  at  the  age  of  twenty  one  years  and  then  be  equally  divided  between 
my  children  except  what  may  be  used  for  the  educating  and  maintaining  my 
children  and  repairing  my  ditch  banks." 

He  appointed  his  four  sons  executors.  The  eldest  was  then 
nineteen  years  of  age  and  the  youngest  nine,  the  other  child 
being  a  daughter,  about  eleven.  The  eldest  son,  James  R.,  who- 
is  the  complainant,  although  but  nineteen  years  of  age,  offered 
the  will  for  probate,  qualified  as  executor  and  took  upon  himself 
the  burden  of  the  administration  of  the  estate  under  the  will. 
He  conducted  the  business  until  his  brother  arrived  at  the  age 
of  twenty-one  years,  which  was  in  the  year  1857.  The  executor 
claims  that  up  to  this  period  of  time  he  conducted  and  managed 
the  affiiirs  as  executor,  but  from  thence  onward  until  1876  as  for 
himself  as  one  of  the  tenants  in  common  of  the  whole  estate, 
and  as  agent  for  his  three  brothers  and  sisters,  the  other  tenants 
in  common.  The  estate  consisted,  according  to  the  inventory, 
which  the  executor  says  he  prepared  for  filing,  but  which  was 
not  filed,  to  J13,190.35  and  a  large  tract  of  valuable  farming 
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land,  valuable  clay  banks  and  valuable  timber  lands,  in  all  over 
six  hundred  acres,  and  at  about  the  time  of  the  death  of  the  tes- 
tator worth  over  $100,000. 

This  is  the  first  efiTort  had  at  accounting  by  the  executor.  He 
filed  his  bill  in  1882,  about  thirty  years  after  he  took  upon  him- 
self the  burden  of  the  trust.  Before  the  filing  of  the  bill,  his 
brothers  and  sister,  claiming  to  hold  the  whole  interest  in  the 
real  estate,  had  commenced  proceedings  in  partition  for  a  division 
thereof.  Whether  that  step  taken  by  his  brothers  and  sister 
prompted  the  filing  of  this  bill  for  an  account  or  not,  it  is  suffi- 
cient to  say  that  the  bill  prays  for  an  accounting  not  only  between 
the  executor  and  the  legatees  and  devisees  under  the  will,  but  for 
an  accounting  between  the  executor,  James  R.,  as  mortgagor,  of 
all  the  real  estate  of  which  the  testator  died  seized,  and  his 
brothers  and  sister  as  mortgagees,  together  with  a  prayer  for 
redemption.  The  executor  claimed  by  his  bill  that  at  the  period 
fixed  by  the  will  for  the  termination  of  his  trust  as  executor 
(that  is,  when  Charles  came  of  age),  the  estate  was  indebted  to 
him  over  $2,000,  and  that  in  1876,  when  he  ceased  to  act  as 
agent  for  his  brothers  and  sister  in  the  management  of  the  prem- 
ises, they  were  indebted  to  him  in  the  sum  of  $58,717.10. 

The  answer  of  the  defendants  emphatically  denies  any  such 
liability  and  insists  that,  upon  an  accounting,  the  complainant 
will  be  found  to  be  largely  indebted  to  them,  and  prays  that  an 
accounting  may  be  had. 

A  very  great  deal  of  testimony  was  taken  in  the  cause.  The 
case  was  set  down  for  hearing,  and  extensive  arguments  were 
heard  upon  both  sides,  and  it  appeared  to  the  court  upon  such 
argument  that  no  account  was  presented  by  the  executor  except 
for  the  first  five  years,  and  that  because  there  was  no  stated 
account  annexed  to  his  bill  of  complaint  or  otherwise  for  the 
guidani*  of  the  court,  and  the  entire  balance  of  affairs  between 
the  parties  being  in  almost  inextricable  confusion  because  of  the 
absence  of  such  account,  the  court,  upon  its  own  motion,  ordered 
the  further  proceedings  in  the  cause  to  be  suspended  until  the 
executor  should,  at  his  own  cost  and  expense,  prepare  and  pro- 
duce a  stated  account.     It  was  thought  to  be  highly  unjust  to 
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impose  such  labor  upon  the  court  or  upon  any  master.  It  was 
also  regarded  as  one  of  the  first  duties  of  any  person  acting  as 
trustee,  when  he  calls  others  to  an  account  and  the  burden  of 
accounting  be  upon  his  side,  to  present,  with  his  complaint  or 
petition,  his  own  account.  This  course  was  no  sooner  resolved 
upon  than  the  importance  and  justness  of  it  became  manifest^ 
for  the  complainant  immediately  asked  for  ninety  days  in  which 
to  state  his  account,  all  of  which  time  and  more  was  consumed 
before  he  could  be  ready  to  file  the  same.  This  course  was 
enforced  by  the  court,  not  only  for  the  reasons  just  stated,  but 
that  the  proceedings  might  appear  to  be  in  a  reasonably  proper 
form  and  sufficiently  complete,  in  case,  for  any  reason,  there 
should  be  an  appeal  at  any  stage  from  the  order  or  decree  of  this 
court. 

After  the  bill  was  amended,  in  compliance  with  the  order  just 
mentioned,  an  answer  was  filed  in  which,  amongst  otlier  things, 
it  was  insisted  that  the  complainant  had  been  guilty  of  gross 
laches;  that  nothing  was  due  to  him;  that  materials  for  an 
accounting  had  been  lost  or  destroyed,  and  that  they  should  be 
dismissed  with  their  costs. 

I  think  the  doctrine,  that  a  party  who  asks  the  aid  of  a  court 
of  equity  must  show  reasonable  diligence,  or  he  will  not  be 
heard  with  favor,  is  applicable  to  this  case.  It  is  extremely  dif- 
ficult to  believe  that  fair  and  just  accounts  have  been  kept  by 
James  R.  Morgan,  of  all  his  transactions,  since  the  year  1852, 
between  himself  and  those  with  whom  he  dealt,  in  the  manage- 
ment of  the  farm  and  the  clay  banks  upon  the  one  hand,  and  his 
mother  and  brothers  and  sister  upon  the  other.  In  saying  this, 
I  have  in  full  view  the  situation  of  the  parties.  James  R.,  when 
he  took  upon  himself  the  duties  of  executor,  was  only  about 
nineteen  years  of  age.  He  had  spent  the  most  of  his  earlier 
years  at  school,  from  whence  he  was  called  by  his  father  only  a 
short  time  before  his  death.  A  few  months  at  the  most  was  all 
the  time  given  to  James  R.  to  learn  anything  about  the  nature 
and  extent  of  his  father's  farming  and  clay  business.  But  the 
task  of  managing  these  he  manfully  undertook.  During  the 
greater  part  of  the  year,  for  several  years,  he  employed  from 
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twelve  to  eighteen  hands  to  assist  in  the  management  and  work- 
ing of  the  farm  and  clay  banks.  The  clay  was  transported 
-chiefly  to  different  localities  in  the  State  of  New  York.  He  had 
all  this  qare  and  management  upon  himself.  A  moment's  reflec- 
tion will  satisfy  any  person  accustomed  to  the  farming  business 
^nd  of  mining  and  disposing  of  minerals  of  any  kind,  that  the 
task  which  James  R.  had  thus  undertaken  required  constant 
attention.  It  is  perfectly  clear  that  nothing  short  of  the  most 
scrupulous  exactness  in  keeping  accounts  would  enable  him  to 
■do  justice  to  himself  and  to  his  cestuis  que  trust.  All  of  these 
considerations  have  induced  me  to  regard  the  position  which  the 
<K)mplainant  occupies  with  a  very  great  deal  of  liberality. 

But  these  considerations  are  enforced  by  the  fact  that  James 
R.,  his  mother  and  brothers  and  sister  occupied  the  homestead 
together  until  the  mother  was  married  in  1858,  and  that  he  and 
his  brothers  and  sister,  when  they  were  not  at  school,  occupied 
the  same  homestead  until  the  year  1865,  when  it  was  destroyed 
by  fire.  This  was  two  years  or  more  after  the  youngest  child 
arrived  at  maturity.  During  all  of  this  period  of  time  all  the 
provisions  of  the  household  were  provided  by  James  R.  from 
the  farm  or  with  the  produce  of  the  farm.  It  is  true,  in  1857 
James  R.  was  married  and  immediately  brought  his  wife  to  the 
homestead,  where  she  resided  and  enjoyed,  without  cost,  the  same 
bounties  that  were  provided  for  the  other  members  of  the  house- 
hold. The  brothers  and  sister  were  educated  at  Freehold,  or 
Princeton,  or  in  Brooklyn.  Neither  of  them  contributed  any 
<x)nsiderable  amount,  if  anything,  by  way  of  labor,  for  the  benefit 
of  the  estate. 

These  things  being  so,  I  think  it  would  be  the  duty  of  the 
•court,  even  at  this  late  day,  to  order  an  accounting,  provided  it 
could  be  had  with  reasonable  certainty,  that  no  great  injustice 
would  be  done  either  to  the  one  side  or  the  other.  I  say  this 
not  by  way  of  exception  to  the  most  favorable  doctrine  above 
iilluded  to,  but  because  of  the  relation  of  the  parties  and  the 
acquiescence  upon  both  sides  in  the  situation,  and  because  at  the 
time  of  the  filing  of  the  bill  all  the  parties  interested,  who  could 
speak  upon  the  subject,  were  still  living.     Yet  nevertheless  I  do 
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find  an  insurmountable  objection  to  anything  like  a  fair  and 
satisfactory  accounting  between  these  parties.  James  R.  claims 
that  there  is  due  to  him  $58,717.10.  Now,  how  can  this  be 
from  the  proof  before  me?  How  can  it  be  that  he  expended 
$58,717.10,  when,  according  to  his  own  showing,  he  only  re- 
ceived $119,184.99.  I  put  it  in  this  shape  because  it  seems  to- 
me to  be  not  only  reasonable,  but  perfectly  safe,  that  I  should  do- 
so,  as  the  further  consideration  of  the  case  will  show.  When 
the  testator  died,  James  R.  admits  that  he  had  no  estate  of  his^ 
own  whatever.  He  had  no  resources  from  whence  to  derive  an 
income  except  the  estate  of  his  father,  which  he  at  once  took 
charge  of.  And,  as  I  understand  his  testimony,  he  expended 
every  dollar  of  income  from  that  estate,  so  that,  when  Charles 
arrived  at  the  age  of  twenty-one  years,  in  1857,  the  estate  was 
indebted  to  him  over  $2,000.  In  1861  he  mortgaged  his  own 
interest  in  the  estate  for  $5,000.  In  December,  1862,  he  exe- 
cuted a  deed  of  conveyance  to  his  brothers  and  sister  for  all  of 
his  interest  in  the  real  estate  of  which  his  father  died  seized* 
At  the  same  time  he  took  from  them  an  instrument  in  the  nature 
of  a  defeasance,  in  which  was  the  following  clause : 

"  Whereas,  James  R.  Morgan  have  this  day,  by  two  separate  deeds  of  con- 
veyance of  even  date,  sold  and  conveyed  to  my  brothers  and  sister,  Lawrence 
O.,  Charles,  Ann  R.  and  Theodore  B.  Morgan,  all  my  right,  title  and  interest 
in  the  real  estate  left  by  my  father,  Charles  Morgan,  late  of  the  township  of 
South  Amboy,  dec'd,  and  situate  at  South  Amboy  aforesaid  <&  at  Trenton,  in 
said  state.  And  whereas,  the  said  deeds  of  conveyance  are  to  secure  any  pre- 
sumed debt,  amount  or  sum  that,  on  a  fair  and  just  settlement  of  the  said 
Charles  Morgan  estate,  may  or  shall  be  found  due  or  coming  from  the  said 
James  R.  Morgan  as  principal  <&  acting  executor  of  the  said  estate  of  his 
said  brothers  and  sbter ;  Now  it  is  hereby  declared  that  such  is  the  object  and 
intent  of  the  said  deed,  and  that,  on  payment  of  the  said  sum  so  aforesaid  the 
said  title  will  be  reconveyed,  or  any  surplus  refunded  the  option  of  the  said 
James  R.  Morgan." 

Just  before  the  execution  of  this  deed,  several  suits  were  insti- 
tuted against  him  in  the  State  of  New  York.  In  1867,  1868 
and  1869,  several  judgments  were  recovered  against  him,  one  for 
$1,893.21,  one  for  S328.86,  and  one  for  $490.95.  With  this 
condition  of  his  own  private  business  affairs,  is  it  not  a  pertinent 
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question,  how  was  it  possible  for  James  R.  to  sj)end  over  $58,000 
upon  this  plantation  for  the  benefit  of  his  brothers  and  sister 
more  than  he  received  therefrom  ?  This  simple  statement  alone 
seems  to  make  the  conclusion  to  which  I  have  come,  that  no 
satisfactory  and  just  accounting  can  be  had,  the  only  safe  one. 
But  look  again  at  the  issue  from  this  standpoint.  He  says  that 
he  only  received  $119,184.99,  and  expended  in  the  interest  of 
the  other  four  $58,717.10  in  excess  of  the  $119,184.99.  This, 
it  will  be  seen  at  a  glance,  is  almost  one-half  of  the  entire  receipts 
of  the  estate.  The  just  proportion  of  each  one,  of  the  $119,184.99, 
would  be  $23,836.99.  This  $23,836.99  represents  the  full  share 
of  James  R.,  according  to  his  own  showing.  He  expended  not 
only  all  the  other  shares,  but  two  and  one-half  times  his  own 
share.  This  makes  $34,886.11,  over  and  above  his  own  share, 
which  he  has  expended. 

But  James  R.  insists  that  he  did  actually  expend  over 
$176,000.  Taking  this  to  be  true,  there  is  no  suflBcient  testi- 
mony in  the  case  to  satisfy  me  that  the  estate  should  not  be 
credited  with  at  least  a  like  amount.  It  is  true,  he  says  he  was 
engaged  in  business  in  New  York  with  his  father-in-law,  and 
that  he  used  his  own  moneys  for  the  benefit  of  the  estate.  But 
giving  him  the  largest  credit  for  advances  made  from  this  direc- 
tion, and  they  can  have  no  real  influence  upon  the  results  to  be 
reached  from  his  other  statements.  In  other  words,  the  debtor 
side  of  the  account  would  be  largely  against  James  R.  from  any 
possible  showing  by  him.  Supposing,  therefore,  that  he  did  ex- 
pend over  $176,000  in  and  about  the  business  of  this  estate  as 
intimated,  I  conclude  that  that  really  represented  the  income 
from  that  estate.  Concluding,  as  I  have,  that  James  R.  could 
not  have  expended  in  the  interests  of  the  estate  any  more  money 
than  he  received  therefrom  (remembering  that  he  gave  a  $5,000 
mortgage,  executed  a  deed  to  his  brothers  and  sister,  and  the 
numerous  judgments  that  were  obtained  against  him),  then,  if  it 
be  true  his  brothers  and  sister  owe  him  over  $58,000,  it  inevitably 
follows  that  he  has  not  given  the  estate  credit  for  all  the  moneys 
which  he  has  received.  But,  further,  if  he  expended  over  $58,000 
more  than  his  account  shows  he  received,  and  if  he  is  entitled  to 
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that  sum  from  the  otliers,  it  would  seem  to  follow  beyond  question 
that  $176,000  even  does  not  represent  the  whole  estate,  for  the 
whole  estate  should  represent  the  interests  of  James  R.  as  well  as 
those  of  his  brothers  and  sister.  If  he  is  entitled  to  $58,717.10, 
then  the  whole  estate  must  inevitably  be  at  least  five  times  that 
amount,  or  $293,585.50.  And  when  it  is  considered  that  James 
R.  and  his  family  had  the  principal  part,  if  not  his  entire  living, 
out  of  this  estate,  then  the  true  one-fifth  would  be  considerably 
more  than  $58,000.  It  will  be  observed  that  James  R.  does  not 
say  that  this  balance  is  to  be  distributed  upon  a  &ir  adjustment 
of  the  rights  of  the  parties  between  himself  and  his  brothers  and 
sister,  but  claims  the  entire  amount,  $68,717.10,  as  due  to  him 
from  the  estate.  I  think,  if  this  be  true,  then  instead  of  his 
receipts  being  only  $119,184.99,  they  were  in  reality  over 
$300,000. 

But  this  only  serves  to  illustrate  the  utter  impossibility  for  the 
court  to  order  an  accounting  upon  terms  that  will  be  fair  and 
just  between  the  parties. 

From  this  view  of  the  case  as  presented  by  t\\e  complainant,, 
the  proper  practice  would  be  to  order  that  the  complainant's  bill 
be  dismissed,  were  it  not  for  the  allegations  therein  respecting 
the  said  deed  made  by  him  in  December,  1862,  and  delivered  to^ 
his  brothers  and  sister,  and  the  defeasance  which  they  delivered 
to  him  at  the  same  time.  The  insistment  is  that  these  instru*- 
ments  constitute  a  mortgage,  and  the  complainant  prays  that  he 
may  be  permitted  to  redeem  the  premises  therefrom. 

There  can  be  no  doiibt  that  this  deed  was  executed  and  de- 
livered as  security  for  whatever  might  apjiear  to  be  due  from 
James  R.  to  his  brothers  and  sister,  and  not  as  an  absolute  con- 
veyance as  between  themselves,  and  as  a  certain  manifestation  of 
which  the  defeasance  was  also  made  and  delivered.  Thi&  being 
so  the  mortgagor  has  the  right  of  redemption,  the  general  rule 
being,  once  a  mortgage  always  a  mortgage.  But  when  the  mort- 
gagor comes  in  and  asks  to  redeem,  the  burden  of  proof  is  upoo 
him.  He  must  establish  payment,  if  it  appears  that  any  certain 
amount  was  ever  due.  In  this  case,  as  I  understand  tlie  testis 
mony,  at  the  execution  and  delivery  of  the  said  instrumeots  there 
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had  been  and  was  no  accounting  between  these  parties,  and  there 
never  was  any  effort  at  an  accounting  prior  to  the  filing  of  the 
bill  in  this  cause.  Hence,  it  appears  from  any  view  presented 
by  the  complainant  that,  on  this  branch  of  the  case,  when  the 
foregoing  statements  are  considered,  the  same  uncertainty  be- 
clouds it. 

However,  it  is  alleged,  and  I  think  the  proof  establishes  it, 
that  the  defendants  were  in  possession  of  the  mortgaged  premises 
for  a  number  of  years,  and  it  is  insisted  that  they  should  account 
for  the  rents  and  profits,  so  that  the  balance,  if  any,  due  to  them 
from  James  S*.  may  be  paid  by  him.  In  ordinary  cases  this 
right  is  recognized.  But  the  whole  case  must  be  considered,  and 
there  is  not  a  h*ne  in  the  testimony  tliat  relieves  it  from  the  em- 
barrassments above  adverted  to.  I  can  make  no  application  of  the 
testimony  in  whole  or  in  part  which  will  warmnt  me  in  deter- 
mining that  the  defendants  are  indebted  to  James  S..  to  an 
amount  equal  to  what  he  may  be  indebted  to  them. 

But  this  does  not  dispose  of  all  the  equities  between  these 
parties  because  of  the  giving  of  said  deed  and  defeasance.  While 
I  conclude  that  James  R.  has  not  shown  himself  entitled  to  re- 
deem, the  defendants  have  not  established  their  right  to  retain 
whatever  lien  those  instruments  may  have  secured  to  them. 
Having  been  in  possession  for  a  numl)er  of  years,  it  was  their 
duty  to  keep  accounts,  and  when  called  upon  for  that  purpose  to 
state  such  accounts  in  a  clear  and  explicit  manner.  In  their 
answer  to  the  original  bill  they  prayed  an  accounting  and  in- 
sisted that  the  complainant  was  largely  indebted  to  them.  As 
above  stated  in  their  answer  to  the  amended  bill,  they  insisted 
that  the  complainant  was  guilty  of  laches  and  asked  that  his  bill 
be  dismissed.  With  neither  of  their  answers  did  they  bring  iu 
any  account.  Nor  have  they  in  their  testimony  presented  any 
statements,  or  given  any  data,  from  which  any  fair  and  just 
account  can  be  made.  Nothing  is  better  settled  in  the  practice  of 
the  court  than  that  defendants  when  called  upon  to  account  must 
present  their  accounts  with  their  answer,  and  to  establish  them  by 
proof.  To  do  these  things  was  plainly  the  duty  of  the  defendants. 
They  evidently  have  relied  upon  the  weaknesses  of  the  complain- 
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ant's  case  rather  than  the  strength  of  their  own.  In  this  respect, 
if  their  case  had  any  vitality,  they  have  been  in  error ;  for  in  all 
matters  of  accounting,  esi>ecially  where  the  rights  of  the  parties 
spring  from  transactions  in  and  about  the  same  matters  or  the 
same  business,  both  parties  are  actors,  and  each  one  must  present 
and  establish  his  claim  in  order  to  obtain  the  judgment  of  the 
court  thereupon  in  his  favor.  Therefore,  having  been  in  posses- 
sion for  a  number  of  years,  it  was  their  duty  to  account  for  the 
rents  and  profits  of  James's  interest,  provided  they  insisted  upon 
holding  the  said  instruments  as  a  lien,  and,  having  failed  in  this 
particular,  there  is  no  ground  for  any  equitable  claim  upon  their 
part  against  their  brother. 

These  observations  respecting  the  equities  of  the  defendants 
are  the  legitimate  outgrowth  of  the  answers  of  the  defendants 
and  the  testimony  and  discussion  in  the  cause.  Yet,  while  these 
defects  appeared  in  the  answers,  they  were  not  excepted  to,  and 
this  largely  justified  what  seemed  to  be  the  conclusion  of  the  de- 
fendants that  the  entire  burden  of  establishing  the  just  rights  of 
the  parties  had  been  undertaken  by  the  complainant,  and  that  it 
in  reality  devolved  upon  him. 

Therefore,  I  conclude  that  the  complainant  is  not  entitled  to 
an  accounting,  either  as  between  himself  as  executor  under  the 
will  named  nor  as  agent  or  otherwise  in  management  of  the  said 
lands  and  premises  for  his  brothers  and  sister,  nor  as  between 
himself  as  mortgagor  in  possession  and  them  as  mortgagees.  But 
I  also  conclude  that  the  defendants  have  failed  to  show  that  there 
is  anything  due  to  them  upon  the  said  mortgage,  and  that  there- 
fore the  same  has  been  satisfied  as  to  the  complainant,  and  that 
it  is  their  duty  to  execute  releases  to  him  for  the  same.  Neither 
party  is  entitled  to  costs  as  against  the  other. 
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Catharine  Schnitzius 

V. 

William  T.  Bailey. 

1.  Where  water,  whether  coining  from  springs  or  rains  or  melting  snows,  has 
flowed  over  lands  of  the  complainant  in  a  well-defined  channel  for  a  period  of 
time  so  long  that  the  memory  of  man  runneth  not  to  the  contrary,  to  and  upon 
lands  of  an  adjoining  proprietor,  the  court  will,  by  its  mandatory  injunction, 
require  such  adjoining  proprietor  to  remove  any  obstruction  placed  upon  his 
land  to  prevent  such  water  from  flowing  to  and  over  his  lands. 

2.  In  such  case  it  can  make  no  difierence  whether  such  channel  be  natural 
or  artificial.  If  the  complainant,  in  order  to  improve  his  lands  for  agricul- 
tural or  trade  purposes,  alter  such  channel  upon  his  own  land  or  increases  the 
volume  or  velocity  of  the  water,  the  adjoining  proprietor  has  no  cause  of  com- 
plaint unless  he  can  show  that  he  has  sustained  material  damage  thereby. 


On  final  hearing. 

Mr.  Thomas  E.  French,  for  the  complainant. 

Mr.  John  W.  WeacoUy  for  the  defendant. 

Bird,  V.  C. 

Upon  final  hearing  in  this  case,  nothing  has  been  developed  in 
the  testimony  or  in  the  argument  of  counsel  to  vary  the  import- 
ant facts  upon  which  my  conclusions  were  founded  at  the  hearing 
of  the  order  to  show  cause  why  a  preliminary  mandatory  injunc- 
tion should  not  be  issued.  See  Schnitzius  v.  Bailey,  13  Stew.  Eq. 
^47.  Such  an  injunction  was  tlien  advised.  The  cause  was 
taken  to  the  court  of  errors  and  appeals  and  the  order  advising 
the  injunction  was  reversed.  Bailey  v.  Schnitzixis,  18  Stew.  Eq. 
178.  The  only  question  then  was,  whether  a  mandatory  injunc- 
tion should  issue  at  that  stage  of  the  case  or  not. 

The  case  as  it  then  stood,  and  even  more  conclusively  as  it 
now  stands,  is  within  the  reasoning  of  the  well-considered  case 
of  Earl  V.  De  HaH,  1  Beas.  S81.  The  premises  in  the  last-named 
-case  being  city  property  and  the  premises  in  this  case  being  farm 
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land,  there  are  considerations  in  this  case  which  are  important  to 
advert  to,  because  such  considerations  bring  it  also  within  the  im- 
portant  cases  of  Peck  v.  Goodberlettj  109  N.  Y.  180,  and  McCor- 
mick  V.  HoraUj  81  N,  Y,  86,  According  to  these  cases,  it  is  good 
policy  for  courts  to  encourage  the  cultivation  of  the  soil  for 
agricultural  and  trade  purposes.  If  the  farmer  can  improve 
his  land  by  changing  the  water-course  thereon  which  passes 
from  his  land  to  and  upon  lands  of  the  lower  proprietors  without 
substantial  injury  to  such  lower  proprietor,  he  may  do  so.  To 
this  extent  he  may  increase  the  volume  or  velocity  thei-eof  by 
surface  or  under-drainage.  The  lower  proprietor  has  no  right  to 
complain  unless  he  can  show  material  injury. 

The  testimony  offered  by  the  defendant  in  this  case  shows  thai 
the  dit€h  or  channel  through  which  the  water  flows  from  the 
complainant's  land  is  from  three  to  four  feet  wide,  throughout 
the  greater  part  of  it8  length,  and  from  two  to  three  feet  deep* 
It  is  insisted  that  this  channel  is  an  artificial  one,  for  the  reason 
that  if  the  water  had  taken  its  natural  course  it  would  have  de- 
parted from  the  line  of  this  ditch  about  half  way  across  the  field^ 
and,  instead  of  pursuing  a  westerly  course,  would  have  gone  in  a 
northwesterly  course,  crossing  the  lane  and  entering  upon  the 
land  of  the  defendant  several  hundred  feet  north  from  where  the 
complainant  insists  it  should  and  always  has  crossed  the  lane  and 
entered  upon  defendant's  land.  From  the  evidence,  it  cannot 
possibly  make  any  material  difference  as  to  what  the  judgment 
of  the  court  should  be  on  this  point ;  for  if  the  ditch  was  opened 
or  made  by  hand,  and  not  by  the  force  of  the  water,  it  has  been 
in  existence  so  long  that  the  memory  of  man  runneth  not  to  the 
contrary  and  will  not  be  interfered  with.  The  same  may  be  said 
of  several  of  the  underdrains.  Clearly  they  have  been  in  use 
for  a  very  long  period  of  time.  The  complainant  made  addi- 
tional drains.  But  all  this  work  was  for  the  improvement  of 
the  land  for  agricultural  purposes.  There  is  no  proof  that  the 
volume  or  velocity  of  the  water  was  in  anywise  increased. 

As  the  law  stands  according  to  the  cases  above  referred  to,  it  is 
not  in  any  sense  material  to  determine  whether  the  water  spoken 
of  in  this  case  comes  in  part  from  springs  or  in  the  whole  from 
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rains  or  melting  snow.  There  is  no  doubt  that  large  portions- 
of  the  thirty-acre  tract  named  in  the  complainant's  bill  of  com- 
plaint are  so  wet,  marshy  or  spongy,  as  to  be  unproductive,  and 
that  by  clearing  out  that  main  ditch,  and  by  opening  the  old 
underdrains,  and  putting  in  new  ones,  the  natural  wet  condition 
of  the  soil  has  been  overcome  as  to  enable  the  complainant  to 
raise  fair  crops  thereon. 

I  will  advise  that  a  mandatory  injunction  do  issue  according^ 
to  the  prayer  of  the  bill.     The  complainant  is  entitled  to  costs^ 


Samuel  L.  Baily,  receiver, 

V. 

William  Burgess. 


1.  Where  two  persons  are  interested  in  the  promotion  of  an  enterprise  and 
one  of  them  agrees  to  furnish  money  and  the  other  to  expend  it  for  the  com* 
mon  benefit,  the  latter  is  bound  to  account  for  his  disbursements  and  is  liable 
for  that  which  has  not  been  properly  expended. 

2.  If,  in  the  performance  of  his  undertaking,  he  is  guilty  of  negligence,  to 
overcome  which  requires  further  disbursements,  he  is  not  entitled  to  retainr 
such  disbursements. 

3.  Under  such  circumstances  the  agent  is  responsible  to  the  principal  for  his 
misconduct  or  negligence. 

4.  Where  one  of  two  or  more  persons  engaged  in  establishing  a  business  for 
the  common  welfare  performs  a  particular  part  thereof,  he  is  not  entitled  to 
compensation  therefor  without  special  agreement. 


On  final  hearing  on  pleadings  and  proofs. 

Mr.  George  0.  Vanderbilt  and  Mr,  Woodbury  D,  Holt,  for  the 
complainant. 

Mr,  James  Buchanan,  for  the  defendant. 
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In  this  case,  it  appears  that  one  Andrew  L.  Rowland,  Mr. 
Burgess,  the  defendant,  and  others  were  about  forming  a  company 
for  the  manufacture  of  pottery  ware  under  the  name  of  the  Artistic 
Ohina  Company,  of  which  the  complainant  is  receiver.  While 
negotiations  for  that  purpose  were  in  progress,  it  became  desir- 
able to  purchase  the  plant  in  which  the  Hope  China  Company 
were  doing  business.  The  title  to  the  real  estate  in  which  the 
latter  company  was  doing  business  was  in  the  name  of  Samuel 
D.  Hope,  against  which  plant  and  real  estate  were  certain  mort- 
gages and  judgments.  Mr.  Burgess  has  been  a  long  time  in  the 
pottery  business  and  was  thoroughly  informed  as  to  what  was 
necessary  to  make  a  successful  working  plant,  and  had  also 
informed  himself  as  to  the  value  of  the  Hope  plant  and  the 
general  nature  and  extent  of  the  liens  upon  it.  When  the 
arrangements  for  the  organization  of  the  Artistic  China  Com- 
pany were  about  completed,  Mr.  Burgess  assured  the  other  parties 
interested  that  the  title  to  the  Hope  property  and  all  the  encum- 
brances, with  one  exception,  could  be  procured  for  J5,000. 
After  the  company  was  organized,  a  resolution  was  passed  by 
the  board  of  directors,  of  which  Mr.  Burgess  was  one,  that  he 
should  proceed  to  procure  the  title  and  satisfy  the  encumbrances 
4is  cheaply  as  possible.  For  this  purpose  Andrew  L.  Rowland 
advanced  to  Mr.  Burgess  $5,000. 

Mr.  Burgess  is  now  called  upon  to  account  for  the  application 
of  these  moneys,  and  to  pay  over  to  the  receiver  of  the  com- 
plainant company  any  balance  which  he  has  remaining  in  his 
hands.  I  have  heretofore  decided  that  Mr.  Burgess  was  acting 
as  an  agent  in  this  matter,  and  was  required  to  exercise  the  skill 
tind  judgment  of  a  prudent  man  in  the  expenditure  of  this  fund 
and  to  account  upon  that  basis.  The  question  now  is,  whether 
he  is  entitled  to  be  credited  with  all  of  his  disbursements,  and  to 
be  charged  with  interest  upon  money  still  in  hand  and  upon 
moneys  in  his  bands  a  long  period  of  time  before  they  were  dis- 
bursed in  the  payment  of  proper  claims.  His  own  showing 
admits  in  hand  $422.45.  To  this  should  be  added  the  item 
«nder  date  of  May  2d,  1889,  of  $150,  and  the  item  of  May  2d, 
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1889,  of  $181.91.  To  the  sum  total  of  these,  interest  should  be 
added  from  the  1st  day  of  April,  1887,  to  the  date  of  the 
decree.  This  allows  Mr.  Burgess  fully  three  months  and  a  half 
to  discharge  all  liens  against  these  premises,  which  liens  were,  at 
the  time  he  undertook  to  discharge  them,  due  and  pressing  for 
payment.  One  claim  of  $317  he  did  not  pay  until  the  2d  day 
of  June,  1889.  Upon  this  he  should  be  charged  with  interest 
from  the  1st  day  of  April,  1887,  until  the  time  of  payment. 

Mr.  Burgess  is  charged  with  interest  upon  the  balance  of 
funds  in  his  hands,  because  it  was  his  duty  to  complete  hi& 
.  undertaking  in  a  reasonable  time  and  at  once  to  account  to  hi& 
principal.  He  is  not  allowed  the  items  of  $150  and  $181.91, 
fees  and  costs  paid  to  solicitors  for  the  foreclosure  of  mortgages 
which  were  liens  upon  the  premises,  because  no  sufficient  reason 
has  appeared  for  incurring  any  such  expense.  It  appears  from 
his  own  statement  that  the  amount  due  upon  these  mortgages 
was  paid  by  him  during  the  first  month  after  he  undertook  the 
labor  of  discharging  them  and  had  received  the  money  for  that 
purpose.  At  the  hearing,  and  upon  the  argument,  the  only 
excuse  offered  for  these  large  outlays  was  the  fact  that,  in  secur- 
ing the  title  to  the  Hope  China  Company  plant  for  the  Artistie 
China  Company,  Mr,  Burgess  had  the  title  transferred  to  a  per- 
son by  the  name  of  Arthur  Roland  instead  of  Alexander  S; 
Rowland,  when,  in  fact,  there  was  do  such  person  known  a& 
Arthur  Roland.  It  appears  that  at  the  time  he  undertook  to- 
discharge  these  liens  one  of  the  mortgages  held  by  David  Shaw 
was  being  foreclosed.  He  took  an  assignment  of  this  mortgage 
on  the  13th  day  of  December,  1886,  and  at  the  same  time  had 
the  deed,  above  referred  to,  executed  by  Samuel  D.  Hope,  the 
owner.  Before  anything  was  effectually  done  under  said  fore- 
closure proceedings  by  Mr.  Burgess,  Shaw  died.  On  November 
the  20th,  1888,  within  a  few  days  of  two  years  after  he  took  the 
assignment  of  the  mortgage,  and  after  the  said  deed  was  made, 
Mr.  Burgess  comes  into  this  court  by  his  petition,  asking  ta 
have  the  said  suit  revived,  in  which  i)etition  he  states,  *'  that  by 
inadvertence,  ignorance  and  mistake  the  said  deed  was  drawn  in 
such  a  manner  that  although  it  was  intended  by  the  parties  that 
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the  said  mortgaged  premises  should  be  conveyed  to  the  said 
Alexander  S.  Rowland,  yet,  through  a  misnomer,  his  name  was 
spelled  'Arthur  Roland.'"  This  Alexander  S.  Rowland  was 
in  the  employ  of  the  company  of  which  Mr.  .Burgess  was  at 
that  time  an  active  member.  Through  this  Alexander  many  of 
the  negotiations  have  been  carried  on  by  Mr.  Burgess.  It  is 
plain,  therefore,  that  it  was  not  only  an  inadvertance,  but  a  very 
gross  blunder  to  accept  this  title.  And  what  aggravates  it  is, 
that  he  should  wait  nearly  two  years  before  he  attempts  actively 
to  correct  it,  when  it  might  have  been  done  at  the  instant  when 
the  deed  was  about  to  be  delivered  by  taking  a  proper  one  from 
Samuel  D.  Hope.  Surely,  the  charges  consequent  upon  such 
blunder  and  such  proceedings  should  not  be  charged  to  the  prin- 
cipal. I  understand  the  rule  of  law  to  be  well  settled,  that  an 
agent  is  chargeable  with  the  consequences  resulting  from  his  own 
negligence.     Story,  in  his  work  on  Agency,  section  17,  says: 

"  That  whenever  an  agent  violates  his  duties  or  obligations  to  his  principal, 
-whether  it  be  by  exceeding  his  authority  or  by  positive  misconduct,  or  by 
mere  negligence  or  omission  in  the  proper  functions  of  his  agency,  or  in  any 
other  manner,  and  any  loss  or  damage  thereby  falls  on  his  principal,  he  is 
responsible  therefor  and  bound  to  make  a  full  indemnity." 

I  think  he  ought  to  be  credited  with  the  moneys,  paid  for 
insurance,  for  the  reason  that  the  company  had  the  benefit  of  the 
insurance. 

I  think  he  is  not  entitled  to  commissions  by  way  of  compen- 
sation for  services,  without  a  special  agreement,  for  the  reason 
that  it  was  a  mutual  effort  upon  the  part  of  the  Rowlands  and 
Burgess  to  organize  a  company.  This  was  part  of  the  work  to 
that  end.  Mr.  Rowland  was  to  furnish  the  money  and  Mr. 
Burgess  was  to  secure  the  title  and  discharge  the  liens,  and  the 
company,  of  which  they  were  members,  was  to  have  the  benefit 
thereof. 

The  complainant  is  entitled  to  costs. 
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Joseph  L.  Reeves,  guardian  in  lunacy  of  Isabella  Iredell,  1 49  197 

48    415 
fi2    684 

^*  4ni5 

_58_38» 

Allan  S.  Morgan,  Rebecca  C.  Morgan,  bis  wife,  William 
A.  Morgan  and  Jesse  C.  Morgan. 

1.  This  court  has  jurisdiction  to  enforce  payment  of  a  non-negotiable  bond 
which  has  been  lost  or  destroyed  or  has  come  to  the  possession  of  the  obligor 
and  such  possession  is  denied  by  him. 

2.  When  a  married  woman  is  sued  upon  a  joint  and  several  obligation  which 
does  not  show  on  its  face  that  she  occupied  the  position  of  surety,  the  burthen 
is  upon  her  to  set  up  and  prove  the  defence  of  suretyship  on  her  part. 


Final  bearing  on  bill,  answer  and  proofs. 

Mr,  AvMin  H.  Swackhamery  for  tbe  complainant. 

Mr,  Robert  S,  Clymer,  for  tbe  defendants. 

Pitney,  V.  C. 

On  tbe  15tb  of  February,  1890,  a  jury  of  Gloucester  county, 
^jonvened  upon  a  writ  de  lunatico  inquirendo  issued  out  of  tbis 
<x)urt,  found  Mrs.  Isabella  Iredell,  of  Mantua,  in  tbat  county,  a 
iunatic  and  of  unsound  mind,  without  lucid  intervals,  and  inca- 
pable of  the  government  of  herself  and  her  estate,  and  that  she 
iiad  been  in  the  same  state  of  lunacy  for  five  years  before  that 
date.  The  return  of  the  inquisition  embodying  this  finding  was 
-duly  confirmed  by  this  court,  and,  upon  being  sent  down  to  the 
X)rphans  court  of  Gloucester  county,  the  complainant  was,  about 
the  1st  of  April,  1890,  appointed  her  guardian  in  lunacy. 

By  this  bill  he  seeks  to  establish  and  enforce  two  several 
•bonds,  one  of  which  was  secured  by  a  mortgage,  which  he  allies 
'were  given  to  the  lunatic  by  the  defendants,  or  some  or  one  of 
ihem,  and  which  bonds,  with  the  mortgage,  have  been  lost  or  de- 
stroyed or  have  come  to  the  hands  of  and  are  concealed  by  the 
^defendants.     The  first  of  these  securities  is  a  bond  with  a  war- 
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rant  of  attorney  to  confess  judgment,  and  a  mortgage  to  secure^ 
it,  dated  March  6th,  1879,  executed  by  the  defendant  William  A^ 
Morgan  to  the  lunatic,  to  secure  $500  in  one  year,  with  interest, 
covering  a  house  and  lot  in  Mantua,  now  owned  by  the  defendant 
Rebecca  C.  Morgan,  and  upon  which  the  defendant  Jesse  C.  Mor- 
gan holds  a  second  mortgage.  He  is  made  a  party  on  that 
account,  but  has  not  answered,  and  will  not  be  further  noticed. 
The  existence  of  this  bond  and  mortgage  is  admitted.  The 
second  of  these  securities  as  described  is  the  joint  and  several 
bond  with  warrant  of  attorney  to  confess  judgment,  executed,  as 
is  alleged,  by  the  defendants  Allan  S.  Morgan,  Rebecca  C,  his 
wife,  and  their  son  William  A.  Morgan,  to  the  lunatic  to  secure 
$600  in  one  year,  with  interest,  and  dated  about  July  25th, 
1883.  The  existence  of  this  instrument  is  denied  by  the  de- 
fendants. 

The  defence  as  to  the  $500  bond  and  mortgage  is  that  it  has 
been  paid  in  full  and  duly  and  properly  cancelled  of  record.  In 
support  of  this  allegation  a  receipt  is  produced,  signed  by  Mrs. 
Iredell,  in  these  words — 

"  Mantua,  N.  J.,  May  19, 1887. 
"  Beoeived  of  Rebecca  C.  Morgan  $525  for  principal  and  interest  in  full  for- 
bond  and  mortgage  supposed  to  be  lost  or  mislaid,  I  hold  against  the  house  and. 
lot  on  Mantua  Avenue  in  Mantua  N.  J. 

"IsABELiiA  Iredell." 

and  also  a  satisfaction  piece  executed  and  duly  acknowledged  by 
Mrs.  Iredell  on  the  26th  of  July,  1889,  acknowledging  payment 
in  full  of  the  amount  due  upon  that  mortgage. 

With  regard  to  the  alleged  $600  bond  the  defendants  admit 
that  Mrs.  Iredell  did  loan  $600  to  Allan  S.  Morgan  on  Septem- 
ber  21st,  1883,  and  they  allege  that  he  gave  her  his  bond  for 
that  amount  without  security,  and  that  he  paid  the  amount  to* 
her  in  four  several  payments,  the  last,  for  $165,  on  August  25th,. 
1887,  and  he  produces  her  receipt  for  that  payment  in  these 
words :  "  Mantua,  N.  J.  August  25, 1887,  Received  of  Allan  S. 
Morgan  $165  balance  in  full  on  bond  which  cannot  be  found. 
Isabella  Iredell." 

The  value  of  these  receipts  and  the  sealed  discharge  as  evi- 
dence depends  upon  the  mental  condition  of  the  lunatic  at  their 
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date.  The  inquisition  reaches  back  to  February,  1885,  and  over- 
rides their  date  two  years  and  more.  As  against  the  defendants 
it  is  on  its  face,  according  to  well-settled  ruleSy  prima  facie  evi- 
dence only.  But  in  this  case  more  strength  as  against  them  is 
claimed  for  it,  for  the  following  reasons :  At  its  date  Mrs.  Ire- 
dell was  living,  and  had  been  for  several  months,  in  the  family 
of  the  defendants,  and  was  under  their  control.  By  the  family 
I  mean  Allan  S.  Morgan  and  his  wife,  Rebecca,  and  their  son, 
William  A.  Morgan,  a  young  man  living  at  home.  The  bill 
allies  and  the  answer  admits  that  of  these  three  answering 
defendants,  the  father  and  son  appeared  in  person,  and  that  all 
three  were  represented  by  counsel  before  the  inquisition,  and 
contested  the  insanity  of  Mrs.  Iredell.  It  also  appears  that  they 
did  not  prpdnce  her  there  to  be  seen  by  the  jury,  though  she  was 
not  over  three  miles  away  and  quite  able,  physically,  so  far  as 
appears,  to  attend.  These  circumstances  do  certainly  give  the 
inquisition  increased  weight  as  against  these  defendants.  But  I 
do  not  find  it  necessary  to  determine  whether  they  render  it  con- 
clusive as  against  them. 

At  the  hearing,  witnesses  upon  the  subject  were  produced  by 
both  parties,  and  upon  the  testimony  given  by  them,  and  quite 
independent  of  the  inquest,  I  come  without  difficulty  to  the  con- 
clusion that  the  condition  of  Mrs.  IredelPs  mind  at  the  date  of 
the  receipts  in  question  was  such,  at  best,  as  to  render  them  prac- 
tically worthless  as  evidence.  Here,  again,  the  defendants  did 
not  produce  Mrs.  Iredell  at  the  hearing,  although  alleging  that 
she  was  sane,  and  that  her  mind  and  health  had  both  improved 
materially  since  her  residence  with  them,  which  still  continued. 
I  do  not  deem  it  worth  while  to  state  the  evidence  at  length. 
Mrs.  Iredell  is  not  far  from  seventy  years  of  age.  She  has  no 
children.  Her  husband  was  killed  in  the  late  war,  and  she  has 
enjoyed,  and  still  enjoys,  a  widow's  pension  of  $12  a  month. 
For  many  years  she  kept  an  ice  cream,  cake  and  candy  shop  in 
Mantua,  and  was  very  saving  and  careful  in  her  expenditures, 
and  saved  money  enough  to  own  a  house  there,  and  had  consid- 
erable loaned  out  on  bonds  and  mortgages.  Mrs.  Rebecca  C. 
Morgan  is  her  sister  of  the  whole  blood,  and  a  Mrs.  Harriet 
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Sooy,  wife  of  Samuel  T.  Sooy,  and  a  Mr.  Paul,  all  living  in 
Mantua,  are  her  sister  and  brother  of  the  half  blood.  Besides 
these  she  has  a  nephew  of  the  whole  blood.  She  never  had  busi- 
ness talent  sufficient  to  attend  with  safety  to  the  investment  of 
her  money,  and  at  all  times  depended  upon  her  relatives  and 
friends — mainly  Mr.  Sooy — to  do  it  for  her.  Before  the  middle 
of  the  last  decade  she  began  to  manifest  a  change  in  her  habits 
of  mind  and  body ;  she  became  forgetful  and  slovenly  and  filthy 
in  her  dress  and  house  to  the  last  d^ree ;  withal  she  was  credu- 
lous, confiding  and  easily  imposed  upon.  Two  physicians  of  the 
village  were  sworn ;  one  pronounced  her  to  be  suffering  from  a 
mild  type  of  what  he  called  "  perceptional  insanity."  She  had, 
he  said,  fixed  hallucinations  and  delusions,  and  was  incapable  of 
reasoning  and  exercising  judgment,  and  had  been  in  that  condi- 
tion for  five  years  or  more.  He  also  swore  that  she  was  credu- 
lous and  easily  imposed  upon.  The  other  physician,  while 
admitting  that  her  mind  had  been  at  times,  at  least,  for  several 
years  in  an  abnormal  condition,  was  disposed  to  believe  it  might 
have  been,  and  probably  was,  caused  by  the  use  of  opium  in 
some  of  its  forms.  He  kept  a  drug  store,  and  had  sold  her  some 
laudanum  on  a  few  occasions,  and  inferred  that,  in  addition,  she 
had  procured  the  drug  at  the  country  stores.  But  the  salesman 
at  the  store  near  her  residence,  which  she  patronized,  had  never 
sold  her  any,  nor  known  of  her  having  inquired  for  it,  and  after 
she  went  to  live  with  the  defendants  she  manifested  no  craving 
for  it,  as  she  undoubtedly  would  have  done  had  she  been  in  the 
habit  of  taking  it. 

The  remaining  questions  in  the  case  are  the  following : 

First.  Was  the  $600  bond  in  fact  executed  by  the  three 
defendants,  Allan  S.,  Rebecca  C.  and  William  A.  Morgan,  as 
alleged  by  the  complainant,  or  by  tlie  first-mentioned  person 
alone,  as  alleged  by  the  defendants  ? 

Second.  Have  either  or  both  of  the  bonds  above  mentioned 
been  paid? 

Third.  If  the  $600  bond  has  not  been  paid,  has  thb  court 
jurisdiction  to  enforce  it? 

Fourth.  If  so,  then  is  it  enforceable  against  Mrs.  Morgan  ? 
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I  will  consider  the  first  and  second  questions  together.  Mrs. 
Iredell  for  many  years  lived  alone  in  her  house  with  the  excep- 
tion of  a  boarder,  a  Mr.  Middleton,  a  middle-aged  widower,  who 
lived  with  her  for  many  years,  including  several  in  the  first  half 
of  the  last  decade.  Just  when  he  ceased  to  live  with  her  does 
not  appear,  but  he  was  not  living  with  her  in  1887,  and  did  not 
after  that  date.  Mr.  Samuel  T.  Sooy,  the  husband  of  her  half- 
sister,  above  named,  swears  that  about  the  25th  of  July,  1883 — 
which  date  is  fijfed  with  reasonable  certainty  by  an  entry  on  Mrs. 
IredelFs  bank  account — she  requested  him  to  attend  to  carrying 
through  a  loan  of  $600  she  proposed  to  make  to  the  Morgans  on 
their  joint  bond.  The  financial  condition  of  the  Morgans  at 
that  date  was  as  follows :  Allan  S.  Morgan  had  been  the  owner 
of  real  estate  in  Mantua,  including  a  house  and  lot,  a  small  farm 
and  a  carriage  manufactory,  and  was  and  had  been  for  many 
years  engaged  in  the  business  of  manufacturing  carriages.  In 
1879  he  had  failed  in  his  business,  and  his  real  estate,  which  was 
heavily  mortgaged,  had  been  sold  by  the  sherifi^,  and  had  been 
bought  in  by  his  wife,  and  the  business  was  from  that  date  car- 
ried on  under  his  supervision  and  management,  but  in  the  name 
of  his  son,  William  A.  Morgan,  who  lived  with  his  parents,  and 
the  father  continued  from  that  time  to  be,  and  was  up  to  the  date 
of  the  hearing,  confessedly  insolvent.  In  1880,  shortly  after 
this  failure,  William  A.  Morgan  conveyed  to  his  mother  the 
house  and  lot  which  he  had  the  year  before  mortgaged  for  $500 
to  Mrs.  Iredell,  so  that  at  the  date  of  the  proposed  loan  all  the 
property  of  the  Morgans  was  owned  by  the  wife,  while  the  busi- 
ness was  managed  by  the  father  with  the  aid  of  the  son,  and  in 
the  son's  name.  In  pursuance  of  Mrs.  Iredell's  request,  Mr. 
Sooy,  as  he  swears,  went  in  July,  1883,  to  the  oflBce  of  the  Mor- 
gans, in  their  factory,  and  there,  in  his  presence,  the  three,  father, 
wife  and  son,  executed  a  joint  and  several  bond  in  the  usual  form 
with  warrant  of  attorney,  to  confess  judgment  to  Mrs.  Iredell  to 
secure  $600.  He,  Sooy,  witnessed  it,  and  took  it  to  his  house  to 
deliver  it,  and  to  receive  from  Mrs.  Iredell  and  hand  to  the 
Morgans  the  money  upon  it.  She  came  into  his  house  with  the 
money  in  bills,  and  it  was  counted  out  and  the  bond  was  pro- 
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duced  and  read  over.  Mrs.  Iredell  asked  if  he,  Sooy,  was  going- 
to  sign  it  also,  and  he  replied  that  he  was  not,  except  as  witness* 
She  then  declined  to  loan  the  money  on  the  security  of  the  Mor- 
gans alone,  and  took  it  away,  and  Sooy  redelivered  the  bond  to* 
the  Morgans.  A  very  few  days  afterwards,  to  wit,  on  the  31st 
of  July,  1883,  he,  at  Mrs.  IredelPs  request,  took  from  her  the 
$600,  and  deposited  it  to  her  credit  in  the  bank  at  Woodbury. 
The  bond  in  questidn  was  seen  on  this  occasion  by  Mrs.  Sooy,. 
who  swears  it  was  read  in  her  presence  by  her  husband,  and  that 
the  names  of  the  three  Morgans  were  in  it.  On  the  21st  of 
September  following  Mrs.  Iredell  signed  a  check,  in  the  hand- 
writing of  William  A.  Morgan,  and  in  his  favor,  on  the  Wood- 
bury bank  for  $600,  and  by  it  this  money  was  transferred  on 
the  books  of  the  bank  from  Mrs.  IredelPs  credit  to  that  of 
William  A.  Morgan.  Mr.  Sooy  ftirther  swears  that  the  next 
spring  (1884)  he  went,  as  he  was  in  the  habit  of  doing,  to  Mrs. 
IredelPs  house  to  make  some  endorsements  for  her  of  interest  on- 
some  of  her  securities,  and  then  discovered  among  her  papers 
this  identical  $600  bond,  which  had  been  executed  in  his  pres- 
ence and  witnessed  by  him,  and  which  he  had  returned  to  the 
Morgans,  and  he  then  learned  from  Mrs.  Iredell,  and  also  after- 
wards in  conversation  with  Allan  S.  Morgan,  that  the  loan  had 
been  carried  through  on  the  bond  he  had  witnessed  without 
further  security.  He  further  swears  that  frequently  between 
that  time  and  1887  he  had  occasion  to  overhaul  Mrs.  IredelPs 
securities  for  the  purpose  of  endorsing  payments  of  interest — 
persons  paying  interest  to  Mrs.  Iredell  were  in  the  habit  of  ask- 
ing Mr.  Sooy  or  some  other  person  to  be  present  as  witness  and 
to  make  the  endorsement — and  always  saw  this  bond  among  her 
papers,  and  on  several  occasions  opened  it,  and  saw  two  or  three 
endorsements  of  interest  upon  it.  About  the  middle  of  May, 
1887,  Mr.  Sooy  was  called  upon  to  go  to  Mrs.  IredelPs  house  to- 
make  an  endorsement  of  interest,  and,  as  usual,  she  produced  all 
her  securities,  and  he  discovered  among  tliem,  for  the  first  time,, 
three  bonds  with  warrants  of  attorney  to  confess  judgment,  and 
three  mortgages  upon  land  to  secure  them,  made  by  Mr.  Middle- 
ton  to  her,  and  all  the  mortgages  were  unrecorded.     One  of 
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these  mortgages  for  $1,000  covered  a  Iiouse  and  lot  in  Mantua, 
upon  which  Mr.  Sooy  happened  to  know  that  Mr.  Middleton 
had  executed  a  later  mortgage,  which  was  duly  recorded,  and 
which  rendered  Mrs.  Iredell's  mortgage  worthless.  He  at  once 
called  on  and  consulted  the  elder  Morgan  upon  the  situation. 
He  suggested  that  all  Mrs.  IredelFs  papers  should  be  brought  to 
his  (Morgan's)  office  and  looked  over,  and  that  judgment  should 
be  entered  up  on  the  $1,000  bond-^-the  mortgage — security  for 
which  had  been  cut  out  by  the  later  one.  All  this  was  done — 
the  papers,  as  Sooy  swears,  were  put  in  Morgan's  possession — 
judgment  was  entered  on  May  20th  and  execution  issued  against 
Middleton.  The  result  of  this  was  that  Middleton,  on  the  26th 
of  May,  arranged  the  whole  affair  by  conveying  to  Mi^.  Iredell 
•certain  real  estate  in  Camden  county.  This  was  done  by  the 
advice  and  under  the  supervision  of  both  Morgan  and  Sooy,  and 
with  the  consent  of  all  the  heirs  and  next  of  kin.  The  next  day, 
May  27th,  Mrs.  Iredell  appears  to  have  missed  her  Morgan 
securities  and  spoke  with  a  neighbor,  a  Mr.  William  Long,  about 
it,  and  they  went  together,  as  Long  swears,  to  Morgan's,  and  she 
■asked  the  elder  Morgan  for  her  papers.  He  replied  that  she  had 
them.  She  insisted  to  the  contrary,  but  without  avail,  and  went 
away  without  them.  The  witness  then  said  to  Mr.  Morgan, 
"You  admit  you  owed  these  papers?"  and  he  said,  "Yes." 
This  circumstance  appears  to  have  come  to  Mr.  Sooy's  knowl- 
edge, and  he  went  to  Morgan's  and  inquired  about  it.  The  elder 
Morgan  said  he  was  afraid  to  have  the  papers  returned  to  Mrs. 
Iredell,  because  she  was  liable  to  be  influenced  by  Middleton, 
and  that  he  might  come  to  her  house  and,  in  revenge  for  Mor- 
gan's past  conduct  in  procuring  judgment  to  be  entered  against 
him,  induce  her  to  enter  up  judgment  on  all  the  bonds — Wil- 
liam's for  $500  and  the  joint  bond  for  $600,  and  also  a  bond  for 
$400  which  she  held  against  Sooy ;  and  it  was  concluded  and 
agreed  upon  between  the  two  to  let  the  papers  remain  in  Mor- 
gan's possession.  From  that  time  forward  the  two  Morgan 
bonds  and  the  mortgage  were  seen  no  more.  The  fact  that  they 
were  in  Allan  S.  Morgan's  possession  was  not  known  outside  the 
family,  and  they  were  supposed  by  the  neighbors  to  be  lost.     On 
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that  occasion,  about  May  27th,  Mr.  Sooy  swears  that  he  again- 
saw  and  examined,  in  Morgan's  possession,  both  the  $600  joint 
and  several  bond  and  the  $500  bond  and  mortgage  made  by 
William.  Mr.  Sooy  swears  to  another  conversation  with  Mr. 
Morgan,  had  two  or  three  weeks  later,  in  which  these  pg^pers 
were  spoken  of  as  being  bonds  and  mortgages  made  by  the 
Morgans.  Later  on,  in  the  fall  of  1887,  Mr.  Hugh  Long 
swears  to  a  conversation  had  by  him  with  Allan  S.  Morgan 
about  Mrs.  Iredell's  affairs,  in  which  he  asked  Morgan,  as  he 
says,  about  two  papers  of  hers  which  he  understood  were  lost, 
"  and  we  talked  about  how  to  get  out  of  the  difficulty — whether 
new  papers  should  be  issued.''  He  seemed  to  think  that  new 
papers  would  be  a  very  good  way,  but  he  said,  "  if  those  papers 
are  never  found  I  shall  pay  the  bill  anyhow,"  and  made  no  pre- 
tence that  they  were  paid.  A  Mr.  Sommers  swears  that  shortly 
after  the  conveyance  from  Middleton,  which  was  May  26th, 
1887,  he  had  a  conversation  with  Allan  S.  Morgan,  in  which  he 
said  that  Mrs.  Iredell  had  been  to  see  him  with  William  Long 
and  had  lost  some  papers,  among  others  a  mortgage,  and  said 
that  if  they  proved  to  be  lost  new  papers  could  be  executed  in 
their  place.  William  L.  Paul,  the  half-brother  of  Mrs.  Iredell, 
swears  that  in  1887  Allan  S.  Morgan  spoke  to  him  and  said  that 
Mrs.  Iredell  had  lost  the  obligations  she  had  against  them,  the 
Morgans,  and  that  they  had  not  paid  them,  and  that  they  did  not 
pay  the  interest  because  she  had  lost  them,  and  again  in  1888  he 
(Paul)  spoke  to  the  elder  Morgan  and  asked  why  he  did  not  pay 
the  interest  on  the  bonds,  and  he  said  "  she  [Mrs.  Iredell]  had 
not  yet  procured  them."  And  again  in  June,  1889,  shortly  be- 
fore she  went  to  live  with  the  Morgans,  the  witness  again  spoke 
to  Allan  about  the  interest,  and  asked  if  he  had  paid  it,  and  he 
said,  "  No,  I  don't  intend  to  pay  until  she  procures  these  bonds.'^ 
At  no  time,  according  to  these  witnesses,  did  he  pretend  that  they 
had  been  paid.  In  June,  1889,  Mrs.  Iredell's  condition  became 
such  that  it  was  unsafe  for  her  to  live  longer  alone,  and  the  ques- 
tion arose  among  her  relatives  (the  Morgans  and  Sooys  and  Mr^ 
Paul)  whether  she  should  be  cared  for  privately  or  sent  to  a  hos- 
pital, and  it  was  agreed  that  she  should  be  taken  to  the  Morgana 
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and  kept  by  them  at  $5  a  week,  to  be  applied — as  sworn  to  by 
Mr.  and  Mrs.  Sooy  and  their  daughter  Mrs.  Paris — on  account 
of  what  the  Morgans  owed  her.  Mr.  Sooy  swears  that  Allan  S. 
Morgan  said  to  him  that  her  board  was  to  go  on  account  of  what 
they  owed  on  the  bonds,  and  Mrs.  Sooy  and  her  daughter  swear 
that  Mrs.  Morgan  told  them  it  was  to  go  against  what  they  (the 
Morgans)  owed  her,  "  and  they  owed  her  so  much."  And  Mrs. 
Paris  further  swears  that  about  the  same  time  the  probability 
and  possibility  of  Mr.  Middleton  having  procured  a  will  in  his 
favor  from  Mrs.  Iredell  was  spoken  of  by  Mrs.  Morgan,  and  she 
said  that  if  such  a  will  should  turn  up  after  Isabella's  death, 
"  Middleton  or  his  sons  would  be  none  too  good  to  come  right  in 
and  put  the  sheriff  on  them."  Now  this  could  only  be  done  by 
entering  up  judgment  on  the  bond  or  bonds  with  warrant  of  at- 
torney to  confess  judgment,  and  to  such  a  proceeding  it  is  plain 
the  witness  understood  Mrs.  Morgan  to  allude. 

To  all  this  evidence  the  three  defendants  involved  give  on  the 
stand  an  unqualified  and  complete  denial.  They  each  deny  that 
any  such  joint  bond  was  ever  talked  of,  prepared  or  executed. 
The  father  and  son  swear  that  the  father  on  his  own  account  bor- 
rowed the  $600,  on  September  21st,  1883,  and  gave  his  indi- 
vidual bond  for  it,  which  was  prepared  and  witnessed  by  the  son  ; 
that  the  check  was  written  by  the  son  and  signed  by  Mrs.  Ire- 
dell, and  by  it  the  amount  transferred  to  the  son's  credit,  and 
that  the  amount  was  paid  out  by  him  to  his  father  as  he  required 
it.  The  father  swears  that  he  paid  the  principal  of  this  bond  to 
Mrs.  Iredell  in  four  payments — the  first,  of  $250,  about  six 
years  before  the  hearing;  the  second,  of  $150,  a  few  months 
later;  the  next,  of  $40,  still  later,  and  the  balance  of  $165  on 
August  25th,  1883.  The  first  three  payments  were,  he  says, 
endorsed  on  the  bond,  and  for  the  last  he  produced  the  receipt 
of  Mrs.  Iredell  of  the  date  last  mentioned.  No  witness  is  pro- 
duced in  corroboration  of  these  payments,  or  either  of  them,  nor 
any  receipt  shown  except  for  the  last.  He  denies  that  on  the 
occasion  of  the  entering  up  of  judgment  on  the  Middleton  bond, 
or  at  any  other  time,  he  had  any  of  Mrs.  Iredell's  papers  in  his 
possession,  or  at  his  ofBce,  and  he  denies  that  he  retained  them 
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there  by  arrangement  with  Mr.  Sooy  to  protect  the  bondsmen 
against  Middleton,  as  sworn  to  by  Mr.  Sooy.  He  swears  that 
on  April  28th,  1887,  three  weeks  before  the  discovery  of  the 
Middleton  bonds,  Mrs.  Iredell  asked  him  for  interest  on  his  son's 
$500  bond,  and  he  paid  her  $20  on  account  of  it,  and  at  the  same 
time  learned  from  her  that  she  had  mislaid  that  bond  and  his  own 
for  the  $600;  that  a  short  time  after  the  Middleton  afl&ir  was 
settled,  and  his  three  bonds  paid  by  the  conveyance  of  the  real 
estate,  and  delivered  up  to  him,  he,  Allan  S.  Morgan,  went  to 
Mrs.  IredelPs  house  to  have  her  search  for  the  missing  papers, 
and  found  that  not  only  was  his  and  his  son's  bonds  missing,  but 
also  one  of  the  Middleton  bonds.  Now  at  that  time  the  Middle- 
ton  bonds  had  been  paid  and  handed  to  Middleton. 

Now,  upon  this  evidence  the  question  whether  the  $600  Mor- 
gan bond  was  signed  by  all  three,  or  by  the  father  alone,  stands 
upon  the  evidence  of  Samuel  T.  Sooy  and  his  wife  on  the  one 
side  and  the  three  Morgans  on  the  other,  with  the  aid  of  the 
attending  circumstances  and  the  probabilities  of  the  case.  Judg- 
ing from  these  latter,  and  the  manner  of  the  witnesses  on  the 
stand,  I  became  strongly  impressed  at  the  hearing  with  the  truth- 
fulness of  the  Sooys,  and  a  careful  review  and  consideration  of 
the  evidence,  since  being  written  out,  has  served  to  strengthen 
rather  than  weaken  that  impression.  I  think  it  highly  improb- 
able that  this  lady,  who  was  very  careful  and  thrifty  in  money 
matters,  would  in  1883,  when  her  mind  had  not  materially  failed, 
have  loaned  hef  money  to  the  elder  Morgan,  who  was  notoriously 
insolvent,  without  security,  and  I  also  find  it  difficult  to  believe 
that  Samuel  T.  Sooy  could  have  invented  out  of  the  solid  the 
story  which  he  related  upon  the  stand.  And  then  the  drawing 
of  the  check  to  the  son  and  the  placing  of  it  to  his  credit  in  bank 
was  not,  to  my  mind,  satisfactorily  explained  on  the  basis  of  a 
loan  to  the  father  alone.  Then  the  loss  of  the  bonds  and  mort- 
gage. It  seems  to  me  surprising,  to  say  the  least,  that  these 
Morgan  securities  alone  of  all  those  she  had  should  disappear  so 
mysteriously  and  permanently  as  the  Morgans's  theory  requires 
they  should  have  done.  It  seems  to  me  they  would  have  sooner 
or  later  come  to  light.     Then  the  evidence  of  the  elder  Morgan 
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that  he  paid  a  final  balance  on  this  bond  on  August  25th,  1887, 
is  not  only  unsupported  by  any  evidence  except  the  bare  receipt, 
but  is  contradicted  by  several  witnesses — Paul,  Sommers  and 
Long — to  whom  he  afterwards  admitted  that  he  still  owed  the 
money.  At  the  date  of  this  allied  final  payment,  August,  1887, 
Mrs.  Iredell's  infirmity  and  incapacity  was  well  understood  and 
recognized  in  the  neighborhood,  and  the  evidence  shows  that  the 
elder  Morgan  himself  spoke  of  it,  and  the  practice  of  having 
witnesses  to  payments  of  money  to  her  was  almost  universal,  and 
it  does  seem  incredible  that  he  should  go  alone  and  pay  her  money 
and  take  her  bare  receipt  without  a  witness,  against  a  bond  which 
was  lost,  and  which  had  annexed  to  it  a  warrant  of  attorney  to 
confess  judgment.  And  then  the  receipt  itself  does  not  describe 
the  bond  in  such  a  manner  as  that  it  could  be  identified,  and  is 
applicable  as  well  to  a  bond  made  by  the  three  as  to  one  made 
by  the  elder  Morgan  alone.  In  short,  I  think  the  story  told  by 
Allan  S.  Morgan  of  payment  of  this  $600  bond  so  incredible, 
and  its  truth  so  thoroughly  overcome  by  other  evidence,  that  I 
must  treat  it  as  a  fabrication,  and  apply  to  his  evidence  with  re- 
gard to  the  number  of  names  signed  to  the  bond  the  maxim  of 
false  in  onCy  false  in  all.  The  same  remark  applies  to  the  evi- 
dence of  the  son  as  to  the  payment  of  the  $500  bond  and  mort- 
gage. He  swears  that  he  learned  late  in  April,  1887,  that  these 
securities  were  lost  or  mislaid ;  that  the  interest  had  been  allowed 
to  fall  in  arrear  by  Miss  Marple,  the  then  owner  of  the  mort- 
gaged premises ;  that  she  re-conveyed  them  at  about  that  time  to 
his  mother ;  that  his  father  paid  his  aunt  $20  on  account  of  in- 
terest ;  that  she  learned  that  the  mortgaged  premises  had  been 
<K)nveyed  to  his  mother— demanded  more  interest ;  that  he  asked 
her  if  she  had  found  the  papers ;  that  she  answered  that  she  had 
not,  and  then  that  she  demanded  either  new  papers  or  the  pay- 
ment of  the  money,  and  that  he  told  her  he  would  pay  it,  and 
that  he  accordingly  went  to  her  house  on  May  19th,  and,  without 
making  any  search  among  her  papers  or  efiects  for  the  missing 
securities,  and  without  any  witness,  he  paid  her  with  his  own 
money  principal  and  interest  in  full,  and  took  the  simple  receipt 
above  set  forth.     The  date  of  this  alleged  payment  is  important. 


Digitized  by  VjOOQ IC 


426  CASES  IN  CHANCERY.  [48  E<^. 

Reeves  v.  Morgan. 

It  was  just  after  the  discovery  of  tliree  Middleton  bonds  and 
unrecorded  mortgages,  and  the  very  day  before  the  judgment  on 
one  was  entered  against  Middleton.  The  elder  Morgan  swears 
that  after  he  learned  the  facts  about  the  Middleton  securities,  he 
arranged  with  Mr.  Jessup,  a  lawyer  at  Woodbury,  to  come  down 
and  enter  up  the  judgment,  and  Mr.  Jessup  swears  that  he  was 
waited  upon  by  either  the  father  or  son  and  consulted  about  the 
situation,  and  advised  that  judgment  should  be  entered  upon  the 
bond,  and  that  he  went  down  to  Mantua  and  took  Mrs.  Iredell's 
affidavit  on  the  20th.  Now,  it  is  quite  manifest  that  this  Middle- 
ton  bond  affair  was  a  matter  of  discussion  in  the  family  between 
father  and  son,  and  that  the  employment  of  Mr.  Jessup  was 
known  to  the  son.  He  is  apparently  a  person  of  intelligence, 
and  must  have  been  aware  that  not  only  was  there  a  mortgage 
standing  of  record  against  his  mother's  property,  but  also  his 
own  individual  bond  and  warrant  of  attorney  to  confess  judg- 
ment was  outstanding ;  and  yet,  without  making  any  search  him- 
self for  the  missing  papers,  without  consulting  counsel,  without 
taking  any  precautions,  over  and  above  a  simple  unwitnessed, 
unacknowledged  receipt,  against  his  outstanding  bond,  or  any 
clearance  of  the  record  of  the  mortgage,  he  paid  the  debt,  and 
that  at  a  time  when  he  had  every  opportunity  and  inducement  to 
consult  counsel  about  it.  I  find  myself  quite  unable  to  believe 
this  story.  There  is,  however,  I  think,  just  a  grain  of  truth  ii> 
it.  I  have  alluded  to  the  call  made  by  Mrs.  Iredell  with  Mr. 
Long,  just  after  the  settlement  of  the  Middleton  affair,  upon  the 
elder  Morgan  to  demand  her  securities,  and  the  suggestion  made 
by  Mr.  Long  and  again  by  Mr.  Sommers  that  the  lost  securities^ 
she  held  against  the  Morgans  be  replaced  by  new  ones.  Now,  I 
think  it  fairly  inferable  that  this  suggestion  was  repeated  by  Mr. 
Long  to  Mrs.  Iredell,  and  that  she,  still  impressed  with  the  idea 
that  her  papers  were  with  the  Morgans,  went  to  them  a  second 
time  and  demanded  either  her  money  or  new  papers. 

There  are  one  or  two  other  matters  worthy  of  consideration* 
Among  the  securities  held  by  the  old  lady,  in  May,  1887,  was 
the  bond  of  Mr.  Sooy  for  $400.  This  he  paid  off  by  depositing 
$400  to  her  credit  the  next  spring,  April  18th,  1888.     That 
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money,  or  the  most  of  it,  remained  to  her  credit  until  March 
15th,  1889,  which  was  three  months  before  she  went  to  live  with 
the  Morgans.  At  that  date  Mr.  Sooy  desired  to  borrow  $400  to 
help  him  make  out  a  loan  which  he  proposed  to  make  of  $2,000^ 
and,  on  the  15th  of  March,  1889,  she,  at  his  request,  drew  her 
check  for  $366.75  to  his  order  and  handed  him  $33.25  in  cur- 
rency, and  for  that  sum  he  gave  her  his  note  for  $400,  which  he 
did  not  leave  with  her  but  placed  among  other  securities  of  hers 
which  he  had  for  safe  keeping.  That  $400  note  he  paid  on  the 
20th  of  November,  1889,  by  dei>ositing  $400  to  her  credit  in 
bank  on  that  day.  Three  days  later,  on  the  23d  of  November, 
1889,  William  A.  Morgan  procured  from  her  her  check  for  $400^ 
and  used  the  money.  Previous  to  that,  on  the  5th  of  August, 
1889,  the  Morgans  procured  Mrs.  Iredell  to  convey  to  Mi's. 
Morgan  the  house  and  lot  which  she  owned  in  Mantua,  and  later 
on,  on  the  3d  of  December,  1889,  they  also  procured  her  to« 
convey  to  her  the  tract  of  two  hundred  and  fifty-four  acres  in- 
Camden  county,  which  had  been  conveyed  to  Mrs.  Iredell,  May 
26th,  1887,  by  Mr.  Middleton.  The  procuration  of  these  con- 
veyances without  consideration  are  justified  by  the  Morgans,  on 
the  ground  that  they  feared  that  Mr.  Middleton  might  have 
procured  from  her  a  will  in  his  favor,  and  that,  if  she  should  die,, 
might  produce  that  will  and  take  the  property,  and  that  they 
felt  justified  in  procuring  the  conveyances  which  they  claimed 
were  intended  to  be  in  the  nature  of  testamentary  dispositions. 
With  r^ard  to  the  procuring  of  the  $400,  they  claim  that  they 
were  justified  in  holding  it  in  payment  of  the  board  of  Mrs.  Ire- 
dell, and  this  conduct  and  claim  on  their  part  led  to  the  proceed- 
ings which  resulted  in  the  appointment  of  a  guardian.  Thia 
procuring  control  and  possession  of  nearly  all  the  lunatic's  prop- 
erty is  claimed  by  the  complainant,  and  I  think  with  some  force, 
to  be  in  keeping  with  their  suppression  of  the  two  Morgan  bonda 
and  their  pretence  that  they  were  paid. 

Again,  it  seems  to  me  improbable  that  so  much  money — $500- 
on  the  19th  of  May,  1887,  and  $165  on  the  25th  of  August, 
1887 — could  have  been  paid  to  Mrs.  Iredell  without  sooner  or 
later  making  its  appearance  and  being  known  or  heard  of  hy 
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somebody  iu  the  neighborhood ;  and  it  is  a  circumstance  not  to 
be  overlooked^  from  the  defendants'  standpoint,  who  allege  Mrs. 
Iredell  to  be  sane,  that  they  did  not  produce  her  at  the  hearing 
io  support  their  theory  on  the  facts ;  while,  on  the  other  side,  it 
would  have  been  absurd  for  the  complainant,  from  his  stand- 
j)oint,  to  produce  her. 

After  a  careful  review  of  all  the  evidence,  my  conclusion  is 
>that  the  truth  lies  with  the  complainant ;  that  the  $600  bond  was 
executed  by  all  of  the  Morgans ;  that  neither  it  nor  the  $500 
bond  and  mortgage  have  ever  been  paid ;  that  they  were  in  May, 
1887,  on  the  occasion  of  the  Middleton  afiair,  taken  to  the  Mor- 
gans and  lodged  with  them ;  that  after  the  settlement  with  Mid- 
dleton it  was  thought  best  by  the  Morgans  and  Mr,  Sooy,  against 
whom  she  held  a  bond  for  $400,  that  for  their  mutual  protection 
against  Middleton  the  securities  should  not  be  returned  to  her ; 
>that  to  carry  out  that  plan  the  Morgans  declared  them  to  be  lost ; 
that  later  on  they  conceived  the  plan  of  declaring  that  they  were 
paid,  and,  to  substantiate  their  assertion,  procured  her  to  sign  the 
receipts  in  question,  probably  after  she  went  to  live  with  them, 
•dating  them  back  to  the  dates  they  bear ;  that  desiring  to  have 
the  record  of  the  mortgage  discharged,  and  knowing  that  it  was 
understood  in  the  neighborhood  that  the  papers  had  been  lost, 
^nd  fearing  on  that  account  to  present  the  mortgage  for  canoella- 
tion,  they  procured  a  commissioner  of  deeds,  living  atGlassboro, 
seven  miles  distant,  and  who  bad  never  heard  of  Mrs.  Iredell's 
mental  infirmity,  to  come  to  their  house  and  take  her  acknowl- 
'edgement  to  a  satisfaction  piece.  All  this  the  condition  of  her 
mind  enabled  them  to  do  with  perfect  ease,  and  without  exciting 
the  suspicion  of  the  commissioner,  who  performed  his  duties  in  a 
perfunctory  manner. 

Third.  The  next  question  to  be  considered  is  as  to  the  juris- 
diction of  this  court  to  enforce  the  $600  bond. 

No  question  was  raised  by  the  answer  or  by  counsel  of  the  de- 
fendants at  the  hearing  as  to  the  jurisdiction  of  this  court  to 
establish  and  enforce  either  of  these  securities,  and  there  can  be 
no  doubt  as  to  its  power  to  restore  the  cancelled  mortgage.  But 
.as  to  the  $600  bond,  I  suggested  to  complainant's  counsel  at  the 
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hearing  that  the  remedy  was  complete  and  adequate  at  law,  and 
therefore  this  court  should  not  interfere,  and  that  was  my  im- 
pression at  the  time.  But  a  further  consideration  and  examina- 
tion of  the  authorities  has  led  to  a  modification  of  my  views. 

The  only  foundation  of  the  jurisdiction  of  this  court  to  grant 
relief  upon  lost  instruments  of  this  sort  was  that  the  remedy  at 
law  was  either  entirely  wanting  or  inadequate.  1  Story  Eq.  Jur.. 
^  81  et  seq.;  1  Pom.  Eq.  Jur.  §  71.  The  difficulty  in  the  way  of 
suing  at  law  upon  a  lost  bond  in  the  ordinary  form  was  the  neces- 
sity of  making  profert.  WhUfidd  v.  Fausett^  1  Ves.  Sr.  387. 
Says  Lord  Hardwicke,  in  a  considered  judgment  (at  p.  393) :  "  If 
a  man  has  lost  a  bond  he  is  entitled  to  come  into  equity  not  only 
for  a  discovery  but  to  have  a  decree  for  payment  because  he  can- 
not declare  without  making  profert,  the  defendant  being  entitled 
to  oyer.*'  And  such  was  undoubtedly  the  ancient  rule  of  plead- 
ing at  law.  Leyfidd^s  Gaae,  Oo.  pt.  10  p.  92;  Com.  Dig.  PI.  0. 
&  P. ;  Thoresby  v.  Sparrow ^  1  WUs.  16;  S.  C.  sub  nom.  Soresby/ 
V.  SparroWy  S  Sir.  1186.  This  rule  was  relaxed  in  Read  v.  Brook- 
many  3  T.  R.  151  y  in  the  case  of  a  conveyance  of  land,  on  the 
ground  that  the  conveyance  or  grant  of  an  interest  in  land  is  to* 
be  presumed  after  long  adverse  possession  or  enjoyment,  and 
hence  it  was  unnecessary  to  make  profert.  And  later  on  it  was 
extended  to  all  sorts  of  sealed  instruments,  the  court  establish* 
ing  a  rule  that  excuse  might  be  stated  and  proven  for  not  making 
profert. 

But  it  is  entirely  settled  that  if  the  jurisdiction  of  this  court 
has  once  been  established  over  a  certain  subject  or  class  of  cases^ 
it  will  not  be  taken  away  by  the  fact  that  courts  of  law  have- 
acquired  jurisdiction  of  the  same  subject  or  class  of  cases,  whether 
that  jurisdiction  be  acquired  by  relaxation  of  its  own  severe 
rules  or  by  statute.  Lord  Thurlow,  in  Atkinaon  v.  Leonardy  3 
Brown  Ch.  C.  218  (at  p.  224),  speaking  of  the  alleged  relaxation 
of  the  rule  at  law,  says :  "  But  the  question  is  whether  this  court 
is  ousted  of  its  jurisdiction  so  that  a  demurrer  would  lie  to  a  bill 
for  [founded  on]  a  lost  bond.  ♦  *  ♦  It  does  not  follow 
because  the  court  of  law  will  give  relief  that  this  court  loses  the 
concurrent  jurisdiction  which  it  always  had.''     And  in  Toxdmark 
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V.  Pince,  5  Ves.  235,  Lord  Eldon  (at  p.  238)  says :  "  For  a  great 
while  courts  of  law  would  not  assist  a  man  who  could  not  make 
profert.  But  there  was  no  doubt,  the  debt  was  not  extinguished ; 
and  though  the  party  could  not  comply  with  the  requisites  to  sup- 
port an  action^  there  was  no  doubt  a  bill  in  equity  would  lie, 
calling  upon  the  party  either  to  admit  the  bond  or  to  give  him 
an  opportunity  of  proving  the  execution  and  the  loss,  and  a  court 
of  equity  always  interfered.  But  of  late  courts  of  law  have  from 
the  hardship  waived  that  rule,  and  permitted  a  man  to  declare 
upon  a  lost  bond."  And  he  then  proceeds  to  cite  with  approval 
Atkinson  v.  Leonard,  before  Lord  Thurlow,  and  to  hold  that  the 
change  in  the  practice  at  law  did  not  oust  the  jurisdiction  of 
equity.  He  reiterates  the  doctrine  with  great  force  and  emphasis 
in  Bromley  v.  Holland,  7  Ves.  3  (at  p.  19),  saying :  "  I  am  quite 
sure  Lord  Thurlow's  opinion  was  that  courts  of  law,  properly  if 
you  please,  taking  upon  themselves  to  do  that  by  new  forms  of 
pleading  which  they  had  never  done  before,  as  dispensing  with 
profert,  or  permitting  the  averment  of  a  consideration  not  in  the 
body  of  the  deed,  could  not  destroy  the  ancient  jurisdiction  of 
this  court  in  matters  of  that  nature.''  And  in  East  India  Co.  v. 
Boddam,  9  Ves.  464  (at  p.  4^6),  he  declares  that  "  the  jurisdic- 
tion of  this  court  upon  lost  bonds  is  very  ancient ;  founded  upon 
a  notion,  acknowledged  until  a  very  late  period,  that  there  was 
no  remedy  at  law  upon  a  lost  bond,  as  you  could  not  make 
profert." 

I  have  made  these  references  and  citations  at  length  because 
they  deal  with  the  very  instance  of  concurrent  jurisdiction  now 
before  the  court,  and  illustrate  how  deeply  it  is  rooted,  and  how 
highly  it  has  been  cherished  by  the  fathers  of  our  equity  system. 

In  support  of  the  jurisdiction  in  this  case,  I  would  have  con- 
tented myself  with  the  authority  of  Force  v.  City  of  Elizabeth, 
12  C.  E.  Gi\  408,  which  was  affirmed,  so  far  as  concerns  the  point 
in  question,  in  2  Stew.  Eq.  587,  but  for  the  slight  difference  in 
the  circumstances  of  the  two  cases.  The  instrument  here  sued 
on  is  an  ordinary  bond,  payable  to  Mrs.  Iredell,  the  title  to  which 
woukl  not  pass  by  delivery  without  formal  assignment,  while  the 
bond  sued  upon  in  Force  v.  City  of  Elizabeth  was  payable  to 
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bearer,  and  the  holder  of  it  stood  upon  and — to  use  the  language 
of  the  chief-justice  (S  Stew.  Eq,  690) — "claimed  by  force  of  the 
direct  promise  of  the  city  made  to  himself  The  jurisdiction 
there  stood  on  the  broad  ground  that  indemnity  against  the  pay- 
ment of  the  bond  in  the  hands  of  a  bonafde  holder  was  a  sub- 
stantial prerequisite  to  a  right  to  recover  upon  it,  and  that  a  court 
of  law  could  not,  without  statutory  authority,  require  or  deal 
with  such  indemnity ;  while  with  r^ard  to  an  ordinary  bond, 
such  as  we  find  in  this  case,  the  ground  of  the  jurisdiction  de- 
pends upon  the  more  narrow,  technical  and  debatable  ground  of 
the  necessity  at  law  of  making  profert. 

I  conclude  that  the  court  has  jurisdiction. 

Fourth.  The  more  troublesome  question  is  as  to  whether  Mrs. 
Morgan  should  be  held  liable.  She  was  a  married  woman  at  the 
time  she  executed  the  bond,  and  for  that  reason  would  not  be 
liable,  even  in  equity,  if  she  in  fact  occupied  the  position  on  the 
bond  of  a  mere  surety.  This  was  so  held  in  Perkins  v.  EllioUy  8 
C.  E.  Gr.  6iS6,  at  the  common  law,  and  before  the  Revision  of 
March  27th,  1874.  The  act  of  that  date  for  the  first  enabled 
married  women  to  contract  as  if  aolcy  with  the  proviso  that 
nothing  therein  contained  should  enable  her  to  become  surety,  Ac. 

But  Perkins  v.  Elliott  held  that  a  married  woman  is  liable  in 
equity  for  her  contract,  even  though  it  be  in  effect  one  of  surety- 
ship if  she  received  any  consideration  whatever  for  it  in  the  way 
of  benefit  to  her  separate  estate.  In  that  case  the  consideration 
allied  in  the  bill  was  that  the  note  upon  which  the  wife  was 
sought  to  be  charged  was  given  in  payment  and  discharge  of  a 
mortgage  executed  by  herself  and  her  husband  upon  her  hus- 
band's land,  and  the  increase  of  the  value  of  her  inchoate  right 
of  dower  by  the  discharge  of  the  mortgage  was  held  to  be  a  suf- 
ficient consideration.  And  in  Stoats  v.  Van  Sickel^  £3  Vr.  370, 
the  supreme  court,  following  Perkins  v.  Elliott,  sustained  an 
iiction  against  a  wife  upon  a  bond  given  by  the  husband  and  wife 
for  part  of  the  purchase-money  of  land  conveyed  to  the  husband, 
the  only  consideration  for  which  bond  so  far  as  regards  the  wife 
>being  her  inchoate  right  of  dower  in  the  land  so  conveyed. 
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In  solving  the  question  of  liability  here  we  must  inquire  in 
limine  upon  whom  rests  the  burden  of  proof.  The  language  of 
the  act  {Rev.,  p.  637)  is : 

"  That  any  married  woman  shall  have  the  right  to  bind  herself  by  contract 
in  the  same  manner  and  to  the  same  extent  as  though  she  were  mmiarried,  and 
which  contracts  shall  be  legal  and  obligatory,  and  may  be  enforced  at  law  or 
in  equity,  by  or  against  such  married  woman,  in  her  own  name,  apart  from  her 
husband ;  provided,  that  nothing  herein  shall  enable  such  married  woman  to 
become  an  accommodation  endorser,  guarantor  or  surety,  nor  shall  she  be 
liable  on  any  promise  to  pay  the  debt,  or  answer  for  the  default  or  liability  of 
any  other  person." 

Under  the  older  act  of  1862  {Nix.  Dig.  1868  p.  548),  which 
enacted  that  '^  where  a  married  woman  transacts  any  business  or 
purchases  any  property^  and  debts  or  claims  thereby  remain  un- 
satisfied," an  action  may  be  brought  at  law  &c.,  it  was  held  by 
the  supreme  court  that  the  declaration  must  allege,  and  the 
plaintiff  must  prove  as  a  part  of  his  case,  the  special  facts  out  of 
which  the  liability  arose.  Eckert  v.  BeuUer,  4  Vr.  266 ;  Lemia  v. 
Perkins f  7  Vr.  133.  In  the  later  of  these  cases  the  chief-justice, 
in  citing  the  earlier,  said :  "  The  necessary  consequences  of  this 
decision  is  that,  in  displaying  a  cause  of  action  against  a  feme 
covert,  in  a  court  of  law,  it  is  necessary  to  show  the  circumstances 
which  make  her  contract  obligatory.  Her  general  condition  is 
one  of  incapacity  to  bind  herself  by  her  ag^'eement.  The  particu- 
lar facts,  therefore,  which  remove  such  disability  must  appear,  in 
order  to  make  out  a  legal  cause  of  action.^'  But  in  Hinkson  v. 
Williams,  IZ  Vr.  35,  the  same  court  held  that  a  suit  could  be 
maintained  and  recovery  had  against  the  married  under  the  later 
act — 1873— upon  the  common  counts  alone.  The  court  said  that 
under  the  earlier  act  of  1862  and  prior  to  the  act  of  1874  (above 
cited)  the  general  condition  of  the  wife  was  one  of  incapacity  to 
contract,  and  her  liability  was  exceptional,  and  that  the  effect  of 
the  act  of  1874  was  to  reverse  the  condition  and  to  render  her 
capacity  to  contract  general  and  the  incapacity  exceptional. 

The  act  in  question  was  also  before  that  court  in  Wilson  v. 
Herbert,  12  Vr.  454;  Cooley  v.  Bareroft,  U  Vr.  363;  Van  De- 
venter  v.  Van  Deventer,  17  Vr.  461;  Bank  v.  Dohm,  23  Vr.  363,. 
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and  Stoats  v.  Van  Sickel,  23  Vr,  370,  and  in  none  of  them  was 
it  suggested  that  the  plaintiff  must  allege  the  case  was  not  within 
the  exceptions  found  in  the  proviso  of  the  act.  In  Wilson  v. 
Herbert,  1^  Vr.  464,  (at  p.  4^6),  Mr.  Justice  Depue  notices  the 
question,  and  assumes  that  the  statement  of  demand  there  under 
consideration  was  good  without  any  special  averment.  In  Stoats 
V.  Van  Sickd  the  declaration  appears  to  have  been  in  the  usual 
form  on  a  money  bond  and  the  position  of  the  married  woman 
as  surety  was  set  out  in  a  plea. 

These  cases  all  seem  to  go  on  the  ground  that  the  burden  is  on 
the  married  woman  who  is  sued  on  her  contract  to  set  out  and 
prove  that  she  is  within  the  the  exception  of  the  proviso.  This 
is,  I  think,  in  accordance  with  the  well-settled  rule  of  construc- 
tion that  where  an  enacting  clause  is  general,  with  a  proviso  con- 
taining exceptions,  the  burden  is  on  the  party  claiming  the  benefit 
of  the  exceptions  to  set  it  out  and  prove  that  he  is  within  it. 
Pott.  Dwar.  Stat  119;  1  ChU.  PL  223;  Bennett  v.  Hurdy  3 
Johns,  438  ;  Teel  v.  Fonda,  4  Johns.  304,  and  Simpson  v.  Ready y, 
12  Mees.  &  W.  736.  Of  course,  if  the  contract  sued  upon  shows 
upon  its  face  that  it  is  of  the  character  mentioned  in  the  proviso, 
the  plaintiff  in  setting  it  forth  states  himself  out  of  court. 

The  bill  in  this  case  sets  out  the  joint  bond  of  the  three  de-^ 
fendants  without  any  allegation  as  to  the  relation  of  the  parties 
as  between  themselves.  The  answer,  so  far  as  relates  to  Mrs. 
Morgan,  denies  the  making  of  the  bond,  and  there  is  in  it  no 
allegation  of  suretyship.  The  simple  issue  developed  by  the 
pleadings  is,  was  the  bond  executed  as  allied  in  the  bill  ?  The 
complainant,  therefore,  was  not  called  upon  to  prepare  to  meet 
the  issue  of  suretyship,  nor  was  it  raised  on  the  trial  except  in- 
cidentally. 

The  proofs  show  that  the  money  was  paid  to  the  son  and  went 
to  his  credit  in  bank.  He  swears  that  he  paid  it  to  his  father, 
and  I  think  it  is  fairly  inferable  from  all  the  circumstances  thafc 
he  treated  this  money,  as  he  did  all  other  money  which  came  to 
his  hands  from  the  business,  as  in  reality  his  father's  money.  As 
already  observed,  the  business  was  managed  by  the  father  in  the 
name  of  the  son,  while  the  title  to  the  property  stood  in  the  name 
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of  bis  wife.  The  case  throughout  shows  that  the  father  was  con- 
sidered aud  treated  by  everybody  as  the  real  proprietor.  Mrs. 
Iredell  went  to  him  for  interest  on  the  |500  bond  of  the  son 
secured  by  mortgage  on  the  wife's  property  aud  he  paid  it  to  her. 
The  persons  who  went  to  make  inquiries  and  looked  after  Mrs. 
IredelFs  rights  in  the  securities  in  question  in  this  cause  went  to 
the  father,  and  seem  to  have  paid  no  attention  to  the  son  or  the 
mother,  and  the  father  answered  that  if  the  bonds  were  lost  he 
would  pay  them.  The  father  swears  that  he  personally  got  the 
benefit  of  the  money ;  that  he  was  not  engaged  in  any  business, 
and  that  he  used  the  money  to  pay  off  some  debts  that  he  owed, 
presumably  debts  incurred  at  or  about  the  time  of  his  failure, 
which  was  about  four  years  before  the  loan  of  her  money.  He 
further  said  that  he  had  some  bonds  and  mortgages  out,  but 
whether  as  debts  or  assets  does  not  affirmatively  appear,  except 
inferentially  that  they  must  have  been  his  own  bonds  secured  by 
mortgage  on  his  wife's  property.  And  again,  on  cross-examina- 
tion, he  swears  that  he  attended  to  his  wife's  business,  and  then 
follows  this  evidence : 

"And  you  say  that  when  you  borrowed  this  $600  you  applied  it  to  pay  off 
flome  indebtedness  on  this  property  ? 

*^A,  My  own  indebtedness. 

**Q,  There  were  some  obligations  against  this  property,  were  not  there  ? 

**A.  Yes,  sir. 

*'Q.  And  you  applied  these  $600  to  the  payment  of  some  of  them? 

**A.  I  did  not. 

"Q.  What  did  you  apply  them  to? 

"A,  Other  indebtedness  I  owed  at  places. 

"©.  Were  there  any  judgments  against  the  property? 

"A,  Yes,  sir. 

*'Q.  That  is  what  I  thought 

**A.  The  property  first  was  sold  and  other  parties — [interrupted]. 

'*Q.  That  is  enough— wait  one  moment— judgments  were  entered  against  you 
before  the  properties  were  sold,  were  they  not  ? 

"A,  Yes,  sir." 

That  is  all  the  evidence  given  by  this  witness  as  to  the  dispo- 
sition of  this  money. 

William  A.  Morgan,  who,  it  will  be  remembered,  swore  that 
he  paid  the  $500  mortgage  at  the  time  when  the  title  to  the 
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mortgaged  premises  was  in  his  mother^  testified  as  follows^  on 
•examinatioD  by  the  court : 

"Q,  This  was  your  own  money  that  you  paid  her? 

*'A,  Yes,  sir. 

"Q.  Well,  why  did  you  pay  her  that  mortgage  with  your  own  money;  the 
property  belonged  to  your  mother? 

"^.  F(S8,  ttr  /  all  the  property  there  belonged  to  my  mother j  and  I  always  helped 
pay  off  all  the  mortgagee, 

"Q.  Did  you  take  anything  from  your  mother  to  show  for  it  ? 

*M.  Several  thousand  dollars  between  mother  and  I,  and  we  have  not  taken  any* 
thing f  mother  and  I,  to  show  for  it" 

And  further  on  he  says  that  he  took  nothing  from  his  father 
^o  show  for  the  $600  borrowed  from  Mrs.  Iredell  and  paid  over 
to  him. 

Now,  it  is  quite  easy  to  imagine  from  this  evidence,  in  connec- 
tion with  the  other  circumstances,  how  it  is  possible,  and  perhaps 
probable,  that  this  money  went  to  the  benefit  of  the  estate  of  Mrs. 
Morgan.  In  the  first  place,  if  it  be  true  that  the  elder  Morgan 
paid  debts  which  were  outstanding  against  him  with  it,  those 
debts  may  have  been  and  probably  were  incurred  before  the  title 
•of  the  property  came  to  Mrs.  Morgan,  and  if,  as  it  seemed  to  be 
admitted  at  the  hearing,  she  had  no  separate  estate  of  her  own, 
iind  paid  nothing  for  the  property,  then  a  creditor  of  Morgan 
might  well  claim  that  she  held  it  in  trust  for  him,  and  that  it 
was  still  liable  in  her  hands  for  his  debts,  and  in  that  way  those 
debts  were  a  menace  to  her  title,  and  their  payment  and  discharge 
tended  to  strengthen  that  title.  Or,  in  the  second  place,  consid- 
ering the  evidence  of  William  A.  Morgan,  just  quoted,  it  may 
have  been  that  the  money  went  to  pay  some  obligation  of  the 
elder  Morgan  secured  by  mortgage  on  the  premises,  or  some 
judgment  which  was  a  lien  on  the  premises  in  the  hands  of  the 
wife.  Counsel  for  the  complainant  also  relied  upon  the  general 
aspects  of  the  case,  viz.,  that  the  wife  held  the  property  for  the 
benefit  of  the  husband  and  subject  to  his  control,  and  that  the 
money  was  paid  to  the  son  as  the  figure-head  of  the  father,  and 
that  their  aflFairs  were  and  are  so  inextricably  mixed  that  what- 
ever is  paid  to  one  is  paid  to  all,  and  whatever  goes  to  the  l)enefit 
of  one  goes  to  the  benefit  of  all.     And  in  support  of  this  view  is 
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the  evidence  of  Mr.  Sooy  and  Mrs.  Paris,  that,  in  the  bargainings 
about  the  board  of  the  lunatic,  Mrs.  Morgan  agreed  that  it 
should  go  on  account  of  what  ^^they"  owed  Mrs.  Iredell — that 
"  Ihey  "  owed  her  so  much.  I  place  reliance  upon  this  evidence^ 
while  I  am  unable  to  do  so  upon  that  of  the  Morgans. 

Upon  the  whole  case  I  am  not  satisfied  that  the  wife  occupied 
on  this  bond  the  position  of  a  pure  surety  without  any  considera- 
tion of  benefit  to  her,  and  therefore  the  decree  must  go  against 
her. 

I  think  it  is  not  a  case  for  indemnity,  since  the  proo&  satisfy 
me  that  the  bond  is  either  in  the  defendant's  hands  or  destroyed* 

I  will  advise  a  decree  that  the  bond  and  mortgage  for  $500  be 
declared  valid  and  existing  securities,  and  the  mortgage  a  valid 
and  existing  lien  on  the  mortgaged  premises  as  of  its  original 
position  in  order  of  priority,  and  the  satisfaction  piece  and  entry 
of  cancellation  be  set  aside  and  declared  void  and  of  no  effect, 
and  that  these  defendants  are  indebted  to  the  complainant  on 
account  of  said  $600  bond  in  the  sum  of  $600,  with  interest  from 
April  1st,  1886,  up  to  which  time  Mr.  Sooy  swears  that  the  in- 
terest was  endorsed  and  paid  upon  it. 

Complainant  is  entitled  to  costs. 
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Mary  F.  J.  Oehme,  administratrix. 

1.  O.  executed  and  delivered  a  deed  of  real  estate  to  McC,  who  leased  the- 
premises  to  plaintiff  for  a  term  of  five  years.  McC.  died,  and  his  administra- 
tor, as  agent  for  his  heirs,  collected  rents  thereafter  accruing.  He  informed 
O.  that  he  was  about  to  collect  the  rents,  and  she  made  no  objections  thereto, 
but  admitted  the  execution  of  the  deed^  and  that  the  title  was  in  McC.  and 
heirs.  The  agent  informed  plaintiff  of  her  statements,  and  he  paid  the  rent 
relying  thereon.  The  heirs  paid  taxes,  and  repaired  the  premises,  and  exer- 
cised exclusive  ownership,  to  which  O.  made  no  objection.    O.  afterwards 
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recovered  the  premises  in  ejectment  on  the  ground  that  McC.  had  fraudulently 
procured  the  deed  from  her,  and  sued  plaintiff  for  mesne  profits,  recovering  a 
verdict — ffe/rf,  that  her  conduct  constituted  an  equitable  estoppel;  and  the 
tenant,  on  assigning  to  her  his  claim  to  recover  the  rent  from  the  executor  and 
heirs,  would  be  entitled  to  an  injunction  to  restrain  the  entry  of  judgment  on 
the  verdict. 

2.  The  fact  that  in  making  such  admission  the  owner  did  not  intend  to  mis- 
lead the  tenant,  will  not  defeat  the  equitable  estoppel  thus  arising. 

3.  The  fact  that  the  estoppel  was  pleaded  in  the  action  for  mesne  profits,  and 
that  evidence  thereof  was  excluded,  was  not  an  adjudication  that  the  estoppel 
did  not  exist,  but  only  that  it  was  not  available  in  an  action  at  law. 

4.  Where  offers  of  proof  of  an  equitable  estoppel  in  a  law  action  are  excluded 
upon  objection  by  plaintiff,  he  cannot,  in  a  suit  in  equity  by  defendant  setting 
up  the  facts  constituting  such  estoppel  as  a  basis  for  aflirmative  relief,  object 
that  the  ruling  excluding  the  evidence  should  first  have  been  reviewed  by 
motion  for  new  trial,  or  by  writ  of  error. 


On  demurrer  to  bill  and  order  to  show  cause  why  injunetioD 
should  not  issue. 

Mr,  Joseph  Covlt  and  Mr,  Carl  Leniz,  for  the  complainant. 

Mr.  Cortlandt  Parker  and  Mr.  Chaunoey  O.  Parker y  for  the  de- 
fendant. 

Pitney,  V.  C. 

The  object  of  this  bill  is  to  restrain  the  entry  of  judgment 
upon  a  verdict  in  an  action  for  mesne  profits  following  a  judgment 
in  ejectment. 

The  ground  of  relief  is  that  the  conduct  of  the  defendant's  in- 
testate, who  was  plaintiff  in  ejectment,  had  been  such  as  to  render 
it  inequitable  that  she  should  recover  and  collect  from  complain- 
ant a  certain  portion  of  the  verdict,  and  as  to  the  balance  com- 
plainant offers  to  pay  and  has  paid  it  to  the  defendant  without 
prejudice. 

On  presenting  the  bill  with  affidavits  annexed  an  order  to  show 
<;ause  with  interim  restraint  was  made,  and  on  its  return  a  de- 
murrer to  the  bill  was  interposed,  and  the  order  to  show  cause 
and  the  demurrer  were  heard  together. 
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The  case  made,  or  intended  to  be  made,  by  the  bill  and  affi- 
davits is  as  follows : 

Prior  to  January  5th,  1879,  one  McCulloch  was  tenant  by  the 
curtesy  of  a  certain  store-house  in  Newark.  The  issue  of  his 
deceased  wife,  whose  birth  gave  rise  to  his  estate,  was  dead  and 
the  title  in  remainder  was  in  his  dead  wife's  sister,  who  was  her 
heir  at  law,  the  defendant's  intestate,  Mary  F.  J.  Oehme.  On 
that  day,  January  5th,  1879,  the  intestate,  Mrs.  Oehme,  executed 
and  delivered  to  McCulloch  a  deed  of  conveyance  in  fee  of  the 
store,  and  the  same  was  duly  recorded  April  10th,  1879.  On 
the  16th  of  March,  1880,  McCulloch  leased  the  store  to  the 
complainant  for  five  years  from  April  1st,  1880,  at  art  annual 
rent  of  $2,100,  payable  monthly,  for  three  years,  and  $2,500  per 
year  for  the  last  two  years  of  the  term,  and  under  that  lease  com- 
plainant entered  upon  and  occupied  the  premises  continuously 
for  five  years.  On  May  3d,  1883,  McCulloch  died  intestate, 
leaving  numerous  collateral  heirs,  all  non-residents  of  New  Jer- 
sey and  scattered  throughout  the  other  states  of  the  Union. 
Soon  after  his  death  one  Xase  took  out  letters  of  administration 
upon  his  estate,  and  hunted  up  his  heirs,  and  procured  from 
them  a  power  of  attorney  to  collect  the  rents  of  the  store.  Among 
the  papers  of  his  intestate,  Kase  found  the  deed  above  mentioned 
from  Mi's.  Oehme  to  McCulloch,  and  called  upon  Mrs.  Oehme 
(who  resided  in  Newark,  and  owned  the  premises  next  adjoining 
those  occupied  by  complainant  under  the  lease  aforesaid),  and 
talked  with  her  about  the  title  to  the  store;  and  the  deed  just  men- 
tioned, and  stated  to  her  that  he  proposed,  as  agent  of  the  heirs> 
to  collect  the  rent  of  the  store  from  complainant,  and  she  there- 
upon admitted  to  him  that  she  had  made  the  deed,  and  that  the 
title  was  in  McCuUoch's  heirs,  and  made  no  objections  to  the  col- 
lection of  the  rent  by  Xase  as  attorney  for  those  heirs.  Kase 
communicated  this  conversation  and  the  existence  of  the  deed  to 
complainant,  exhibited  his  power  of  attorney  and  demanded  the 
rent.  Complainant  relied  upon  that  statement,  and  in  good  faith 
believed  that  the  title  to  the  premises  was  in  McCul loch's  heirs, 
and  had  not  the  least  suspicion  that  Mrs.  Oehme  had,  or  claimed 
to  have,  any  interest  therein,  and  in  that  belief  paid  to  Mr.  Kase 
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the  monthly  installments  of  rent  for  the  premises  accruing  from 
the  death  of  McCulloch  up  to  the  20th  of  July,  1884,  on  which 
date,  without  any  previous  notice  or  claim,  Mrs.  Oehme  com- 
menced an  action  of  ejectment  against  him  to  recover  the  posses- 
sion of  the  store.  He  gave  notice  to  the  heirs  of  McCulloch, 
through  their  agent,  and  a  small  portion  in  interest  of  these 
appeared  and  joined  in  the  defence  of  the  action.  After  two 
trials  before  a  jury  judgment  was  rendered  against  him  and  he 
then  attorned  to  Mrs.  Oehme. 

The  ground  upon  which  such  recovery  was  had  was  that  the 
above-mentioned  deed  from  Mrs.  Oehme  to  McCulloch  had  been 
procured  from  her  by  fraud. 

The  heirs  of  McCulloch  paid  the  taxes  upon  and  assessments 
against  the  property,  which  were  levied  in  their  names  as  owners, 
and  also  paid  the  insurance  and  repairs  upon  it,  and  in  that  way, 
as  well  as  in  collecting  the  rent,  exercised  full  and  exclusive 
ownership  over  it,  while  Mrs.  Oehme  attempted  no  acts  of  owner- 
ship prior  to  the  ejectment.  Mi's.  Oehme  during  all  this  time 
collected  the  rents  of  the  adjoining  premises  in  person,  and  visited 
them  in  person  for  that  purpose,  and  knew  that  complainant  was 
paying  the  rent  of  the  store  in  question  to  the  heirs  of  McCulloch. 

The  bill  alleges  that  only  a  small  portion  in  interest  of  the 
heirs  of  McCulloch  having  been  made  parties  to  the  ejectment, 
the  remainder  are  not  bound  by  the  verdict  and  judgment  thereon, 
and,  as  against  those,  complainant  cannot  recover  back  the  moneys 
paid  for  rent  prior  to  the  commencement  of  the  ejectment  without 
proving  the  fraud  upon  which  Mrs.  Oehme  claimed,  and,  as  to 
those  who  were  made  parties,  he  will  have  difficulty  in  so  doing 
by  reason  of  their  non-residence  and  possible  lack  of  pecuniary 
responsibility. 

On  the  trial  of  the  action  for  mesne  profits  complainant  offered 
to  prove  the  forgoing  facts  as  a  defence  pro  tanto  to  the  action, 
and  the  same  were,  on  defendant's  motion,  all  excluded  by  the 
court  as  incompetent,  and  a  verdict  directed  against  complainant 
for  the  use  and  occupation  of  the  premises  from  the  date  of  Mc- 
CuUoch^s  death. 
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I.  The  first  and  priacipal  ground  of  demurrer  relied  upon  is, 
that  the  estoppel  claimed  by  complainant  is  available  at  law  as 
well  as  in  equity,  and  having  been  set  up  at  law  and  passed  upon 
and  overruled  by  the  court,  cannot  be  the  ground  of  relief  in 
this  court. 

I  think  that  if  the  premise  of  this  proposition  is  true  the  con- 
clusion follows  inevitably. 

When  a  court  of  law  and  one  of  equity  each  have  complete 
concurrent  jurisdiction  of  a  particular  right  so  that  either  can 
fuliy  administer  it,  and  it  has  been  set  up  and  considered  upon 
its  merits  and  adjudicated  upon  in  one  of  them,  and  judgment  or 
decree  passed  upon  it  one  way  or  the  other,  the  matter  then  be- 
comes res  adjudicatay  and  the  other  court  is  bound  by  the  result 
and  will  not  re-examine  the  matter,  although  had  it  been  pre- 
sented to  it  in  the  first  place  it  would  have  dealt  with  it. 

If  the  equitable  defence — admitting  it  to  be  such  for  present 
purposes — to  the  action  for  mesne  profits  set  out  in  the  bill  was 
available  at  law,  and  could  be  administered  and  enforced  there, 
and  the  law  court  so  held  but  adjudged  it  to  be  worthless,  tlien, 
in  my  judgment,  the  complainants  have  no  standing  here.  But 
the  mere  fact  that  evidence  relied  upon  to  prove  the  estoppel  has 
been  oflFered  and  rejected  by  the  law  court  is  not  of  itself  proof 
that  that  court  considered  it  upon  its  merits,  so  to  speak,  since  it 
may  have  been  rejected  because  the  estoppel  arising  out  of  it  was 
not,  in  the  judgment  of  the  law  court,  of  such  a  nature  as  to  be 
capable  of  being  dealt  with  and  administered  in  that  court — in 
other  words,  that  it  was  a  purely  equitable  estoppel  not  available 
at  law. 

In  order  to  determine,  therefore,  whether  the  judgment  of  the 
law  court  in  this  case  was  final  and  conclusive,  it  is  important 
not  only  to  consider  what,  according  to  the  all^tions  of  the  bill, 
actually  occurred  in  that  court,  but  also  what  is  the  precise  injury 
which  the  complainant  will  suffer  if  judgment  is  entered  on  the 
verdict,  and  he  is  obliged  to  pay  it.    • 

Complainant  says  that,  by  reason  of  Mrs.  Oehme's  conduct 
and  silence,  he  paid  the  rent  which  accrued  under  his  lease  be- 
tween the  death  of  McCuUoch  and  the  commencement  of  the  suit 
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in  ejectment  to  persons  who,  he  had  the  right  to  suppose,  and  did 
suppose,  were  in  right  entitled  to  it,  and  that  if  he  now  pays  de- 
fendant for  the  use  and  occupation  of  the  premises  during  the 
same  period,  he  will  be  obliged  to  pay  twice  over  for  the  same 
use  and  occupation. 

To  this  the  defendant  answers  that  complainant  will  have  a 
right  to  recover  back  these  rents  so  paid  by  him,  either  from  the 
heirs  of  McCuUoch  or  from  McCuUoch's  administrator,  upon  the 
implied  warranty  arising  out  of  the  demise. 

To  this  answer  of  the  defendant  the  complainant  makes  a  two- 
fold reply— ^r«<,  that  those  heirs  are  numerous  and  all  non-resi- 
dents and  scattered,  and  their  pecuniary  responsibility  is  unknown, 
and  the  remedy  over  against  them  for  that  reason  extremely  pre- 
carious, and,  second,  that  as  to  most  of  them  they  were  not  parties 
to  and  are  not  bound  by  the  judgment  in  ejectment,  and  that  to 
recover  against  them  he  must  attack  the  deed  from  Mrs.  Oehme 
to  McCulloch  and  establish  the  fraud  over  again,  which  will 
prove  a  well-nigh  impossible  undertaking  in  the  absence  of  Mrs. 
Oehme.  And  as  to  his  right  to  recover  against  McCulloch's  ad- 
ministrator, that  is  limited  by  the  assets  still  remaining  in  his 
hands. 

This  reply  shows  just  what,  upon  complainant's  theory,  he  has 
actually  lost  by  the  inequitable  conduct  complained  of.  Clearly 
he  has  not  lost  any  right  as  against  the  heirs  of  McCuUoch. 
There  is  not  the  least  shadow  of  an  estoppel  in  their  favor. 
They  did  not  act  upon  the  strength  of  Mrs.  Oehme's  conduct  or 
silence,  or  in  the  least  change  their  position  in  reliance  upon  it. 
As  against  them  she  is  still  in  justice  entitled  to  have  compensa- 
tion for  the  use  and  occupation  of  these  premises  from  the  death 
of  McCulloch,  upon  establishing  as  against  each  the  fraud  in  the 
procuration  of  her  deed  to  McCulloch.  And  if  all  the  heirs  had 
applied  and  had  been  made  parties  defendant  in  the  ejectment 
suit,  and  had  been  sued  and  served  with  process  in  the  action  for 
mesne  pwfits,  they  would  have  had  no  defence  against  the  action. 
Ad.  Ej,  337;  Hunter  v.  Britton,  3  Camp.  455,  Whether  or  not 
they  will  have  such  defence  as  against  complainant  in  an  action 
to  recover  back  the  rents  after  receiving  notice  of  the  suit  may  be 
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doubtful.  Now,  admitting  that  complainant  may  on  his  own 
account  set  up  an  estoppel  against  defendant,  he  can  only  do  so 
for  his  own  benefit,  and  not  for  the  benefit  of  the  heirs  to  whom 
he  paid  the  money,  nor  of  the  administrator  of  McCulloch,  and 
he  may  not  make  such  use  of  it  as  to  give  either  of  them  even 
indirectly  the  benefit  of  it.  His  right  to  recover  back  from  them 
the  payments  he  has  made  is  unaffected  by  his  right  of  estoppel 
against  the  defendant. 

If,  however,  complainant  had  been  permitted  by  the  court  of 
law  to  set  up  there  his  estoppel  against  the  defendant,  the  latter's 
right  to  reach  the  moneys  received  by  these  heirs  from  com- 
plainant would,  as  against  such  as  were  not  parties  to  the  eject- 
ment, as  it  now  seems  to  me,  be  gone,  while  complainant's  right 
to  recover  them  back  from  those  heirs  or  from  the  administrator 
would  remain.  That  is,  defendant's  only  remedy  against  such 
heirs  is  through  complainant.  These  views  show  just  how  far 
complainant  is  entitled  to  use  his  estoppel.  He  was  not  and  is 
not  entitled  to  set  it  up  as  against  defendant's  claim  for  mesne 
profits,  except  upon  terms  of  assigning  to  defendant  his  claim 
against  those  heirs  and  against  McCulloch's  administrator  for  the 
rent  paid  by  him  during  the  period  covered  by  the  estoppel.  Or, 
to  otherwise  express  it,  his  estoppel  entitles  him  to  be  indemnified 
by  the  defendant  against  the  risk  and  expense  of  recovering  back 
the  moneys  so  paid  by  him  in  good  faith  and  in  ignorance  of 
Mrs.  Oehme's  title.  This  will  be  complete  indemnity  to  him, 
and  that  is  the  end  and  aim  of  all  estoppels.  Campbell  v. 
Nichols,  4,  Vr.  81  (at  2).  88) ;  Holcomb  v.  Wyckoff,  6  Vr.  S9. 

Chief-Justice  Beasley  (4-  ^^«  <^<^)  says :  "  But  suppose  the  pur- 
chaser gave  only  part  value  for  the  note,  upon  what  principle 
should  he  be  allowed  to  recover  more  than  the  money  thus  paid 
of  the  drawer,  who,  although  he  inadvertently  admitted  his 
liability,  in  point  of  fact  owes  nothing  on  the  paper.  The  true 
measure  is,  that  the  party  acting  on  the  faith  of  a  representation 
should  be  indemnified  from  loss,  by  the  application  of  the  doc- 
trine of  the  estoppel  in  pais,  and  these  limits,  as  I  think,  take  in 
the  whole  field  of  the  doctrine.  The  rule  is  designed  to  protect 
against  fraud^  either  in  fact  or  in  law ;  but  the  remedy  does  not 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]  MAY  TERM,  1891.  443 

Ruckelschaus  v,  Oehme. 

extend  beyond  the  injury.  Neither  good  policy,  nor  honest  deal- 
ing, requires  that  one  who  has  made  an  admission  which  has 
influenced  the  conduct  of  another,  should  be  estopped  by  such 
admission  from  showing  the  truth  of  the  case,  except  to  the 
extent  of  permitting  the  person  misled  from  recovering 'indemni- 
fication. For  it  is  to  be  remembered  that  the  principle  of 
estoppel  applies  as  well  to  cases  of  unintentional  deceptions  as  ta 
designed  and  actual  frauds ;  and  it  would  certainly  seem  plain 
that,  in  the  former  class  of  cases,  the  limitation  of  the  doctrine 
above  indicated  is  absolutely  necessary  for  the  accomplishment 
of  the  ends  of  justice.'*  And  see  Sumner  v.  SecUon,  2  Dick.  Ch. 
Rep.  103  (at  p.  ISl). 

The  case  in  this  aspect  is  in  marked  contrast  with  a  numerous 
class  of  cases  where  equitable  estoppel  is  the  foundation  of  a  re- 
covery of  a  sum  of  money  in  an  action  at  law,  and  where  the 
defendant  upon  payment  of  the  amount  recovered  is,  either  by 
the  sheer  force  of  such  payment  at  once  subrogated  to  tho  right 
of  the  plaintiff  against  the  third  party,  or  becomes  entitled  i» 
equity  to  such  subrogation.  Here  the  recognition  by  the  court 
of  law  of  the  validity  of  the  defence  there  set  up  by  complainant 
would  not,  as  it  seems  to  me,  operate  as  a  subrogation  of  the  de- 
fendant to  the  right  of  complainant  to  recover  from  the  heirs  at 
law  or  personal  representative  of  McCulloch. 

If  I  am  correct  in  the  foregoing  views,  then  it  seems  to  me 
clear  enough  that  this  estoppel  may  well  have  been  held  by  the 
law  court  not  to  be  there  available.  The  machinery  of  that  court 
is  not  adapted  to  deal  with  and  apply  such  a  right  as  a  defence.. 
In  short,  it  was  not  an  absolute  defence,  but  a  conditional  one 
merely. 

Just  here  it  is  important  to  remember  that  the  recognition  and 
enforcement  of  equitable  estoppels  by  courts  of  law  is  an  innova- 
tion. Originally  they  were  available  only  in  equity,  and  they 
are  now  enforced  at  law  only  in  cases  where  such  enforcement  is- 
in  accordance  with  the  procedure  in  that  court  and  will  work 
complete  justice  to  all  parties. 

There  is  another  consideration  which  arises  out  of  the  peculiar 
character  of  the  action  for  mesne  profits  following  a  judgment  inr 
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•ejectment  Sueli  judgment  is,  at  law,  conclusive  of  the  right  of 
the  plaintiff  to  recover.  Den,  v.  McShane,  1  Or,  35.  The  court 
(at  p,  38)  says :  "  The  answer  to  this  argument  is  conclusive,  and 
shows  the  wisdom  of  the  rule  that  the  demise  must  be  subsequent 
to  the  accrual  of  the  right  of  entry.  A  judgment  in  gectment  is 
conclusive  evidence  of  the  title  of  the  lessor  to  the  mesne  profits 
accruing  subsequent  to  the  day  of  the  demise,  during  such  time  as 
the  defendant  has  held  the  premises  in  question.  If  judgment  in 
this  action,  as  the  declaration  now  stands,  should  be  rendered  for 
the  plaintiff,  he  would  in  a  subsequent  action  for  the  mesne  profits, 
after  proving  the  defendant  to  have  been  in  possession  of  the  prem- 
ises from  the  2d  day  of  May,  1824,  entitle  himself  to  recover  the 
mesne  profits  from  that  day,  and  the  defendant  could  not  question 
or  dispute  it,  although  it  now  appears  he  was,  during  a  portion 
•of  the  time,  in  lawful  possession,  and  has  actually  made  compen- 
sation, according  to  the  agreement  of  the  parties,  for  the  use  of  the 
.premises  during  that  period ;  for,  as  already  remarked,  the  judg- 
ment conclusively  and  incontrovertibly  establishes  the  right  to 
recover  the  mesne  profits  from  the  day  of  the  demise." 

And  it  may  be  that  the  law  court,  in  the  case  in  hand,  was  of 
the  opinion  that  the  complainant  herein  was,  by  the  hard  and  fast 
rule  just  stated,  precluded  in  that  court  from  setting  up  any  de- 
fence whatever.  If  so,  then  it  seems  to  me  that  an  equity  at 
once  arose  in  favor  of  the  complainant  which  is  available  only 
ihere ;  for,  in  my  judgment,  it  would  be  highly  inequitable  for 
the  defendant  to  set  up  and  insist  upon  such  a  rule  of  law  to  shut 
•out  so  meritorious  a  defence. 

Much  discussion  occurred  at  the  argument  as  to  just  what  the 
law  court  decided  in  rejecting  this  defence.  Complainant  allies 
•in  his  bill  that  the  court,  in  overruling  it,  said :  '^  That  the  ques- 
tion was  whether  an  equitable  estoppel  is  a  defence,  and  that  the 
•court  considered  it  an  estoppel  not  admissible  in  that  case — that 
there  was  nothing  in  the  case  to  indicate  that  there  had  been  any 
fraud  practiced."  I  shall  confine  myself  to  that  statement,  and, 
looking  at  it  in  connection  with  the  nature  of  the  cause  just  referred 
.to  and  the  character  of  the  estoppel,  I  fail  to  find  anything  to 
warrant  the  conclusion  that  the  learned  judge  considered  the  de- 
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fence  on  its  merits  and  adjudged  it  worthless.  On  the  contrary, 
I  think  that  he  decided  only  that  the  facts  offered  to  be  proves 
did  not  constitute  an  absolute  defence  available  in  that  court  in 
that  particular  cause. 

The  defendant  contended  that  complainant  was- premature  in 
coming  to  this  court — that  he  should  first  have  exhausted  his- 
remedy  at  law  by  application  for  a  new  trial  or  by  writ  of  error 
to  review  the  ruling  of  the  trial  court. 

But  I  think  defendant  is  estopped,  so  to  speak,  from  taking 
that  point  The  evidence  and  defence  claimed  to  arise  from  it 
was  overruled  on  his  objection  and  motion,  and  it  does  not  now,, 
as  it  seems  to  me,  lie  in  his  mouth  to  say  that  peradventure  the 
learned  trial  judge  was  in  error  in  acceding  to  his  request,  and 
that  the  court  in  bank  may  correct  him.  Complainant  was  en- 
titled to  accept  the  ruling  of  the  circuit  judge  as  the  law,  and  thi& 
court  is  bound  to  so  accept  it. 

As  the  matter  appears  to  this  court  the  law  court  decided  that 
the  equity  here  set  up  did  not  constitute  a  defence  available 
at  law  in  that  court  and  in  that  cause,  and  did  not  attempt  ta 
decide  what  it  had  no  power  to  decide,  that  it  was  or  was  not 
available  in  equity. 

I  find,  therefore,  nothing  in  what  occurred  in  the  law  court  to 
prevent  the  complainant  from  presenting  his  case  for  what  it  is 
worth  in  this  court. 

II.  So  far  I  have  assumed  that  an  equity  did  arise  to  com* 
plainant  out  of  the  facts  alleged  in  the  bill.  It  remains  to  con- 
sider whether  that  assumption  is  valid. 

The  salient  points  relied  upon  by  complainant  are— ^r«<,  the 
execution  by  Mrs.  Oehme  and  delivery  to  McCulloch,  the  tenant 
for  life,  of  a  deed  of  conveyance,  full  and  r^ular  on  its  face, 
conveying  to  him  her  title  in  reversion  to  the  premises ;  second, 
the  recognition  by  her  of  the  validity  and  efficiency  of  that  con- 
veyance to  the  agent  of  the  heirs  at  law  of  the  grantee  imme- 
diately after  his  death,  and  at  a  moment  when  she  had  notice 
that  he  proposed  to  collect  the  rent  arising  from  the  premises 
from  the  complainant  and  pay  them  to  those  heirs ;  third,  her 
silence  and  acquiescence  in  the  occupation  by  complainant  of  the 
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premises  under  circumstances  which  charge  her  with  notice  that 
he,  as  tenant,  was  paying  the  rent  to  the  heirs  of  her  grantee. 

With  regard  to  the  conveyance — nothing  can,  of  course,  create 
a  stronger  estoppel  so  far  as  acted  upon.  It  is  in  fact  properly 
olassed  as  a  legal  estoppel  as  contradistinguished  from  an  equi- 
table estoppel.  Pom,  Eq,  Jur.  §  802,  On  the  facts  stated  Mrs. 
Oehme  was  chargeable  with  knowledge  that  she  had,  in  fact,  exe- 
cuted and  delivered  the  deed ;  and  if,  upon  the  strength  of  the 
title  purporting  to  be  conveyed  by  it,  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice  of  the  fraud  had  taken  title 
from  McCuUoch,  it  is  difiScult  to  perceive  how  Mrs.  Oehme  could 
have  recovered  against  it.  It  had  no  force,  however,  by  way  of 
estoppel  against  either  McCulloch  or  his  heirs,  who  are  mere 
volunteers.  However,  the  case  does  not  show  that  the  complain- 
ant knew  of  this  deed  at  the  date  of  his  lease  and  took  that  in- 
strument on  the  strength  of  it,  and  hence  it  could  not  avail  him 
in  aid  of  his  title  under  his  lease  as  a  defence  to  the  ejectment. 
Besides  he  paid  no  bonus  or  cash  down  for  the  lease,  and  the  rent 
reserved  was  nearly  or  quite  the  full  annual  value  of  the  premises, 
so  that  the  validity  of  the  lease  as  against  Mrs.  Oehme  was  of 
little  consequence,  and,  it  may  be  easily  conceived,  received  little 
attention  at  the  trial  of  ejectment.  But  when  McCuUoch's  life 
estate  ended  and  complainant  was  called  upon  to  pay  the  accruing 
rent  to  McCuUoch's  heirs,  and  was  told,  and  told  truly,  by  their 
agent  that  Mrs.  Oehme  had  conveyed  her  reversion  to  McCulloch 
by  a  deed  which  she  now  recognized  as  valid,  the  affiiir  assumed 
a  diflferent  aspect.  From  the  moment  that  complainant  had 
notice  of  the  deed,  and  acted  upon  it  by  paying  rent  to  the  heirs 
of  the  grantee  without  notice  of  any  infirmity  in  it,  he  occupied 
the  position  of  a  bona  fide  purchaser  without  notice  to  the  extent 
of  the  rent  paid,  and  is  entitled  to  be  protected  in  the  manner 
and  to  the  extent  before  indicated. 

I  assume  that  in  the  action  of  ejectment  Mrs.  Oehme's  title 
was  stated  to  have  commenced  at  the  death  of  McCulloch,  and  a 
recovery  which  fixed  that  as  the  date  of  the  accrual  of  her  title 
against  all  the  world  was  perfectly  proper  in  order  to  fix  the 
time  when  her  right  to  the  enjoyment  of  the  premises  commenced 
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as  agaiust  all  the  world,  although  by  reason  of  the  facts  of  the 
case  it  would  be  inequitable  for  her  to  enforce  that  right  against 
the  complainant  herein,  except  upon  terms. 

An  estoppel  would  arise  in  favor  of  complainant  as  a  result 
of  his  having  acted  upon  the  bare  deed.  But  that  result  is  for- 
tified by  the  positive  recognition  of  its  validity  and  the  title 
under  it  made  to  Mr.  Kase  and  communicated  by  him  to  the 
complainant.  Indeed,  it  seems  to  me  that  if  there  had  been  no 
deed,  and  Mrs.  Oehme  had  simply  stated  to  the  agent  of  the  heirs 
that  McCuUoch  was  the  owner  in  fee  simple  and  that  his  heirs 
were  entitled  to  the  property,  the  result  would,  under  the  circum- 
stances, have  been  the  same.  She  had  notice  that  complainant 
had  been  occupying  the  premises  as  a  tenant  of  McCulloch,  and 
that  he  was  continuing  that  occupation  as  tenant  of  somebody, 
and  would,  in  the  natural  course  of  business,  pay  the  rent  to  the 
person  appearing  to  be  the  owner.  McCulloch  was  in  his  life- 
time the  apparent  owner,  and  at  his  death  his  heirs  in  turn  be- 
came the  apparent  owners,  and  the  persons  to  whom  complainant 
would  naturally  pay  the  rent.  Under  such  circumstances  it 
seems  to  me  that  a  bare  admission  by  Mrs.  Oehme  that  those 
heirs  were  entitled  to  the  property  without  mentioning  the  deed, 
would,  if  acted  upon,  be  sufficient. 

It  was  argued  by  defendant  that  the  admission  made  to  the 
agent  of  the  heirs  in  the  absence  of  complainant  could  not  bind. 
The  general  rule  may  be  as  claimed  by  defendant,  that  admissions 
or  statements  made  to  third  parties  do  not  bind.  But  the  reason 
of  the  rule  is  that  they  are  made  under  such  circumstances  as 
that  the  party  making  tliem  is  not  chargeable  with  notice  that 
anyone  is  likely  to  act  upon  them. 

Here,  however,  they  were  made  to  the  agent  of  the  heirs  who 
was  employed  to  collect  the  rent  from  the  tenant  and  who  stated 
that  he  was  about  to  do  so.  It  seems  to  me  that  Mrs.  Oehme 
was  bound,  under  such  circumstances,  to  suppose  that  the  agent 
would  naturally  and  properly  communicate  her  admission  to  the 
tenant,  and  that  he  would  or  might  act  upon  it.  And  I  am 
unable  to  perceive  any  reason  why  he  should  not  act  upon  it, 
provided  he  was  satisfied  with  Kase's  truthfulness  and  reliability. 
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This  point  as  made  by  the  defendant  is,  I  think,  fully  cov- 
ered and  met  by  the  decision  of  the  court  of  appeals  in  Martin  v. 
Righte)',  2  Stock.  510,  There  the  obligee  of  a  bond  had  executed 
to  the  obligor  a  general  release  which  undoubtedly  operated  to 
extinguish  the  debt.  The  obligor,  nevertheless,  made  a  payment 
of  interest  on  it  to  the  obligee  and  wrote  and  took  a  receipt  for 
it,  and  gave  the  obligee  a  little  slip  of  paper  in  his,  the  obligor's, 
handwriting,  containing  these  words :  "  $73.79.  Rec'd  Oct.  20, 
1849.''  The  obligee  applied  to  the  complainant,  Martin,  to  take 
an  assignment  of  the  bond,  and  showed  to  him  this  slip  of  paper, 
and  stated  to  him  that  the  amount  there  named  was  paid  by  the 
obligee  as  interest  to  a  certain  day.  Martin  acted  upon  the  state- 
ment, and  paid  and  advanced  to  the  obligee  the  amount  appar- 
ently due  upon  the  bond  without  making  inquiry  of  the  obligor. 
It  was  held  that  the  obligor  was  estopped  by  his  conduct  from 
setting  up  the  release  against  Martin,  although  he  had  no  notice 
that  the  obligee  intended  to  assign  away  the  bond.  Says  Mr. 
Justice  Potts,  in  delivering  the  prevailing  opinion  of  that  court 
{2  Stock.  525) :  "  Though  he  [the  obligor]  did  himself  not  see  or 
communicate  with  the  complainants  [the  assignees]  or  their  attor- 
ney, yet  he,  by  this  means,  authorized  Stephen  [the  obligee]  indh" 
fully  to  represent  to  complainants'  counsel  that  that  amount  of 
interest  had  been  paid  that  day  on  the  bond  by  Michael  [the 
obligor]  himself,  and  that  he  had  thus  virtually  acknowledged  his 
indebtedness  for  the  balance  of  principal  and  interest  remaining 
due.  If  this  transaction  had  taken  place  in  the  presence  of  the 
complainants  or  their  attorney,  it  would  have  estopped  Michael 
iVom  setting  up  the  release  as  against  the  assignees  of  the  bond 
and  mortgage;  and  the  distinction  between  an  a>ct  done  in  the 
presence  of  a  party,  by  which  he  is  induced  to  become  a  pur^ 
chaser,  and  the  same  act  done  in  the  presence  of  a  third  party,  and 
which,  being  truthfully  represented  to  another,  induces  him,  upon 
that  information,  to  purchase,  is  a  distinction  without  a  d^er- 
ence.  'An  equitable  estoppel,'  says  Mr.  Justice  Carpenter,  in 
Den.  V.  Baldwin,  1  Zab.  IfiS,  ^  rests  upon  the  principle  that  when 
any  one  has  done  an  act  or  made  a  statement  which  it  would  be 
fraud  on  his  paH  to  controveti  or  impair,  and  such  act  or  state- 
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ment  has  so  influenced  any  one  that  it  has  been  acted  upon,  the 
party  making  it  will  be  estopped  and  cut  ofl^  from  the  power  of 
retraction.  It  must  appear,  ^/*«^,  that  he  has  done  some  act  or 
made  some  admission  inconsistent  with  his  claim ;  secondly,  that 
the  other  party  has  acted  on  such  conduct  or  admission ;  and, 
thirdly,  that  such  party  will  be  injured  by  allowing  such  conduct 
or  admission  to  be  withdrawn/  " 

It  is  true  that  this  was  the  opinion  of  a  majority  only  of  the 
court,  and  among  those  dissenting  from  it  are  the  chancellor  in 
the  court  below,  and  Chief-Justice  Green,  Justices  Elmer,  Vre- 
denburgh  and  Ogden.  But  Justice  Elmer,  in  speaking  for  the 
minority,  quotes  with  approval  Judge  Carpenter's  definition  of 
equitable  estoppel  above  quoted,  and  both  he  and  Chancellor 
Williamson  stated  that  all  the  facts  indicated  that  had  the  com- 
plainants in  that  case  applied  to  and  inquired  of  Michael  Righter 
(the  obligor),  he  would  have  set  up  and  insisted  upon  his  re- 
lease, and  that  he  (Michael)  had  the  right  to  suppose  that  if 
Stephen  (the  obligee)  told  the  Martins  anything,  he  would  tell 
the  whole  truth,  which  was  that  he  held  a  release  against  the 
bond,  so  that  I  do  not  understand  the  minority  in  that  case  to 
have  dissented  from  the  cardinal  doctrine  laid  down  by  Justice 
Potts,  "  that  the  distinction  between  an  act  done  in  the  presence 
of  a  party,  by  which  he  is  induced  to  become  a  purchaser,  and 
the  same  act  done  in  the  presence  of  a  third  party,  and  which 
being  truthfully  represented  to  another  induces  him,  upon  that 
information,  to  purchase,  is  a  distinction  without  a  difference." 

But  though  the  decision  in  Martin  v.  Rigldei*  is  that  of  a  mere 
majority,  it  is,  nevertheless,  binding  upon  me,  even  if  it?  did  not, 
as  it  does,  meet  with  the  approbation  of  my  individual  judgment. 

It  was  contended  that  there  was  here  no  intention  on  Mrs. 
Oehme's  part  to  mislead  the  complainant,  nor  anything  to  indi- 
cate that  she  was  guilty  of  any  actual  frand. 

But  it  is  now  well  settled  that  neither  of  these  elements  is 
necessary  to  an  equitable  estoppel.  Cornish  v.  Abbington,  ^ 
Hurld,  &  N.  649;  2  Pom,  Eq.  Jur,  §  803  et  seq. 

It  is  well  said,  in  such  cases^^  that  a  party  is  presumed  to  in- 
tend the  natural  consequences  of  his  own  act.     So  with  regard  to 
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fraud.  It  is  quite  sufficient  if  the  result  of  the  change  of  posi- 
tion proposed  to  be  made  will  operate  as  a  fraud  on  the  other 
party.  This  clearly  appears  from  Judge  Carpenter's  definition 
above  quoted,  and  also  from  the  language  of  the  chief-justice  in 
Campbell  v.  Nichols,  4  Vi*»  88,  above  quoted,  and  is  laid  down  as 
the  settled  rule  by  Prof,  Pomeroy,  section  803.  In  the  course 
of  the  discussion  he  shows  that  the  element  of  actual  fraud  is 
more  frequently  relied  upon  at  law  than  in  equity,  and  says : 

"  I  would  venture  the  suggestion  that  the  theory  which  regards  fraud  as  the 
essence  of  equitable  estoppel  originated  in  courts  possessing  only  a  partial  and 
limited  jurisdiction.  Such  courts,  administering  nearly  the  whole  jurispru- 
dence by  means  of  legal  actions,  and  being  able  to  admit  equitable  notions  only 
fio  far  as  they  could  be  harmonized  with  legal  dogmas  and  legal  procedure, 
would  naturally  formulate  the  doctrine  of  equitable  estoppel  in  such  a  manner 
that  it  should  become  a  rule  of  law  not  inconsistent  with  the  legal  system  as  a 
whole.  This  could  only  &«  done  by  giving  prominence  to  the  element  of  frauds  and 
by  making  it  in  fact  essential.  By  this  method  equitable  estoppel  was  made  to 
be  a  branch  or  application  of  the  legal  rules  concerning  fraud." 

And  in  sections  805  and  807  he  shows  that  actual  fraud  has 
been  in  many  instances  held  an  essential  element  in  estoppels 
affecting  title  to  land  in  actions  at  law.  And  this  distinction 
may  have  been  in  the  mind  of  the  learned  trial  justice  in  speak- 
ing as  he  did  of  the  absence  of  actual  fraud  in  this  case. 

In  Stevens  v.  Dennett,  61  N.  H,  S2i  (at  p.  SSO),  the  court  says : 
"  The  doctrine  seems  to  be  established  by  authority  that  the  con- 
duct and  admissions  of  a  party  oi)erate  against  him  in  the  nature 
of  an  estoppel,  wherever,  in  good  conscience  and  honest  dealing, 
he  ought  not  to  be  permitted  to  gainsay  them.  Thus,  n^ligence 
becomes  constructive  fraud — ^although,  strictly  speaking,  the 
actual  intention  to  mislead  or  deceive  may  be  wanting,  and  the 
party  may  be  innocent,  if  innocence  and  negligence  may  be 
deemed  compatible.  In  such  cases,  the  maxim  is  justly  applied 
to  him,  that  when  one  of  two  innocent  persons  must  suffer,  he  shall 
suffer  who  by  his  own  acts  occasioned  the  confidence  and  loss." 
**In  the  last  sentence,"  says  Prof.  Pomeroy,  "the  judge  has 
struck  the  bed  rock  of  universal  principle  upon  which  all  in- 
stances of  equitable  estoppel  must  be  founded,  if  they  are  to  stand 
with  any  firmness."     And  see  ^  Herm.  Estop.  §  77£, 
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With  regard  to  the  last  element  of  estoppel  relied  upon  here — 
silence — I  think  it  is  also  clearly  made  out.  Leaving  out  of  view 
the  things  said  and  done  by  Mrs.  Oehme  which  came  to  com- 
plainant's knowledge,  I  think  the  circumstances  above  stated  cast 
upon  her  the  duty  of  speaking  and  making  known  her  demand  to 
complainant.  She  is  chargeable  with,  firsts  knowledge  of  her  own 
rights,  and,  second,  that  complainant  was  acting  in  ignorance  of 
them  in  paying  the  rent  in  question  to  the  heirs  of  McCulloch, 
and  the  result  of  her  silence  is  that  complainant  has  paid  away 
his  money  and  will  incur  risk  and  trouble  in  recovering  it. 

That  mere  silence  will,  under  certain  circumstances,  create  an 
estoppel  is  well  settled.  Sumner  v.  Seaton,  2  Dick,  Ch,  Rep,  lOS, 
and  cases  there  cited,  and  see  other  cases  collected  in  2  Pom.  Eq. 
Jur.  in  note  to  §  808;  and  in  this  state  a  striking  example  in 
Bociety  v.  Lehigh  Valley  R.  R.  Co.,  6  Stew.  Eq.  329;  2  Herm. 
Estop.  §  938. 

For  these  reasons  I  am  of  the  opinion  that  the  demurrer  should 
be  overruled  and  the  injunction  issued. 

Some  criticisms  were  made  at  the  argument  on  the  frame  and 
verbiage  of  the  bill.  I  think  that  none  of  them,  even  if  well 
taken,  are  available  to  the  defendant  under  the  frame  of  his  de- 
murrer. 

Among  other  things,  it  was  suggested  that  the  offer  in  the  law 
oourt  of  proof  of  the  facts  out  of  which  the  estoppel,  arises  did 
not  include  all  those  set  out  in  the  bill,  and  hence  that  this  court 
cannot  say  that  if  complainant  had  made  a  complete  offer  it 
would  not  have  been  admitted.  But,  in  the  first  place,  I  am 
unable,  upon  a  careful  reading  of  the  bill,  to  discover  any  omis- 
sion in  the  statement  of  the  offer  of  proof.  It  was  evidently  the 
intention  of  the  pleader  to  allege  that  all  the  facts  were  included 
in  the  offer.  The  affidavit  of  the  complainant  so  states.  And 
we  must  read  the  bill  in  the  light  of  the  fact  that  the  same  judge 
presided  at  the  trial  of  the  action  for  mesne  profits  who  had  tried 
the  action  of  ejectment,  and  was  familiar  with  the  facts.  If  the 
bill  is  defective  in  this  respect  it  may  be  amended.  In  the  second 
place,  it  is  clear  that  the  learned  judge  did  not  overrule  the  evi- 
dence on  account  of  lack  in  quantity — that  some  necessary  link 
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in  the  chain  was  wanting — but  on  the  ground  of  its  general 
quality  and  tendency. 

The  bill  does  not  all^  in  direct  terms  that  Mrs.  Oehme  knew 
that  complainant  was  occupying  the  premises  as  tenant,  and 
was  paying  the  rent  to  the  heirs  of  McCuUoch,  but  it  alleges 
facts  from  which  such  knowledge  is  fairly  to  be  presumed.  See, 
in  this  connection,  Rorbdck  v.  Dorahevnier,  10  C,  E.  Gr,  616  (at 
p,  618).  The  bill  would  be  more  complete  as  a  pleading  if 
amended  in  this  particular. 

So  with  regard  to  the  deed  from  Mrs.  Oehme  to  McCuUoch* 
It  is,  perhaps,  not  set  out  in  accordance  with  its  tenor  and  effect 
with  sufficient  fullness.  Nor  does  complainant  offer  to  assign  to* 
defendant  his  right  of  action  against  the  heirs  and  personal  rep- 
resentatives of  McCnlloch.  If  in  either  of  these  respects  the 
complainant  shall  desire  for  the  purpose  of  the  further  progress- 
of  the  suit  to  amend  his  bill,  he  may  do  so  upon  terms  of  not 
demanding  costs  on  the  demurrer. 


The  Methodist  Episcopal  Chubch  of  Camden 

V, 

The  Pennsylvania  Railboad  Company. 

1.  Where  the  owners  of  land  dedicate  a  street  adjacent  thereto,  and  *''cove» 
nant  and  agree  that  said  street  shall  forever  hereafter  be  kept  open  for  the  use 
oi"  such  grantors,  their  heirs  and  assigns,  their  grantees  have  an  appurtenant 
right  of  way  in  such  street  which  cannot  be  impaired  bj  legislation  allowing 
a  railroad  company  to  occupy  it,  except  on  the  condition  of  making  compen- 
sation. 

2.  .A  municipality  cannot  enlarge  the  rights  of  a  railroad  company  by  giving* 
it  terminal  rights  in  a  street  where,  by  legislative  grant,  it  is  confined  to  a 
mere  right  of  passage. 

Mr.  John  W.  Wartman  and  Mr,  John  J.  OrandaU^  for  the 
complainant. 

Mr.  Samuel  H.  Grey,  for  the  defendant. 
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Pitney,  V.  C. 

Complainant  is  the  owner  of  a  church  edifice,  in  which  its 
•congregation  worships  and  conducts  other  religious  exercises, 
situate  on  the  south  side  of  Bridge  avenue,  between  Third  and 
Fourth  streets,  in  Camden,  and  it  seeks  by  its  bill  to  be  pro- 
tected against  the  same  sort  of  injury  at  the  hands  of  defendant 
which  was  considered  and  dealt  with  in  Angel  v.  Pennsylvania 
R.  R.  Q>.,  14  Stew.  Eq.  316,  and  Thompson  v.  Pennsylvania  R. 
R.  Co.,  18  Stew.  Eq.  870. 

The  complainant's  church  is  situate  between  the  Angel  prop- 
erty and  the  Thompson  property,  and  is  on  the  same  side  of  the 
avenue.  After  the  decision  of  the  latter  case  the  defendant  pro- 
<;ured  from  the  municipal  government  of  Camden  an  ordinance 
vacating  the  north  side  or  half  of  Bridge  avenue,  with  an  order 
to  move  its  tracks  northward  and  occupy  that  part  of  the  street, 
and  leave  the  southerly  half  free  from  encumbrance. 

During  the  pendency  of  this  cause  it  took  up  its  southerly 
track  which  had  been  laid  in  1882.  The  remaining  tracks  had 
been  in  use  for  more  than  twenty  years,  and  the  right,  as  against 
the  (x>mplainant  to  so  maintain  and  use  them,  thus  acquired. 

The  only  right,  as  against  the  public,  to  use  the  avenue  for 
railroad  purposes  ever  acquired  rests  in  an  ordinance  or  ordi- 
tnances  of  the  municipality  adopted  at  about  the  time  that  the 
Toad  was  built,  and  the  only  right,  as  against  the  complainant,  is 
hy  adverse  user. 

The  answer  relies  upon  these  ancient  ordinances,  together  with 
long  adverse  user,  and  also  upon  the  recent  ordinance  vacating 
the  northerly  half  of  the  avenue. 

The  proofs  show  a  decided  increase  in  the  frequency  of  the 
acts  and  the  intensity  of  the  resulting  nuisance  for  the  last  few 
years,  and  the  defence  of  adverse  user  fails.  On  this  point  I 
refer  to  the  opinion  of  Vice-Chancellor  Bird,  adopted  by  the 
court  of  appeals,  in  the  Thompson  Case,  18  Stew.  Eq.  871.  The 
evidence  shows  that  the  use  of  the  edifice  for  religious  exercises 
and  worship  was  seriously  and  materially  interfered  with  by  the 
noise  of  the  engines  and  cars  of  the  defendant  used  in  the  man- 
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ner  and  for  the  purposes  described  by  Viee-Chancellor  Bird  in 
his  opinion  in  the  Angel  Case,  14  Stew,  Eq,  317. 

With  regard  to  the  ordinance  vacating  the  *iorth  half  of  the 
street,  the  proofs  show  that  in  1824  the  lands  on  each  side  of  the 
avenue  were  owned  by  Chauncey  and  Lyle  as  tenants  in  common,, 
who,  in  a  partition  deed,  dated  October  18th,  1824,  dedicated 
Bridge  avenue,  with  other  streets,  to  the  public,  and  used  lan- 
guage which,  in  my  judgment,  gave  each  owner  a  right  of  way" 
in  all  its  parts.     The  language  is  as  follows : 

"  Whereas,  in  the  foregoing  deed  of  partition  of  the  lots  of  ground  in  Cam- 
den, continued  reference  is  made  to  divers  streets,  lanes  and  alleys  without  any 
description  thereof  and  without  any  covenant  that  the  same  shall  remain  open- 
forever.  Now  the  said  Elihu  Chauncey  and  James  Lyle,  each  for  himself,  his- 
heirs,  executors,  adminbtrators  and  assigns,  covenants,  promises,  grants  and 
agrees  to  and  with  the  other  of  them,  his  heirs,  executors,  administrators  and 
assigns  in  the  following  manner,  that  is  to  say,  that  said  Bridge  avenue  in  the 
for^^ing  deed  mentioned  b  and  shall  continue  to  be  of  the  width  of  one  hun- 
dred feet,  and  shall  extend  from  Queen  street,  westwardly,  three  hundred  and 
forty  feet  towards  the  river  Delaware,  and  eastwardly,  from  said  Queen  street 
to  the  land  of  Deborah  Cooper,  which  is  the  most  eastwardly  boundary  line  of 
land  conveyed  by  the  foregoing  deed." 

[Here  follows  descriptions  of  other  streets  and  alleys.] 

''  Now  the  said  parties  hereto  do  mutually  covenant  and  agree  that  the  said 
streets,  alleys  and  avenue  in  said  deed  of  partition  mentioned  are  of  the 
dimensions,  courses  and  distances  herein  particularly  set  forth,  and  that  the 
same  shall  hereafter  forever  be  kept  open  for  the  use  of  the  said  Elihu  Chaun- 
cey and  James  Lyle,  their  heirs  and  assigns  and  of  the  tenants  and  occupants 
of  said  lots  of  ground,  and  at  the  request  of  either  party  the  fences  now  thereon 
shall  be  removed  and  free  ingress  and  egress  allowed  through  the  same  and 
every  part  thereof." 

The  description  in  the  partition  deed  ran  to  the  side  of  the 
street,  but  the  title  by  implication,  under  JonaB  v.  Saltevy  went 
to  the  middle.  The  result  is  that  complainant's  title  goes  to  the 
centre  line  of  the  street  (now,  by  the  recent  ordinance,  the  north 
line),  and  it  has  an  appurtenant  right  of  way  in  the  whole  bed 
of  the  original  avenue. 

This  right  cannot  be  either  destroyed  or  substantially  impaired 
by  legislative  action,  except  upon  the  constitutional  condition  of 
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making  compensation.  A  right  of  way  is  property,  and  as  such 
protected  by  the  constitution. 

Further,  the  municipality  has  no  power  either  to  legalize  a 
private  nuisance  of  the  character  here  in  question,  or  to  enlarge 
the  rights  of  defendant  and  give  it  terminal  rights  where  by  its 
legislative  grant  it  is  confined  to  a  mere  right  of  passage.  Peim- 
sylvania  B.  R.  Co,  v.  Angd,  U  Stew,  Eq.  829, 

Counsel  also  relied  upon  Beseman  v.  Pennsylvania  R,  R,  Co,, 
SI  Vr,  235,  decided  in  the  Supreme  Court  after  the  Angel  case 
and  before  the  Thompson  case,  and,  after  the  Thompson  case, 
aflBrmed  on  error,  23  Vr,  221,  But  the  opinion  of  the  Supreme 
Court  in  the  Beseman  case  carefully  distinguished  it  from  the 
Angel  case,  and  the  opinion  of  Vice-Chancellor  Bird  in  the 
Thompson  case  acted  on  that  distinction,  and  was  adopted  by  the 
court  of  appeals  with  the  assent  of  the  judges  of  the  supreme 
court  who  took  part  in  the  Beseman  case. 

The  truth  is  that  the  defendant  is  using,  and  proposes  to  con- 
tinue to  use,  lands  immediately  adjoining  the  complainant's 
premises,  and  in  which  it  has  a  right  of  way,  for  the  purposes  of 
a  terminal  yard,  in  such  a  way  and  to  such  an  extent  as  to 
seriously  interfere  with  the  oomplainant^s  enjoyment  of  them  for 
religious  exercises  and  worship.  In  this  aspect  the  case  is  quite 
within  the  principles  acted  upon  in  the  Baptist  Church  cases, 
108  U,  8.  317,  137  U.  8,  568.  I  think  the  complainant  is  enti- 
tled to  an  injunction. 


Almira  S.  Matthews  , 

48    466 

60   27»' 

V.  48 


Mary  E.  Hoagland  et  al. 

1.  Where  a  bill,  in  its  averment*!,  sets  forth  facts  sufficient  to  show  that  the 
complainant  is  entitled  to  relief  as  an  administ^tor,  or  that  the  defendant  is 
liable  as  such,  it  is  not  necessary  that  either  should  be  so  styled  in  the  process, 
or  in  the  commencement  of  the  bill,  or  in  the  prayer  for  process. 
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2.  The  privilege  of  professional  secrecy  is  not  confined  to  the  knowledge  de- 
rived by  counsel  from  communications  made  to  him  by,  or  in  conference  with, 
the  client,  but  extends  to  information  obtained  from  documents  submitted  for 
his  inspection  or  custody. 

3.  If  the  communication,  or  conference,  between  client  and  counsel  is  to  de- 
vise means  by  which  a  crime  is  to  be  committed,  in  which  the  attorney  takes 
an  active  part,  there  is  no  privilege — he  ceases  to  be  counsel  and  becomes  par. 
ticeps  criminis;  if  he  takes  no  part,  there  is  no  professional  privilege,  because 
it  cannot  be  a  solicitor's  business  to  advise  in  furtherance  of  a  criminal  object 

4.  The  contriving  of  a  crime  or  a  fraud  is  no  part  of  the  professional  occu- 
pation of  an  attorney  or  solicitor.  In  order  that  the  rule  of  professional  privi- 
lege may  apply,  there  must  be  both  professional  employment  and  professional 
confidence.  If  the  client  has  a  criminal  or  fraudulent  object  in  view  in  hb 
communication  with  his  counsel,  one  of  those  elements  must  necessarily  be 
absent.  If  the  object  is  avowed,  the  client  does  not  consult  hb  adviser  profes- 
sionally ;  if  it  is  not  disclosed,  he  reposes  no  confidence. 

5.  In  a  civil  suit  the  first  test  as  to  whether  the  communication  involved  a 
purpose  which  was  or  was  not  tainted  with  fraud,  b  the  issue  as  made  by  the 
pleadings  in  the  cause. 

C.  A  party  to  a  suit  is  not  a  competent  witness,  under  the  act  of  1880,  to  tes- 
tify adversely  to  another  party  suing  in  a  representative  capacity,  as  to  a 
transaction  of  the  deceased  with  a  person  other  than  the  witness,  in  which  the 
witness  and  such  person  are  interested,  although  such  interests  are  divisible. 

7.  If  the  representative  in  such  action  testifies,  in  hb  own  behalf,  to  any 
transactions  of  the  deceased  with  the  witness  or  another,  which  are  relevant  to 
the  relief  in  the  action,  the  other  party  may  be  a  witness,  in  hb  own  behalf, 
to  all  transactions  or  statements  of  the  deceased  which  are  pertinent  to  hb 
case. 

8.  To  constitute  a  valid  gift  inier  vivo8j  there  must  be  such  a  transfer  of  the 
subject-matter  as  will  pass  the  donor's  title  at  once  to  the  donee,  absolutely  and 
irrevocably  divesting  the  former  of,  and  investing  the  latter  with,  all  of  the 
donor's  right  or  title  therein,  and  control  and  dominion  thereof. 

9.  The  actual  delivery  of  negotiable  bonds,  with  words  or  acts  indicating  a 
present  absolute  gift,  constitutes  a  valid  gift  inter  vivos. 

10.  In  thb  state  the  delivery  of  a  certificate  of  stock  without  actual  transfer 
or  a  written  assignment  or  power  to  transfer,  although  accompanied  with  words 
of  gift,  does  not  constitute  a  valid  gift  inier  vivos. 

11.  Thb  court  has  jurisdiction  to  entertain  a  suit  by  an  adminbtrator 
against  a  co-adminbtrator,  when  the  defendant  b  chai^ged  with  misconduct  as 
to  the  assets  of  the  estate,  which  jeopardizes  the  rights  of  those  interested 
therein. 


On  bill,  answer  and  proofs  in  open  court. 
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Mr.  Martin  L.  Trimmer  and  Mr.  Charles  A.  SkUlmaUj  for  the 
complainant. 

Mr.  J.  Newton  VoorheeSj  for  the  defendants  Mary  E.  Hoagland 
and  Asa  P.  Hoagland. 

Mr.  Albert  D.  Anderaon,  for  the  defendants  Helen  C.  Matthews 
and  Greorge  H.  Matthews. 

Green,  V.  C. 

Henry  Matthews  died  January  22d,  1886,  at  Lambertville,  in 
this  state,  leaving  Alraira  S.  Matthews,  his  widow,  and  Mary  E. 
Hoagland  and  John  H.  Matthews,  children  by  a  former  wife,  his 
only  heirs  at  law. 

He  was  possessed  of  considerable  personal  property,  and,  after 
a  protracted  contest  in  the  orphans  court  of  the  county  of  Hun- 
terdon, administration  of  his  estate  was  granted  March  24th, 
1886,  to  his  widow  Almira  S.,  his  son  John  H.  and  his  brother 
<jreorge  H.  Matthews,  who  took  upon  themselves  the  administra- 
tion of  the  said  estate,  filed  an  inventory  of  such  property  as  they 
admitted  came  into  their  hands,  and  in  time  settled  up  all  claims 
against  the  estate,  and  filed  *their  final  account  in  the  orphans 
court  of  said  county,  fully  accounting  for  all  the  personal  estate 
they  reported  as  received  by  them. 

All  the  debts  of  the  decedent  were  paid,  and  the  persons  entitled, 
by  the  statute  of  distribution,  to  any  estate,  remaining  in  the 
hands  of  the  administrators  and  unadministered,  being  the  widow 
and  the  two  children,  the  balance  was,  by  the  decree  of  the  said 
court,  distributed  to  the  complainant,  to  John  H.  Matthews  and 
Mary  E.  Hoagland  in  equal  parts. 

John  H.  Matthews,  since  the  settlement  of  the  estate,  has  died, 
leaving  Helen  C.  Matthews  his  widow,  who  by  his  will  was  made 
sole  legatee  and  devisee  of  his  estate  and  sole  executrix  of  his 
will. 

The  complainant  claiming  to  have  discovered  that  her  co-ad- 
ministrator John  H.  Matthews,  with  his  sister  Mrs.  Hoagland, 
had  taken  possession  of  certain  personal  property  belonging  to 
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the  intestate,  which  was  oot  included  in  the  inventory  or  admin- 
istered upon,  commenced  this  action  on  the  theory  tliat  she,  as 
widow,  being  entitled  to  one-third  of  the  balance  of  the  personal 
estate  after  the  payments  of  debts,  could,  under  the  circumstances 
stated,  proceed  directly  in  a  suit  in  her  own  behalf  in  this  court 
to  recover  such  portion.  On  the  first  day  of  the  trial,  however, 
it  was  determined  by  her  counsel  to  prosecute  the  suit  by  her,  as 
administratrix  of  her  husband's  estate,  to  subject  personal  prop- 
erty, charged  to  have  been  improperly  diverted  or  retained,  to 
administration  as  assets  of  said  estate.  Strictly  speaking,  the 
suit  was  not  brought  by  complainant  as  administratrix,  nor 
against  the  representative  of  John  H.  Matthews  as  administrator^ 
neither  be  nor  she  being  styled  as  such  in  the  process  or  in  the 
commencement  of  the  bill,  or  in  the  prayer  for  process,  yet  the 
bill  correctly  described  the  character  and  station  of  the  parties, 
sets  forth  fully  facts  which  would  give  complainant  a  right  as  ad- 
ministratrix, and  make  defendants  personally,  or  as  executrix  or 
administrator,  liable  as  such,  so  that  the  court,  upon  the  allega- 
tions of  the  bill,  could  give  the  proper  relief.  Under  these 
conditions  the  course  determined  upon  was  one  recognized  as 
allowable  in  this  court.  Evans  v.  Evans,  8  C.  E.  Gr.  71;  Ran-^ 
son  V.  Oeer,  3  Stew.  Eq.  S49;  Plaut  v.  Plant,  17  Stew.  Eq.  18; 
While  v.  Davis,  3  Dick.  Ch.  Rep.  ^2.  George  H.  Matthews, 
who  was  also  an  administrator  of  the  estate  of  Henry  Matthews, 
was  not  a  party  to  the  suit  originally,  and  as  he  was  a  necessary 
party  to  a  suit  to  be  prosecuted  on  the  theory  adopted,  the  case 
was  ordered  to  stand  over  to  make  him  a  party  defendant  in  case 
he  declined  to  act  with  her  as  a  party  complainant.  The  bill  was 
amended,  bringing  in  Greorge  H.  Matthews,  as  administrator  of 
Henry  Matthews,  deceased,  as  a  party  defendant,  and  he  appeared 
and  answered  as  such,  and  the  cause  proceeded. 

Henry  Matthews,  the  intestate,  at  the  time  of  his  death,  and  for 
many  years  prior  thereto,  had  resided  in  Lambertville.  Previous 
to  his  marriage  with  the  complainant  he  had  occupied  one  part  of 
a  double  house,  his  sou  John  and  family  living  in  the  other.  It 
was  one  house,  but  they  lived  as  two  families;  Henry  Matthews, 
after  the  death  of  his  first  wife,  having  a  housekeeper  and  aa 
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unmarried  daughter  as  members  of  his  immediate  household.  He 
was  the  owner  of  considerable  real  and  personal  estate ;  so  much 
of  his  personal  property  as  consisted  of  bonds,  mortgages,  promis- 
sory notes,  certificates  of  stock  and  such  securities  he  kept  in  a 
tin  box,  usually  placed  in  a  secretary  in  a  rOom  on  the  second 
floor  of  the  part  of  the  house  in  which  he  lived.  The  box  ap- 
pears to  have  been  locked  most  of  the  time  and  the  key  in  his 
possession. 

He  was  married  to  the  complainant  on  the  10th  day  of  No- 
vember A.  D,  1883,  and  then  went  to  live  with  his  wife  at  her 
residence  in  a  diflFerent  part  of  the  town  of  Lambertville,  and 
continued  to  reside  there  until  he  died.  He  did  not,  however, 
take  his  tin  box  containing  his  securities  with  him,  but  left  that 
in  the  secretary  in  the  second-story  room  of  his  former  home, 
where  it  remained  until  after  his  deat|i,  theiey  being,  however, 
in  his  personal  possession.  The  whole  house  after  the  old  gen- 
tleman's marriage  was  taken  possession  of  by  his  son  John  H. 
Matthews  and  family. 

The  (X>mplainant  allies  that  after  the  death  of  Henry  Mat- 
thews the  box  was  opened  by  some  one  of  the  parties  and  certain 
securities  taken  from  it.  There  is  no  denial  in  the  answer  or 
evidence  that  this  is  substantially  true ;  it  is  admitted,  or  proved,, 
the  box  was  opened  by  George  W.  Dunham  with  a  key  of  his 
own  procuring,  in  the  presence  of  John  H.  Matthews  and  Mrs. 
Hoagland,  and  that  certain  securities,  viz.,  two  bonds  of  the  Bur- 
lington and  Cedar  Rapids  railroad,  one  for  $500  and  one  for  $300,. 
a  bond  of  the  Lehigh  Coal  and  Navigation  Company  of  $1,000, 
a  certificate  for  ten  shares  of  the  stock  of  the  Camden  and  Amboy 
Railroad  and  Transportation  Company  of  the  alleged  value  of 
$2,200,  and  a  certain  sum  of  money  in  United  States  currency, 
together  with  a  promissory  note  made  by  one  Vincent  R.  Mat- 
thews to  the  order  of  Henry  Matthews  for  the  sum  of  $175,  were 
taken  from  the  box  by  George  W.  Dunham  and  by  him  given  to 
and  retained  by  John  H.  Matthews,  except  the  two  bonds  of  the 
Burlington  and  Cedar  Rapids  Railroad  Company,  which  were 
taken  to  Newark  by  Dunham,  sold,  and  $800  of  the  proceeds 
given  by  him  to  John  H.  Matthews.     It  is  not  pretended  that 
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any  of  these  securities  were  included  in  the  inventory  by  John 
H.  Matthews,  one  of  the  administrators.  Besides  bonds,  mort- 
gages and  notes  the  inventory  filed  includes  only  the  following 
securities : 

49  shares  Lehigh  Valley  railroad  stock $2,842  00 

20  shares  Lambertville  water  power  stock,  at  $30 600  00 

100  shares  Lambertville  National  Bank  stock,  at  $33 3,300  00 

which  were  also  in  the  box  at  the  time  those  in  question  were 
taken  therefrom. 

The  defendants  Mary  E.  Hoagland  and  Helen  C.  Matthews, 
by  their  answers,  claim  that  these  securities,  other  than  the  note 
of  Vincent  R.  Matthews,  did  not  belong  to  the  estate  of  the  in- 
testate, but  were  the  property  of  Mrs.  Hoagland  and  John  H. 
Matthews  ;  that  these  securities  represented  a  portion  of  the  estate 
of  the  deceased  mother  of  these  parties,  and  that  the  ownership 
of  the  same  had  been  vested  in  them  by  their  father  during  his 
lifetime,  in  order  that  they  should  have  the  property  which  had 
^ome  to  him  through  their  mother. 

If  it  had  not  been  stated  with  seeming  sincerity  that  the  de- 
fendants based  their  right  to  these  securities  on  the  ground  that 
they  were  the  property  of  the  mother  of  John  H.  Matthews  and 
Mrs.  Hoagland,  it  would  seem  unnecessary  to  consider  such  a 
suggestion.  The  only  evidence  bearing  on  this  point  is  that  the 
first  Mrs.  Matthews  brought  her  husband  a  considerable  estate — 
•Stated  by  one  witness  as  $12,000 — but  this  is  not  inconsistent 
with  the  feet  that  he  had  become  l^ally  entitled  to  it,  and  that 
he  had  actually  done  so  is  only  made  the  more  certain  from  the 
promise  Mrs.  Hart  says  he  made  his  first  wife  on  her  death-bed, 
that  he  would  give  her  children  the  property  she  brought  him. 
As  to  these  identical  securities  ever  having  belonged  to  the  first 
wife  the  evidence  and  presumptions  are  all  the  other  way ;  the 
•certificate  of  stock  of  the  joint  companies  was  in  the  name  of 
Henry  Matthews,  and  the  Burlington  and  Cedar  Eapids  railroad 
bonds  were  in  a  large  envelope,  evidently  the  one  used  originally 
when  the  bonds  were  issued,  and  on  which  the  name  of  Henry 
Matthews  was  written  as  the  owner.     As  to  the  Lehigh  Coal  and 
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Navigation  Company  bond,  it  is  in  the  possession  of  one  of  the 
defendants  and  is  not  prodiioed,  as  it  is  fair  to  assume  it  would 
have  been  if  it  had  borne  any  evidence  of  ownership  by  the^ 
mother.  If  it  is  true  that  the  securities  in  question  represented 
the  estate  which  he  had  received  by  his  first  wife,  there  is  no  evi- 
dence that  it  came  to  him  charged  with  any  trust  which  can  be 
recognized  in  a  court  of  law  or  equity,  or  that  it  was  not  as  abso- 
lutely his  own,  subject  to  his  disposal  and  control,  as  any  prop- 
erty which  he  might  have  individually  acquired. 

This  being  the  case,  the  contention  of  the  defendants  that  these 
securities  did  not  belong  to  Henry  Matthews  at  the  time  of  his- 
death  can  only  be  maintained  on  the  ground  that  he  had,  during^ 
his  lifetime,  parted  with  the  ownership  of  them. 

By  allowing  his  tin  box  to  remain  in  the  secretary  in  the  house 
where  he  formerly  resided  he  did  not  abandon  the  passession  of 
its  contents.  The  house  was  in  the  occupation  of  his  son  and 
family  and  he  was  a  frequent  visitor  there.  The  box  was  locked 
and  the  key  in  his  own  possession.  When  occasion  required  he 
went  himself  for  anything  in  the  box  which  he  wisheil,  or  sent 
some  trusted  agent.  The  securities  being  in  the  box,  in  hiR^ 
possession  constructively  at  the  time  of  his  death,,  are  presumed 
to  have  been  his  property  unless  they  themselves  bore  evidence 
of  ownership  in  some  other  person.  The  bonds  were  such  as  are 
known  as  negotiable  securities,  payable  probably  to  bearer — ^^those 
of  the  Burlington  and  Cedar  Rapids  railroad  were  sold  in  New- 
ark to  the  North  Ward  National  Bank  as  in  the  market ;  tlie 
Lehigh  Coal  and  Navigation  bond  is  in  the  possession  of  Mrs. 
Helen  C.  Matthews,  and  it  is  not  even  suggested  that  it  appears- 
on  its  fkce  to  have  belonged  to  any  person  other  than  the  de- 
ceased. The  currency,  of  course,  bore  no  ear^marks  of  owner- 
ship. The  note  of  Vincent  R.  Matthews  has  been  destroyed, 
and  it  is  disputed  whether  or  not  it  was  ever  endorsed  by  Henry 
Matthews,  to  whose  order  it  was  payable.  The  certificate  of  the- 
shares  of  the  joint  stock  of  the  Delaware  and  Raritan  Canal  and 
the  Camden  and  Amboy  Railroad  and  the  New  Jersey  Railroad 
and  Transportation  Companies  was  produced  on  the  trial  by  the 
transfer  officers  of  the  companies.    It  is  dated  October  31st,  187% 
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and  certifies  that  Henry  Matthews  is  the  proprietor  of  t€n  shares 
of  the  Caraden  and  Amboy  Railroad  and  Transportation  Com- 
pany, subject  to  the  agreements  between  the  companies.  It  now 
has  endorsed  upon  it  an  assignment  to  John  H.  Matthews,  dated 
May  19th,  1884,  purporting  to  be  signed  by  Henry  Matthews, 
whose  signature  appears  to  have  been  witnessed  by  William  H. 
Hart.  Mr.  Leroy  H.  Anderson,  the  oflScer  of  the  companies, 
testifies  that  the  paper  in  its  present  condition  was  presented  to 
him  April  1st,  1886,  by  John  H.  Matthews,  who  was  accom- 
panied by  Greorge  W.  Dunham,  and  surrendered,  and  a  new  cer- 
tificate for  ten  shares  was  issued  to  John  H.  Matthews.  It  is 
insisted  by  the  complainant  that  the  name  Henry  Matthews, 
signed  to  the  transfer,  is  not  the  handwriting  of  the  intestate,  and 
that  the  same  was  written  thereon  after  his  death.  William  H. 
Hart,  the  subscribing  witness,  was  sworn  and  testified  that  he  was 
a  brother-in-law  of  John  H.  Matthews;  that  the  signature  as  sub- 
scribing witness  is  his,  but  he  could  not  say  when  it  was  written — 
that  he  put  his  name  there  at  the  request  of  John  H.  Matthews ; 
that  he  did  not  look  at  the  paper,  and  can't  remember  if  Henry 
Matthews  signed  it  at  the  same  time  or  not;  he  don't  know  if 
there  was  any  one  else  there,  or  if  he  signed  it  before  or  after 
Henry  Matthews's  death.  He  says  he  made  an  affidavit  in  this 
case,  but  did  not  read  it,  relying  on  the  statement  of  complainant's 
counsel  as  to  its  contents.  On  his  cross-examination  he  said  be 
had  witnessed  Henry  Matthews's  signature  a  number  of  times 
and  would  suppose  that  he  would  remember  if  he  had  witnessed 
a  signature  purporting  to  be  his,  after  his  death.  This  is  the 
subscribing  witness,  and  there  is  an  entire  &ilure  on  his  part 
to  prove  that  the  transfer  was  signed  by  Henry  Matthews 
in  his  presence;  all  that  he  does  say  positively  is  to  identify 
his  own  signature,  and  that  he  signed  it  at  John  H.  Matthews's 
request.  Defendant  called  no  witnesses  to  establish  the  genuine- 
ness of  the  signature  of  Henry  Matthews  to  the  transfer  of  the 
stock.  George  W.  Dunham  was  called  as  a  witness  by  the  com- 
plainant. His  testimony,  if  competent  and  reliable,  would  re- 
move any  doubt  on  this  and  other  points.  It  was,  however, 
objected  by  defendants'  counsel  that  any  knowledge  Dunham  pos- 
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«essed  had  been  acquired  by  liim  in  his  professional  capacity  as 
<K)uusel  for  Mrs.  Hoagland  and  John  H.  Matthews,  and  was  in- 
•competent.  It  appeared  in  evidence  that  Dunham  was  a  prac- 
ticing attorney,  and  had  acted  professionally  both  for  Mrs.  Hoag- 
land and  John  H.  Matthews.  On  January  11th,  1884,  shortly 
^after  Henry  Matthews's  marriage  to  complainant,  Mrs.  Hoagland 
gave  him  $100,  to  be  used  by  him  for  expenses  necessary  in  the 
settlement  and  arrangement  of  the  affiiirs  of  Henry  Matthews  and 
in  the  interest  of  herself  and  her  brother  John  H.  Matthews,  as 
expressed  in  his  receipt  therefor.  He  says  himself  that  when  he 
was  first  called  upon  with  reference  to  this  matter  it  was  by  Mrs. 
Hoagland,  who  came  for  him  from  Lambertville  to  Flemington, 
:and  took  him  to  John  H.  Matthews's  house  in  the  former  place. 
He  fixes  the  first  time  of  his  going  there  on  this  business  as 
January  1st,  1886 — ^prior  to  Henry  Matthews's  death.  This 
date  b  important  for  several  reasons,  as  will  afterwards  appear. 
He  fixed  this  and  other  dates  by  reference  to  entries  which  were 
made  in  a  diary,  as  he  says,  at  the  time.  He  leaves  no  loop-hole 
for  mistake.  If  he  did  not  go  with  Mrs.  Hoagland  to  John  H. 
Matthews's  house  in  Flemington  and  there  open  the  tin  box  on 
IS'ew  Year's  day,  1886,  he  has  not  told  the  truth  upon  the  witness- 
«tand.  He  says  John  H.  Matthews,  Jlelen  C.  Matthews  and 
Mrs.  Hoagland  were  all  present  on  the  occasion.  He  is  contra- 
-dicted  by  Mrs.  Helen  C.  Matthews  and  her  mother,  Mrs.  Hart, 
who  both  swear  that  on  that  New  Year's  day  both  Mr.  and  Mrs. 
Matthews  were,  as  they  always  were  on  New  Year's  day,  at  Mrs. 
Hart's  house  in  Phillipsburg,  and  positively  by  Mrs.  Hoagland, 
who  swears  that  siie  did  not  go  for  him  until  after  her  father's 
-death,  which  was  January  22d.  Mrs.  Hoagland  went  but  once 
for  him,  and  Mrs.  Hart  testifies  she  was  at  John  H.  Matthews's 
house  on  that  occasion ;  that  it  was  after  Henry  Matthews's 
death,  and  that  she  (Mrs.  Hart)  was  at  home  in  Phillipsburg  on 
the  Ist  of  January.  I  regret  to  say  that  the  weight  of  evidence 
is  so  strongly  against  the  date  given  by  Dunham  that  it  ipust  be 
taken  as  not  true.  He  says  while  he  did  not  consider  himself 
as  counsel  for  John  H.  Matthews,  he  recognized  the  fact  that 
he  was  Mrs.  Hoagland's  counsel  at  the  time  he  went  with  her, 
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and  presumes  he  went  as  a  lawyer.  The  very  character  of  the- 
business,  as  it  ap{»ears  from  the  evidence,  leaves  no  doubt  that  he 
was  brought  there  in  such  a  capacity.  Mrs.  Hoagland,  when  she- 
came  to  testify,  said  she  went  for  Dunham  to  take  his  advice  what 
to  do ;  that  he  had  been  acting  as  her  counsel,  doing  business  for 
her  for  some  years ;  that  she  was  unwilling  to  do  anything  witb 
reference  to  the  securities  she  claimed  without  advice  of  counsel 
and  having  him  present ;  and  Dunham  and  she  both  say  that 
whatever  was  done  was  done  in  pursuance  of  his  advice.  Mrs^ 
Hart  also  says  that  Mrs.  Hoagland,  prior  to  going  for  Dunham,, 
said  she  would  have  nothing  done  until  she  had  consulted  coun* 
sel,  and  proposed  George  Dunham. 

We  have  the  case  of  a  practicing  attorney,  who  had  acted  aa 
such  for  these  two  parties,  called  on  by  them  to  consult  with  and 
advise  with  reference  to  their  rights  in  certain  property,  and 
what  course  they  should  pursue  in  enforcing  the  same,  asked  as 
a  witness  to  testify  as  to  what  took  place  and  the  facts  which  came 
to  his  knowledge  while  in  consultation  and  acting  in  such 
capacity. 

The  mere  statement  of  such  a  case  to  a  lawyer  is  to  invoke  the 
application  of  the  rule  which  places  the  seal  of  secrecy  on  the 
lips  of  counsel. 

It  is  claimed,  however,  that  the  rule  of  privileged  communica- 
tion does  not  apply  in  this  case.  First  to  Dunham's  testifying 
whether  the  certificate  of  railroad  stock  was  endorsed  or  not  at 
the  time  he  first  saw  it — that  his  knowledge  of  it  was  not  de- 
rived from  any  communication  made  to  him  by  the  clients,  but 
came  to  him  from  the  simple  operation  of  his  eye-sight.  He  was, 
however,  only  enabled  to  see  it  on  this  first  occasion  in  conse- 
quence of  his  employment  as  counsel,  and  when  engaged  as  such. 
The  certificate  was  taken  from  the  box  by  himself,  he  being  there 
as  the  professional  adviser  of  these  parties.  The  privil^e  of  pro- 
fessional secrecy  is  not  confined  to  the  knowledge  derived  by 
counsel  from  communications  made  to  him  by,  or  in  conference 
with,  the  client,  but  extends  to  information  obtained  from  docu- 
ments submitted  for  his  inspection  or  custody.  WheaJUey  v. 
Williams,  1  Mees.  &  W.  533;  Robson  v.  Kemp,  6  Esp.  63;  Brard 
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V.  Ackermariy  5  Enp.  Ill ;  Coveney  v.  Tannahilly  1  Hill  33; 
Brandt  v.  Klien,  17  Johiia,  338 ;  Brown  v.  Pay  son,  6  N.  H.  4-4^ ,' 
Gray  v.  Fox,  4^  Mo.  570;  Craivford  v.  McKisaach,  1  Poti.  {Ala,) 
427 ;  Didrich  v.  Mitchell,  4^  Ind.  4^,  It  was  next  insisted  that 
the  rule  did  not  apply  in  this  case  because  the  consultation  be- 
tween the  parties  was  in  furtherance  of  the  commission  of  a 
crime  or  the  perpetration  of  a  fraud.  I  held  on  the  trial  that 
the  privilege  did  extend  to  communications  from  the  client  to 
counsel  of  what  the  client  had  already  done  with  reference  to  the 
subject-matter  of  the  consultation^  but  that  if  the  communica- 
tion or  conference  was  to  devise  means  by  which  a  crime  was  to 
be  committed  in  which  the  attorney  took  an  active  part  either 
by  advice  or  co-operation,  his  position  as  counsel  ceased,  and  he 
became  particeps  criminis,  and  that  no  privilege  extended  to 
what  transpired  between  them  at  the  concoction  of  such  con- 
spiracy. The  witness  manifested  no  disposition  to  testify  on  this 
basis,  and  he  was  not  pressed  to  do  so  under  the  ruling. 

Serious  uncertainty  has  undoubtedly  existed  as  to  whether  a 
fraudulent  purpose  in  the  subject-matter  of  the  employment  de- 
prives the  client  of  the  right  to  close  the  lips  of  couusel,  or 
whether  the  rule  of  privilege  extends  to  communications,  the 
object  of  which  may  have  been  the  furtherance  of  fraud.  It  has 
arisen  from  a  conflict  of  decisions  in  England  and  in  this  country, 
even  between  courts  in  the  same  state.  On  the  trial  I  followed 
the  decision  of  Chancellor  Walworth  in  The  Bank  of  UHca  v, 
Jlersereau,  3  Barb,  Ch,  528,  as  later  than  that  in  Coveney  v* 
TannahUl,  1  HUl  33. 

Mr.  Justice  Bronson,  in  the  latter  case,  had  said  (at  p.  41) : 
"  Now,  if  the  plaintiff  consulted  counsel  beforehand  as  to  the 
means,  the  expediency,  or  consequences  of  committing  such  a  fraud, 
his  communications  may,  perhaps,  be  privileged ;  and  they  are 
clearly  so,  as  to  what  he  may  have  said  to  counsel  since  the  wrong 
was  done.  But  the  attorney  may,  I  think,  be  required  to  disclose, 
whatever  act  was  done  in  his  presence  towards  the  perpetration 
of  the  fraud.  One  who  is  charged  with  having  done  an  injury 
to  another,  either  in  his  person,  his  fame,  or  his  property,  may 
freely  communicate  with  his  counsel,  without  danger  of  having 
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his  confidence  betrayed  through  any  l^al  agency.  But  when  he 
is  not  disclosing  what  has  already  happened,  but  is  actually  en- 
gaged in  committing  the  wrong,  he  can  have  no  privileged  wit- 
ness." Chancellor  Walworth,  in  The  Bank  of  Utica  v.  Meraereau, 
S  Barb.  Ch.  628  (at  p.  698),  says :  "  The  seal  of  professional 
confidence,  I  believe,  has  never  been  held  to  cover  a  commanica- 
tion  made  to  an  attorney  to  obtain  professional  advice  or  assist- 
ance as  to  the  commission  of  a  felony  or  other  crime  which  was 
malum  in  ae.  The  opinion  of  Chief-Baron  Gilbert  certainly  was 
that  the  privilege  of  attorney  and  counsel  did  not  extend  to  such 
cases  {1  GUb,  Ev.  27 7\  and  as  no  one  is  entitled  to  the  advice 
or  assistance  of  counsel,  or  of  an  attorney,  to  enable  him  to  do  an 
illegal  act,  if  the  question  had  arisen  for  the  first  time  in  this 
case,  I  should  have  no  hesitation  in  deciding  that  the  communi- 
cations made  by  Hoffman  and  Mersereau  to  their  attorney  were 
not  privileged ;  because  they  were  made  for  the  purpose  of  getting 
his  professional  assistance  in  the  perpetration  of  a  fraud  upon 
their  creditors.  It  is  as  contrary  to  the  duty  of  an  attorney,  or  a 
counselor,  to  aid  his  client,  by  professional  services,  in  the  per- 
petration of  a  fraud,  or  in  the  violation  of  any  law  of  the  state^ 
as  it  is  to  aid  him  in  the  commission  of  a  felony  \  although  the 
moral  turpitude  of  the  act  may  be  much  greater  in  the  one  case 
than  in  the  other.  I  can,  therefore,  see  no  good  reason  for  ex- 
tending the  principle  of  privileged  communications  to  the  first 
class  of  cases,  and  not  to  the  last.  The  practice,  however,  appears 
to  have  been  otherwise  for  more  than  a  century  and  a  half;  and  I 
do  not  now  feel  authorized  to  adopt  a  new  rule  on  the  subject.'* 
After  citing  various  authorities  that  the  existence  or  disclosure 
of  a  fraudulent  purpose  did  not  i*emove  the  obligation  to  treat 
the  communication  as  privileged,  he  continues  (at  p.  60G) :  "  With 
the  exception  of  what  was  said  by  Mr.  Justice  Bronson  in  Coveney 
V.  Tannahill,  1  Hill  36,  my  researches  have  not  enabled  me  to 
find  anything  in  conflict  with  the  decisions  to  which  I  have  re- 
ferred. I,  therefore,  do  not  feel  authorized  to  say  that  the  fact 
that  Cotton  was  employed  by  Hoffman  and  Mersereau  to  assist 
them  in  a  transaction  which,  from  what  was  said  in  his  presence^ 
he  must  have  known  to  be  a  fraud  upon  their  creditors,  deprived 
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their  communication  of  the  seal  of  professional  confidence.  I 
4idmit,  however,  that  I  should  have  been  much  better  satisfied  if 
I  had  found  this  question  an  open  one ;  or  rather  if  I  had  found 
the  decisions  of  the  courts  the  other  way.  For  I  think  with  the 
late  chief-justice  of  our  supreme  court,  that  the  privileged  rela- 
tions of  attorney  and  client  ought  to  be  permitted  to  exist  only 
for  honest  purposes ;  but  not  to  enable  the  client  to  perpetrate  a 
fraud,  or  to  violate  the  laws,  under  the  advice  of  counsel,  or 
through  any  other  professional  aid."  The  learned  chancellor, 
therefore,  felt  compelled  by  the  weight  of  the  authorities  which 
he  cited  to  hold  as  he  did,  although  he  thought  principle  and 
morals  could  have  been  better  sustained  had  the  court  laid  down 
the  rule  difiTerently. 

Of  the  cases  cited  by  the  chancellor  as  controlling  his  action, 
Foster  v.  Holly  IS  Pick  89,  was  the  most  recent.  It  is  a  decision 
by  Chief-Justice  Shaw.  So  much  of  the  opinion,  as  bears  upon 
the  point  in  question,  is  based  on  an  extract  from  Phil.  Ev,,  re- 
ferring to  the  case  of  Cromack  v.  Heathcote,  2  Brod.  &  B.  i. 
Chancellor  Walworth  (at  p.  699)  also  refers  to  this  case,  and  to 
that  of  Doe  v.  Harris,  6  Car.  &  P.  692,  stating  the  point  de- 
decided  in  each.  So  far  as  they  hold  that  professional  privilege 
extends  to  a  transaction  for  an  illegal  or  fraudulent  purpose,  Cro- 
mack V.  Heathcote  and  Doe  v.  HaiTis  are  expressly  overruleil  in 
Queen  v.  Cox  &  JRaitton,  l^  Q-  B.  Div.  163,  while  the  other  two 
cases  cited  by  him,  HoU  v.  Tyrrel,  Skin.  J^!^,  HoU  76,  1  Ld. 
Raym.  733,  BuU.  N.  P.  S84,,  and  Hyde  v.  McQiHney,  2  Moll. 
64^,  must  be  regarded  as  disapproved.  This  recent  case  has  thus 
so  undermined  the  authorities  which  Chancellor  Walworth  felt 
constrained  to  follow,  we  are  forced  to  the  conclusion  that  had 
the  decisions  stood  at  that  time  as  they  do  now,  he  would  have 
held  as  he  thought  principle  and  the  character  of  the  profession 
demanded. 

The  case  of  Queen  v.  Cox  &  Railton  was  this :  In  February, 
1882,  one  Munster  brought  an  action  against  Railton  &  Co., 
publishers  of  the  Brightonian,  for  libel ;  Railton  alone  entered  an 
appearance.  Judgment  was  rendered  for  the  plaintiff  and  exe- 
•cution  issued.     The  sheriff  was  met  by  a  bill  of  sale,  dated  and 
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registered  prior  to  the  execution,  from  Eailtou  to  Cox.  Au 
interpleader  issue  was  directed  to  be  tried  with  reference  to  the- 
bill  of  sale,  and  on  the  trial  a  deed  between  Railton  and  Cox^ 
dated  April  9th,  1881,  was  produced,  by  which  they  agreed  to- 
become  partners ;  it  had  endorsed  on  it  a  memorandum  of  disso* 
lution  purporting  to  have  been  signed  January  3d,  1882.  Sub- 
sequently, Cox  and  Railton  were  indicted  upon  a  charge  of 
conspiring  to  defraud  Munster,  and  upon  that  trial  the  case  for 
the  prosecution  was  that  the  bill  of  sale  was  fraudulent  and 
made  for  the  purpose  of  depriving  Munster  of  the  fruits  of  his 
judgment,  and,  as  evidence  thereof,  that  the  memorandum  dated 
January  3d,  1882,  was,  in  fact,  not  endorsed  until  after  the 
judgment,  and  to  establish  this  they  called  Mr.  Goodman,  a- 
solicitor.  His  testimony  was  objected  to,  but  the  objection  was 
overruled.  He  testified  substantially  that  both  defendants  called 
on  him  after  the  judgment  and  consulted  him  with  reference  to- 
a  transfer  of  property,  he  advised  them  none  was  good  except  one 
to  a  bona  fide  purchaser,  that  there  must  be  a  change  of  possession 
and  that  Sailton  could  not  convey  to  Cox  on  account  of  the 
partnership ;  they  asked  the  amount  and  paid  him  his  fee,  and 
left.  The  defendants  being  found  guilty,  the  recoixier  of  Lon- 
don, before  whom  the  case  was  tried,  considering  that  the  evi- 
dence of  Mr.  Goodman  had  a  marked  effect  in  inducing  the 
jury  to  arrive  at  that  verdict,  reserved  judgment  and  presented 
the  question,  whether  the  evidence  was  proj^erly  received,  to  the 
court  of  queen's  bench.  The  argument  was  commenced  before 
five  judges,  when,  as  stated  by  Chief-Justice  Coleridge,  recog- 
nizing the  importance  of  the  case,  and  feeling  the  necessity  of 
protecting  all  legitimate  communications  between  clients  and- 
their  legal  advisers,  and  as  the  cases  were  not  altogether  consistent, 
the  argument  was  directed  to  be  had  before  a  full  court,  so  that 
an  authoritative  rule  rpight  be  laid  down.  Subsequently  it  was^ 
argued  before  ten  judges.  The  conviction  was  unanimously 
<;K)nfirmed,  Mr.  Justice  Stephen  subsequently  delivering  the  judg- 
ment of  the  court.  In  an  exhaustive  opinion  he  reviews  all  the 
decisions  bearing  on  the  point  in  question  and  directly  overrules- 
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-Cromack  v.  Heathcote^  2  Brod,  &  B,  4.;  Rex  v.  Smithy  1  PhU. 
JEv.  113,  and  Doe  v.  HaMs,  6  Car,  &.  P.  592. 

In  the  course  of  his  opinion,  Mr.  Justice  Stephen  quotes  with 
approval  the  following  remarks  by  Lord  Cranworth  in  Follet  v. 
JefferyeSy  1  Sim.  {N.  S,)  1  (at  p.  17) :  "  It  is  not  accurate  to 
speak  of  cases  of  fraud  contrived  by  the  client  and  solicitor  in 
<^noert  together,  as  cases  of  exception  to  the  general  rule.  They 
are  cases  not  coming  within  the  rule  itself:  for  the  rule  does  not 
apply  to  all  which  passes  between  a  client  and  his  solicitor,  but 
only  to  what  passes  between  them  in  professional  confidence; 
and  no  court  can  permit  it  to  be  said  that  the  contriving  of  a 
fraud  can  form  part  of  the  professional  occupation  of  an  attorney 
or  solicitor."  He  also  quotes  from  Sir  George  Turner,  in  Russell 
v.  Jackson^  9  Hare  387;  Sir  W.  Page  Wood,  in  Gartside  v. 
OtUramy  26  Law  Jour.  Ch.  113 ;  Chief-Justice  Cockburn,  in 
Reg.  V.  Orion,  and  Chief-Justice  Bovill,  in  Tichboi^ne  v.  Lush- 
ington,  and  thus  states  the  principle  to  be  applied  to  cases  involv- 
ing the  question  under  consideration. 

In  order  that  the  rule  may  apply,  there  must  be  both  profes- 
sional confidence  and  professional  employment,  but  if  the  client 
has  a  criminal  object  in  view  in  his  communications  with  his 
solicitor,  one  of  these  elements  must  necessarily  be  absent.  The 
•client  must  either  conspire  with  his  solicitor  or  deceive  him.  If 
his  criminal  object  is  avowed,  the  client  does  not  consult  his 
adviser  professionally,  because  it  cannot  be  the  solicitor's  business 
to  further  any  criminal  object.  If  the  client  does  not  avow  his 
object  he  reposes  no  confidence,  for  the  state  of  facts,  which  is 
the  foundation  of  the  supposed  confidence,  does  not  exist.  The 
solicitor's  advice  is  obtained  by  a  fraud. 

As  I  understand  the  case,  the  rule,  in  its  different  phases  and 
the  reasons,  may  be  thus  stated :  If  the  client  consults  the  law- 
yer with  reference  to  the  per)>etration  of  a  crime,  and  they  co- 
operate in  effecting  it,  there  is  no  privilege,  for  it  is  no  part  of 
an  attorney's  duty  to  assist  in  crime — he  ceases  to  be  counsel  and 
becomes  a  criminal.  If  he  refuses  to  be  a  party  to  the  act,  still 
there  is  no  privilege,  l)ecause  he  cannot  properly  be  consulted 
professionally  for  advice  to  aid  in  the  perpetration  of  a  crime. 
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In  the  case  of  a  fraud,  if  it  is  effected  by  the  co-operation  of  the 
attorney,  it  falls  within  the  rule  as  to  crime,  for  their  consulta- 
tion to  carry  it  out  is  a  conspiracy,  which,  on  its  accomplishment 
by  the  commission  of  the  overt  act,  becomes  criminal  and  an 
indictable  offence. 

If  the  client  discloses  his  fraudulent  purpose  and  the  attorney 
does  not  join  in  the  scheme,  but  repudiates  all  connection  with 
it,  there  cannot  be,  properly  speaking,  professional  employment 
to  effect  such  purpose,  and  consequently  there  is  no  privilege ;  if 
the  client  does  not  frankly  and  freely  disclose  his  object  and 
intention,  as  well  as  the  facts,  there  is  no  professional  confidence^ 
and  consequently  no  privilege.  The  application  of  the  rule  pro- 
ceeds on  the  ground  that  the  privily  is  that  of  the  client,  and 
bases  his  right  to  claim  it,  or  liability  to  lose  it,  on  his  own  con- 
duct ;  if  that  has  been  such  that  his  criminal  and  fraudulent 
object  and  purpose  puts  him  beyond  the  pale  of  the  law's  pro- 
tection, or  if,  to  conceal  his  purpose,  he  has  not  reposed  full  a)n- 
fidence  in  his  counsel,  he  cannot  invoke  a  rule  which  the  law 
has  created,  as  Lord  Brougham  said,  in  Greenough  v.  OaakUly 
1  MyL  &  K,  98 y  "  out  of  regard  to  the  interests  and  the  admin- 
istration of  justice." 

The  question  has  never  been  decided  in  any  reported  case  in 
this  state,  and,  in  my  judgment,  the  rule  as  laid  down  by  the 
court  of  queen's  bench  should  be  adopted,  not  only  on  account 
of  the  great  weight  of  such  an  authority,  but  because  it  puts  the 
question  of  privil^ed  communications  on  high  ground  of  honesty 
and  integrity,  worthy  of  the  dignity  and  honor  of  the  professioT^ 
of  the  law. 

The  principal  case  was  on  indictment,  but  the  rule  is  as. 
imperative  in  civil  causes — the  only  difference  being  in  the 
method  of  its  application.  It  would  seem  that  in  a  civil  cause 
to  set  aside  a  fraudulent  conveyance  or  instrument,  or  to  avoid 
the  effect  of  a  fraudulent  act,  in  case  the  attorney  has  been,  so  ta 
speak,  a  particeps  criminisy  he  should  be  made  a  party  defendant,, 
especially  if  discovery  is  sought  {Folleit  v.  JefferyeSj  13  Jur, 
465y  97^y  pt.  1;  Charlton  v.  Coomhes,  32  L.  J.  Ch.  (N.  S.)  ^8^," 
Lewis  V.  Pennington  et  aL,  29  L,  J.  Ch,  670 ;  Reynell  v.  Sptye, 
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10  Beav.  61;  S.  C,  11  Beav,  618);  whatever  diflSculty  there 
may  be  in  applying  the  rule  in  criminal  cases,  so  as  not  to  vio- 
late the  privilege  where  it  should  properly  be  recognized,  there 
is  but  little  danger  of  impairing  professional  confidence  in  its 
application  in  civil  cases.  Under  the  authorities,  when  the  ques- 
tion arises  on  proceedings  for  discovery,  the  practice  is  to  take 
the  issue  as  made  by  the  pleadings  as  the  first  test  whether  the 
communication  involved  a  purpose  which  was  tainted  with  fraud. 

Folldt  V.  Jeferyes,  13  Jur.  972  pt  1.  Lord  Cottenham  dis- 
charged a  former  order  made  by  the  Vice-Chancellor  on  the 
ground  that  the  pleadings  were  not  so  framed  as  to  make  a 
special  case,  connecting  the  discovery  sought  with  the  fraudulent 
act  complained  of,  so  as  to  take  the  case  out  of  the  ordinary 
rule,  and  the  all^ations  in  the  answers  brought  the  case  within 
the  ordinary  rule. 

Plaintiffs  then  amended  their  bill,  making  further  charges, 
and  the  defendants  answered  and  declined  to  disclose  the  contents 
of  papers  or  letters  sought  on  the  ground  of  privilege.  FoUett 
V.  Jeff'eryeSy  1  Sim.  {N.  S.)  1,  Lord  Cranworth,  then  vice-chan- 
cellor, after  stating  the  case  as  made  by  the  pleadings,  says 
(at  p.  16) :  "  This  is  the  account  of  the  transaction,  as  stated 
both  in  the  bill  and  the  answer ;  and,  in  my  opinion,  this  was 
not  a  fraud,  according  to  any  definition  of  fraud  which  can  be 
recognized  in  this  court." 

In  Momington  v.  Momington,  2  Johns.  &  H.  697,  on  mo- 
tion for  production  of  documents,  Vice-Chancellor  Sir  W.  Page 
Wood  says :  "  In  this  case  there  is  nothing  whatever  to  bring 
these  documents  within  the  rule,  that  when  a  fraud  is  concocted 
between  a  solicitor  and  his  client  the  doctrine  of  privilege  does 
not  extend  to  protect  the  communications  by  which  it  is  effected. 
The  statement  (in  the  answer)  is  a  perfectly  good  defence  against 
the  production  of  any  document  so  demanded,  unless  it  can  be 
shown  that  there  was  such  fraud  as  could  take  the  case  out  of 
the  reach  of  privilege." 

Do  the  pleadings  in  this  cause  make  a  case  which  the  court 
must  say  involved  the  perpetration  of  a  crime  ot  fraud  ?  There 
is  really  no  controversy  as  to  the  acts  alleged  in  the  bill  to  have 
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been  done  by  the  persons  named.  The  answers  do  not  deny  that 
after  Henry  Matthews's  death  his  tin  box  was  opened  by  Dun- 
ham in  the  presence  of  his  son  and  daughter,  and  that  certain 
papers  were  taken  therefrom  under  the  claim  that  they  belonged 
to  those  who  took  them.  If  Mrs.  Hoagland  is  to  be  believed, 
they  had  a  strong  claim  of  right  to  the  possession  of  the  papers. 
There  was  nothing  wrong  in  the  heirs  at  law  opening  the  box 
after  the  death  of  their  father.  To  ascertain  what  they  had  a 
right  to  do  was  a  purpose,  not  only  lawful,  but  eminently  proper 
for  client  to  consult  counsel  upon,  and  for  counsel  to  properly 
advise  the  clients  with  reference  to.  The  evidence,  as  taken, 
does  not  materially  change  this  phase  of  the  case,  and  I  do  not 
think  it  presents  one  which  requires  me  to  say  that  it  was  so 
tainted  with  fraud  that  the  rule  of  professional  confidence  should 
not  be  applied.  I  do  not  lose  sight  of  questionable,  if  not  crim- 
inal transactions  between  Dunham  and  Matthews  subsequently, 
but  I  ruled,  as  before  stated,  that  such  were  not  privileged. 
The  present  consideration  is  as  to  Dunham's  knowledge  acquired 
in  his  employment  by  Mrs.  Hoagland  and  Matthews  and  at  his 
early  interviews,  and  as  to  those  I  think  the  rule  of  professional 
confidence  should  be  applied.  He  had  made  certain  statements 
as  to  the  condition  of  the  certificate  before  objection  was  inter- 
posed to  his  testimony,  but  this  comes  within  the  class  referred 
to  in  Rowland  v.  Rowland,  13  Stew,  Eq.  28 1,  as  being  testimony 
which  is  excluded  on  the  ground  of  public  policy,  and  will  be 
disregarded  by  the  court  although'  taken  without  or  before 
objection. 

Other  evidence  was,  however,  given  of  the  condition  of  the 
certificate  of  railroad  stock. 

Complainant  called  Mrs.  and  Miss  Dunham,  the  wife  and 
daughter  of  Greorge  W.  Dunham,  to  testify  to  conversations 
between  John  H.  Matthews  and  the  said  Dunham  in  the  house 
of  the  latter.  They  both  testify  that  John  H.  Matthews  was 
frequently  at  the  house  (Dunham  transacting  there  any  law 
business  he  had)  in  consultation  with  Dunham.  Each  testifies 
that  she  overheard  in  those  conversations  that  there  was  no  sig- 
nature to  the  transfer  on  the  back  of  the  certificate  at  the  time  it 
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was  first  taken  out  of  the  box ;  that  more  than  once  John  H. 
Matthews  said  he  had  traced  the  signature,  holding  the  certificate 
up  to  a  window ;  that  on  one  occasion  particularly  was  this  said 
when  Matthews  called  to  get  Dunham  to  go  with  him  to  Trenton 
to  have  the  stock  transferred. 

These  ladies  were  subjected  to  a  severe  and  searching  cross- 
-examination, but  were  not  in  the  least  shaken  in  their  testimony, 
which  tended  to  establish  that  the  transfer  of  the  certificate  of 
railroad  stock  had  not  been  signed  by  Henry  Matthews.  Their 
testimony ;  the  failure  of  the  subscribing  witness  to  testify  that 
he  was  a  witness  to  the  signing  of  the  instrument  by  Henry 
Matthews  in  his  presence;  the  suspicious  circumstance  that  he 
could  recollect  he  signed  his  name  at  John  H.  Matthews's  request, 
x»nd  yet  not  recall  whether  Henry  Matthews  signed  it  then  ;  the 
fact  that  no  witnesses  were  called  as  to  the  genuineness  of  the  sig- 
nature, are  sufficient,  in  my  judgment,  to  establish  this  contention 
of  the  complainant.  Besides  this,  we  have  the  fact  that  after  the 
date  of  this  alleged  transfer,  and  when  he  was  sick,  Henry  Mat- 
thews sent  his  brother,  Jordan  Matthews,  to  his  son  John's  house 
for  his  box,  and  that  Henry  unlocked  it  and  took  out  certain 
papers,  which  he  gave  him  to  take  to  the  bank.  That  he  took 
them  to  the  bank  and  made  collections  on  them.  His  testimony 
is  slightly  confused  because  he  speaks  of  coupons,  but  he  several 
times  swore  to  his  best  recollection  that  the  money  was  paid  on 
Camden  and  Amboy  railroad  stock.  It  does  appear  by  the  tes- 
timony of  David  P.  Smith,  cashier  of  the  Lambertville  bank, 
that  the  dividends  on  the  United  Railroad  Companies'  stock 
were  collected  by  the  bank  and  passed  to  the  credit  of  Henry 
Matthews  in  July,  1884,  and  July,  1885,  and  by  Mr.  Ander- 
son's testimony  that  the  dividends  at  that  time  could  only  have 
teen  collected  by  Henry  Matthews,  or  by  his  order,  as  the  stock 
stood  in  his  name.  It  is  therefore  established,  that  after  May 
19th,  1884,  the  date  of  alleged  transfer,  Henry  Matthews  not 
-only  had  possession  of  the  certificate,  but  drew  the  dividend  on 
•the  stock.  There  is  nothing,  therefore,  connected  with  the 
Becurities  themselves,  or   their  custody,  control   or   use  which 
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rebuts  the  presumption  of  their  ownership  by  Henry  Matthews, 
in  whose  possession  they  were  at  the  time  of  his  death. 

It  is  claimed,  however,  that  these  securities  had  been  given  by 
Henry  Matthews  in  his  lifetime  to  his  son  and  daughter,  John 
H.  Matthews  and  Mrs.  Hoagland,  that  they  were  at  that  time 
delivered  by  him  to  them,  and  afterwards  handed  to  him  to  keep 
in  the  box  simply  as  custodian  for  them  whenever  they  should  be 
asked  for  or  required. 

The  evidence  upon  this  point  would  indicate  that  the  second 
marriage  of  Henry  Matthews  was  distasteful  to  his  children,  none 
of  whom  appear  to  have  been  present  at  the  ceremony.  On  his 
return  from  his  wedding  trip  he  went  to  his  old  home  and  took 
dinner,  going  afterwards  to  the  residence  of  the  complainant,  his 
wife.  His  son  John  and  the  persons  who  had  composed  bis 
household  before 'his  marriage  were  still  residing  at  his  old  place 
of  residence,  the  whole  house,  as  hereinbefore  stated,  being  after 
the  marriage  occupied  by  the  son. 

On  this  occasion  he  made  inquiry  for  his  daughter  Mrs.  Hoag- 
land, and  expressed  a  desire  to  see  her.  She  was  at  that  time  at 
her  own  home  in  the  city  or  Newark.  Her  father  wrote  to  her 
asking  h^r  to  come  to  Lambertville,  and,  in  response  to  that  let- 
ter, she  went  there,  going  to  John's  house  on  Saturday  and  staying 
over  Sunday.  As  Henry  was  married  on  the  10th  of  Novem- 
ber, 1883,  this  must  have  been  some  time  about  the  middle  of 
that  month.  On  Monday  afternoon  the  old  gentleman  came  to 
the  residence  of  John,  and  there,  in  the  presence  of  Miss  Sarah 
Williamson,  said  to  his  daughter  Mrs.  Hoagland  and  his  son 
John  that  he  wished  them  to  come  upstairs,  that  he  had  some- 
thing for  them — that  he  wanted  to  make  them  a  present.  They 
went  upstairs  to  the  room  in  which  the  secretary  was,  in  which 
he  kept  his  tin  box.  As  to  what  took  place  there  between  them 
we  have  only  the  testimony  of  Mrs.  Hoagland ;  she  is  the  only^ 
survivor  of  those  who  were  present. 

It  is  not  denied  that  at  some  time  Henry  Matthews  did  make 
a  gift;  to  Mrs.  Hoagland  of  two  bonds  and  mortgages  which  she 
had  executed  and  delivered  to  her  father  for  money  which  she 
had  borrowed  from  him.     Nor  is  it  denied  that  at  some  time 


Digitized  by  VjQOQ IC 


3  Dick.  Ch.]  MAY  TERM,  1891.  475 

Matthews  r.  Hoagland. 

Henry  Matthews  did  make  a  gift  to  his  son  John  H.  Matthew* 
of  a  piece  of  property  in  Lambertville.  Mrs.  Hoagland  insist* 
that  the  securities  in  controversy  were  given  by  her  father  to  her- 
self and  brother  at  the  same  time  he  gave  these  papers,  and  with 
such  formalities  as  to  make  it  a  valid  gift  inter  vivos.  Her  testi- 
mony was  objected  to  as  incompetent. 

Is  Mrs.  Hoagland  a  competent  witness  to  prove  the  transaction 
by  which  it  is  allied  her  father  made  a  gift  of  these  securities 
to  her  brother  and  herself?  If  the  action  had  been  prosecuted 
as  originally  intended,  as  one  by  the  complainant  individually,  Id 
her  own  right,  to  recover  her  distributive  share  in  the  amount  of 
the  estate  in  controversy,  Mrs.  Hoagland  would  have  been  a  com- 
petent witness  to  an  interview  with  the  deceased.  Hodge  v. 
Ooinell,  15  Vr.  4S6;  affirmed,  17  Vr.  SS^.  But  the  suit  was 
prosecuted  as  one  by  the  complainant  as  administratrix  of  her 
husband^s  estate  against  her  co-administrators,  or  their  repre- 
sentatives and  their  coadjutors,  to  bring  into  administration  of 
said  estate  property  allied  to  have  been  improperly  taken  there- 
from by  her  co-administrators  and  Mrs.  Hoagland.  This  course 
has  been  permitted  because  the  allegations  of  the  bill  are  suf- 
ficient to  sustain  the  suit  as  one  brought  by  the  complainant  i» 
such  representative  capacity.  In  such  an  action  Mrs.  Hoagland 
is  not  primarily  a  competent  witness  as  to  a  transaction  between 
herself  and  her  father,  nor  as  to  any  statensents  by  him.  The  pro- 
viso of  the  law  of  1880  expressly  forbids  it.  But  can  she  testify 
either  in  behalf  of  herself,  or  a  co-defendant,  adversely  to  the  rep- 
resentative, as  to  a  transaction  between  her  father  and  a  person 
other  than  herself,  in  which  transaction  she  and  her  co-defendant 
are  interested,  although  their  interests  maybe  divisible?  The 
proviso  reads : 

"  That  this  supplement  shall  not  extend  so  as  to  permit  testimony  to  be  giren- 
as  to  any  transaction  with,  or  statement  by,  any  testator  or  intestate  represented^ 
in  said  action."    Rev.  Sup.  p.  S89. 

Mr.  Justice  Reed,  in  Smith  v.  Burnet,  S  Stevy,  Eq.  314.  (at  p, 
321\  says :  "  The  object  of  the  restrictive  clause  in  all  the  statutes^ 
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is  mutuality.  Their  purpose  is,  in  the  language  of  Dr.  Wharton, 
to  provide  that  when  one  of  the  parties  to  a  litigated  obligation 
is  silenced  by  death,  the  other  shall  be  silenced  by  law.''  No 
•construction  should  be  given  to  these  words  which  would  defeat 
this  purpose  unless  imperatively  demanded  by  the  phraseology 
of  the  statute.  A  casual  reading  might  give  the  impression  that 
•the  proviso  refers  to  a  transaction  between  the  witness  and 
-deceased,  and  to  any  statement  by  deceased  to  witness  or  any  one 
•else.  But  why  confine  the  restriction  to  transactions  with  the  wit- 
ness, and  make  it  embrace  statements  to  all  ?  The  interdicted  sub- 
jects are  classed  together,  with  no  apparent  intention  to  apply  one 
rule  to  acts  and  another  to  words.  Nor  is  it  necessary  to  give 
such  confined  signification  to  the  provision  with  reference  to 
transactions ;  it  can  properly  and  grammatically  be  made  to  refer 
to  transactions  with  others  as  well  as  the  witness,  and  a  construc- 
•tion  limiting  the  restriction  of  the  proviso  to  transactions  with  the 
witness  only  is  destructive  of  the  object  named.  It  would  present 
the  anomaly  in  this  case  of  rendering  Mrs.  Hoagland  incompetent 
as  a  witness  as  to  a  transaction  between  her  father  and  herself,  but 
competent  as  a  witness  to  a  transaction  l)etween  her  father  and 
brother,  in  which  she  and  the  brother  were  alike  interested.  If  he 
were  alive,  she  would  be  competent  to  testify  in  his  behalf,  and 
he  in  hers,  each  as  to  the  transactions  of  the  other  with  the  father. 
I  think  the  reasoning  of  Vice-Chancel  lor  Bird  in  Larison  v.  Pol- 
hemusj  9  Stew,  Eq.  506,  conclusive,  that  parties  are  not  competent 
to  testify  adversely  to  one  suing  in  a  representative  capacity,  inter- 
•changeably  in  each  other's  behalf,  each  as  to  a  transaction  of  the 
•other  with  the  deceased,  both  being  interested  in  the  transaction, 
although  such  interests  are  divisible.  I  am  of  opinion  that  the 
restriction  of  the  proviso  of  the  act  of  1880  applies  to  testimony 
by  a  party  of  transactions  of  othere  as  well  as  of  those  of  the 
witness  with  the  testator  or  intestate  represented  in  the  action, 
and  that  Mrs.  Hoagland  cannot  under  that  act  testify  as  to  a 
•transaction  involving  these  securities  between  her  father  and 
brother,  either  in  her  own  behalf  or  that  of  Mrs.  Matthews,  any 
•more  than  she  could  to  a  transaction  with  herself. 
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Has  she  been  made  competent  by  the  compIainaDt^  suing  as 
she  does  as  an  administratrix,  giving  evidence  which  puts  her  ia 
the  position  of  a  witness  under  the  earlier  law  of  1874? 

Mr.  Justice  Van  Syckel,  in  stating  the  opinion  of  the  majority^ 
of  the  court  of  errors  and  appeals  in  the  case  of  McCartin  v. 
McCariin,  18  Stew.  Eq.  366,  has  fixed  the  construction  to  be 
given  to  the  two  acts  of  1874  and  1880. 

On  page  267  he  says  of  the  act  of  1880,  it  was  intended  to- 
give  each  party  an  equal  privilege  without  subjecting  the  one  (to 
wit,  the  administrator)  to  the  disadvantage  of  letting  in  the  other 
to  testify  to  matters  of  which  the  administrator  could  know 
nothing  personally.  To  this  extent  the  act  of  1880  modified  the 
earlier  law,  the  alteration  being  to  partially  qualify  each  party 
without  reference  to  the  action  of  the  other.  Thus,  if  the  repre- 
sentative offers  himself  as  a  witness  for  this  limited  purpose  it 
does  not  enable  the  adversary  to  gain  the  position  of  vantage. 
But  if  the  representative  offers  himself  under  the  earlier  law,  andi 
is  examined  as  a  witness  for  all  purposes,  the  other  party  has  the 
same  right  to  testify  without  restriction. 

Again,  no  necessary  conflict  arises  between  this  (act  of  1880) 
and  the  prior  enactment  on  the  subject  upon  which  a  repeal  by 
implication  can  arise.  The  representative  may  still  avail  himself 
of  the  right  to  testify  generally  under  the  law  of  1874,  and  thereby 
render  his  adversary  competent  to  a  like  extent.  In  that  case  it 
is  not  the  act  of  1880  which  permits  the  wider  range  of  evidence 
but  the  express  language  of  the  earlier  law. 

The  proviso  in  the  act  of  1880,  he  (at  p.  367)  says,  is  a 
limitation  only  upon  the  operation  of  the  act  of  1880 ;  it  simply 
circumscribes  the  extent  to  which  testimony  may  be  given  under 
that  act. 

Mr.  Justice  Van  Syckel  (at  the  foot  of  p.  368)  further  says : 
"  My  conclusion  is,  that  if  the  representative  offers  himself  as  a 
witness,  and  testifies  to  any  transaction  with,  or  statement  by,  tlie 
testator  or  intestate,  the  other  party  may  be  a  witness  on  his  own 
behalf  as  to  off  transactions  with,  or  statements  by,  such  testator 
or  intestate,  which  are  pertinent  to  his  case."  Obviously  the  only 
test  which  can  be  applied  to  ascertain  if  the  representative  offers 


Digitized  by  VjQOQ IC 


478  CASES  IX  CHANCERY.  [48  Eq. 

Matthews  v.  Hoagland. 

himself  as  a  witness  under  the  act  of  1874  is  that  in  testifying 
he  oversteps  the  boundary  fixed  in  the  act  of  1880.  Under  the 
last-mentioned  act  he  is  a  competent  witness  to  all  purposes 
except  to  testify  to  any  transaction  with,  or.  statement  by,  the 
testator  or  intestate.  So  that,  if  his  testimony  does  not  extend 
beyond  that  prescribed  limit,  the  law  will  assume  he  is  testifying 
tinder  the  act  of  1880.  If,  however,  he  goes  one  step  further, 
the  act  of  1880  ceases  to  be  enabling,  and  the  representative 
must  then  be  assumed  to  have  elected  to  testify  under  the  act  of 
1874. 

The  complainant,  the  representative  in  this  case,  was  called  by 
her  counsel  as  a  witness  in  her  own  behalf,  and,  among  other 
things,  testified  as  follows : 

**Q.  You  are  the  complainant  in  this  case? 
''A,  Yes,  sir. 

^Q.  And  the  widow  of  the  late  Henry  Matthews? 
''A.  Yes,  sir." 

And  later  on — 

^^Q.  When  were  you  married? 
^^.  November  10th,  1883." 

Also,  as  follows : 

''^Q.  Do  you  know  of  his  (Henry  Matthews)  sending  for  a  box? 

*'A.  Yes,  sir. 

"*'§.  What  box  was  that? 

^^A.  A  small  tin  box. 

^*Q.  Whose  was  it? 

"^.  Mr.  Henry  Matthews*. 

■"$.  What  did  the  box  contain  ? 

"^.  I  didn't  see  anything  but  papers ;  I  didn't  see  what  they  were. 

**Q.  Did  you  or  not  see  Mr.  Matthews  take  any  papers  out  of  the  bo?? 

*'A.  Yes,  sir. 

*'§.  What  did  he  do  with  them? 

**A.  Gave  one  to  his  brother. 

"Q.  Which  brother  was  that  ? 

**A.  Jordan. 

*^Q.  Did  Jordan  Matthews  go  away  with  the  papers  in  his  hand? 

*^A.  Yes,  sir. 

*^Q.  Did  he  bring  back  any  money  ? 
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"A.  Yes,  sir. 

"Q.  What  did  he  do  with  it  ? 

**A.  Gave  it  to  my  husband. 

**Q.  Who  kept  the  key  of  that  box? 

M.  Mr.  Matthews." 

Jordan  Matthews  had  already  testified  to  the  transaction  with 
reference  to  the  box,  and  the  incident  was  introduced  to  show 
that  after  the  alleged  gift  of  the  securities  by  the  father  he  was 
collecting  the  interest  coupons  and  dividends  on  the  bonds  and 
stock.  The  fact  of  complainant's  marriage  with  the  deceased  as 
averred  in  the  bill  was  met  in  the  answer  of  the  defendants  with 
an  admission  "  that  the  complainant  and  said  Henry  Matthews 
lived  together  as  husband  and  wife  at  the  time  of  the  death  of 
said  Henry  Matthews,"  but  as  to  the  fact,  date  or  place  of  mar- 
riage &c.,  the  defendants  deny  any  knowledge  or  information 
other  than  derived  from  the  complainant's  bill  and  newspaper 
notices. 

The  incident  of  the  box  was  a  material  point  in  the  case,  and 
the  fact  of  the  marriage,  in  the  event  of  complainant's  establish- 
ing her  position,  would  become  essential,  if  it  should  be  deter- 
mined that  the  case  should  be  finally  disposed  of  in  this  court. 
Complainant  was  not  competent  under  the  act  of  1880  to  testify 
to  the  marriage,  a  transaction  by  herself  with  the  intestate,  nor 
to  the  incident  of  the  box,  a  transaction  with  Jordan  Matthews, 
even  if  her  account  of  it  does  not  involve  testimony  of  state- 
ments by  the  deceased,  but  it  was  competent  for  her  to  so  testify 
under  the  act  of  1874,  and  having  done  so  she  made  her  election 
to  testify  under  that  act  which  carried  with  it  all  of  its  conse- 
quences. Under  that  law  an  administrator  or  executor  cannot 
offer  himself  on  his  own  behalf  to  prove  the  most  formal  matter 
without  making  the  other  party  a  witness  for  all  purposes,  so 
that  the  complainant,  by  overstepping  the  line  drawn  in  the  act 
of  1880,  opened  the  door  wide  to  all  testimony  of  the  defendants 
or  either  of  them. 

Mrs.  Hoagland's  statement  of  the  transaction  is,  that  she 
being  at  her  home  in  Newark,  her  father,  shortly  after  his  return 
from  his  wedding  trip,  sent  by  letter  for  her  to  come  to  see  him. 
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That  she  went  to  Lambertville  and  met  him  at  his  old  liome;. 
that  he  told  John  and  herself  to  come  upstairs,  he  had  some- 
thing for  them.  They  went  upstairs  with  him  and  into  his  bed- 
room ;  he  took  his  box  out  and  took  these  papers  out  of  the  box 
and  handed  them  to  them ;  he  handed  her  brother  a  deed  and 
gave  her  the  bonds  and  mortgages  he  held  against  her — he  handed 
these  papers  to  them  and  said,  "  Here,  take  these,  life  is  uncer- 
tain and  they  are  yours ;  this  is  part  of  your  mother's  estate,  and 
I  want  you  to  have  them  whilst  I  am  living ; "  that  this  was^ 
said  with  reference  to  papers  other  than  the  bonds,  mortgages 
and  deed  is  shown  by  its  substantial  repetition  in  answer  to  a 
question  as  to  what  her  father  said  when  he  handed  her  or  John 
the  securities  in  the  bed-room,  and  afterwards  that  the  Lehigh 
Navigation  and  Camden  and  Amboy  railroad  and  the  Cedar 
Rapids  bonds,  which  Dunham  took  out  of  the  box,  and  which 
were  claimed  by  her  brother  and  herself,  were  the  same  stocks 
and  bonds  which  her  father  had  talked  about  to  her  and  handed 
her  in  the  bed-room.  On  her  cross-examination  she  repeats  the 
statement  and  says  her  father,  besides  the  deed,  then  delivered 
to  John  the  railroad  stocks ;  that  she  did  not  have  them  in  her 
hands,  but  that  John  had  the  deed  and  the  other  papers,  the 
stock,  the  Lehigh  Navigation  bond,  and  the  Camden  and  Amboy 
and  the  Burlington  and  Cedar  Rapids  bond ;  that  she  saw  them 
in  his  hands;  that  John  read  them  over  as  his  father  handed 
them  to  him. 

In  her  account  of  the  subsequent  part  of  the  transaction, 
something  was  said  about  the  securities  being  undivided ;  she 
does  say  that  her  father  intended  to  deal  equally  with  her  brother 
and  herself,  and  I  understand  that  the  statement  as  to  the  secu- 
rities being  undivided,  meant  that  they  were  in  such  amounts 
that  they  were  not  susceptible  of  being  equally  divided,  so  that 
each  could  take  a  moiety.  She  said  she  did  not  want  to  use  hers 
then,  and  John  said  he  did  not  want  his,  and  they  both  said  they 
did  not  want  them  then,  and  asked  their  father  to  keep  them,, 
and  gave  them  back  to  him,  and  said  that  the  one  who  might 
want  them  aftierwards  could  call  for  them  and  get  them  whea- 
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SO  wanted.  That  he  put  them  back  in  the  box  and  put  the  box 
in  the  secretary. 

His  collecting  the  interest  and  dividends  after  this  interview 
IS  evidence  of  control  over  them,  which,  unexplained,  would 
tend  to  prove  the  exercise  of  assumed  ownership,  but  it  is  not 
inconsistent  with  the  idea  that  he  held  these  securities  for  his 
son  and  daughter,  and  especially  is  this  so,  if,  as  Mrs.  Hoagland 
says,  he  sent  her  the  same  whenever  she  wanted  it.  They  were 
father  and  daughter,  and  it  is  not  strange  that  neither  kept  accu- 
rate, or  any,  account  of  the  payments. 

Mrs.  Hoagland,  as  to  the  fact  of  the  interview  between  her 
father  and  her  brother  and  herself,  and  that  it  was  brought  about 
by  her  father,  and  was  for  the  express  purpose  of  his  giving  some- 
thing to  his  children,  is  corroborated  by  the  testimony  of  Mrs. 
Hart  and  Mrs.  Williamson. 

It  was  admitted  on  the  argument  that  the  evidence  established 
such  an  interview  and  puri>ose,  and  that  on  that  occasion  the 
bonds  and  mortgages  and  deed  were  given  by  old  Mr.  Matthews 
to  his  daughter  and  son.  Her  statement  of  giving  the  papers  to. 
her  father  for  safe  custody,  to  be  given  up  to  them  when  wanted,, 
is  in  a  measure  corroborated  by  the  fact  that  her  mortgages  were 
cancelled  of  record  January  15th,  1884,  two  months  after  the 
alleged  gift,  and  two  years  prior  to  her  father's  death,  and  that 
John's  deed,  which  was  dated  August  13th,  1883,  and  acknowl^ 
edged  September  24th,  1883,  was  recorded  March  17th,  188.% 
ten  mouths  before  his  father's  death. 

It  is  said,  however,  with  some  force,  that  while  all  this  may  be 
true,  it  is  also  consistent  with  the  theory  that  a  gift  was  majle  which 
embraced  only  the  deed  and  bonds  and  mortgages.  To  accede 
to  this  proposition  it  must  be  assumed  that  Mrs.  Hoagland  has 
willfully  and  deliberately  committed  perjury  in  her  statement  as 
to  the  gift,  if  such  it  was,  of  the  other  securities.  There  can  be 
no  mistake  invoked  to  explain  the  testimony  of  the  transaction ; 
it  must  be  founded  on  fact,  or  is  pure  fiction  concocted  for  the 
purpose  of  personal  gain,  and  told  under  the  solemnity  of  hei* 
oath,  I  cannot  give  my  assent  to  this  charge.  Mrs.  Hoagland's 
testimony  on  the  stand  impressed  me  with  its  truthfulness ;  it  was 
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given  with  an  air  of  sincerity  and  candor  which  indicated  that 
it  was  the  statement  of  a  lady  who  is  truthful,  and  who  had  no 
desire  to  add  to  or  take  from  the  exact  occurrence. 

The  circumstances  surrounding  the  taking  of  these  securities 
do  not  indicate,  to  my  mind,  an  intent  on  Mrs.  Hoagland's  part 
to  take  what  was  not  her  own,  or  intentionally  what  she  was  not 
l^ally  entitled  to.  The  contention  of  complainant  is,  that  she 
has  taken  her  father's  securities  ill^ally,  and  committed  peijury 
to  justify  her  act.     Does  the  case  call  for  such  a  conclusion  ? 

These  securities  were  in  the  box  of  Henry  Matthews  at  the 
time  of  his  death ;  that  box  was  opened  in  the  presence  of  these 
defendants  by  Greorge  W.  Dunham,  and  they  were  separated 
from  the  other  property  of  the  intestate,  and  converted  to  their 
own  use  under  a  plea  of  ownership.  If  the  defendants  were  not 
given  these  securities,  as  they  claim,  by  their  father,  it  was  an 
illegal  and  improper  taking  of  the  property  of  the  estate.  It  is 
proved  that  Mrs.  Hoagland  would  not  take  any  action  until  the 
advice  of  counsel  could  be  had.  It  is  undisputed  that  she 
brought  George  W.  Dunham  to  the  house ;  he  was  a  counselor-at- 
law,  regularly  admitted,  and  practicing  in  this  state,  who  had 
frequently  been  employed  by  her  as  her  l^al  adviser.  Now,  if 
it  had  been  the  intention  of  Mrs.  Hoagland  to  pilfer  the  securi- 
ties of  her  father,  to  take  those  which  she  had  no  shadow  of 
claim  to,  there  seems  to  be  no  reason  why  she  would  go  or  send 
all  the  way  from  Lambertville  to  Flemington  for  her  former  and 
trusted  counsel,  to  consult  with  him  as  to  what  course  she  should 
pursue  in  order  to  steal  property  belonging  to  her  father's  estate. 
It  app^rs  that  when  Dunham  got  there  and  brought  the  box 
into  the  room,  it  was  unlocked  by  Dunham  with  a  key  which  he 
had  in  his  possession.  If  she  was  stealing,  there  was  no  reason 
for  her  to  confine  the  operation  to  the  stock  of  the  Camden  and 
Amboy  railroad,  as  there  were  certificates  of  stock  of  other  cor- 
porations which  she  did  not  claim.  The  testimony  is,  that  Dun- 
ham opened  the  box ;  that  he  told  those  present  not  to  touch  the 
contents ;  that  as  he  took  out  the  papers  one  by  one,  they  were 
either  claimed  or  disclaimed  by  Mrs.  Hoagland  and  by  John  H. 


Digitized  by  VjOOQ IC 


5  Dick.  Ch.]  MAY  TERM,  1891.  483 

Matthews  v.  Hoagland. 

Matthews ;  that  all  she  did  was  in  accordance  with  Dunham's 
advice. 

The  transaction,  its  publicity,  the  employment  of  counsel,  her 
acting  on  his  advice,  the  selection  of  a  part  only  of  the  securi- 
ties, all  tend  to  relieve  these  parties  of  a  charge  of  criminality ; 
the  act  was  unwise  and  reprehensible,  but  it  was  the  result  of 
their  misfortune  in  selecting  counsel  who  would  advise  that  the 
strong  box  of  the  dead  man,  before  administration,  should  be 
opened  by  himself  with  his  own  key,  and  that  the  securities 
therein  found  should  be  distributed  among  the  heirs  at  law,  with- 
out any  other  evidence  of  ownership  than  their  claim. 

I  do  not  find  in  the  transaction  of  taking  the  securities,  nor 
in  seeming  discrepancies  in  her  evidence,  as  to  collateral  matters, 
with  that  of  other  witnesses,  sufficient  to  justify  the  conclusion 
that  she  has  not  told  the  truth  as  to  the  interview  with  her 
father. 

It  is  true  there  are  contradictions  between  Mrs.  and  Miss 
Dunham  and  herself,  as  to  alleged  remarks  made  at  the  dinner 
table  and  in  conversations  at  their  home,  but  such  differences 
continually  appear  on  a  trial,  and  may  be  reconciled  or  explained 
in  many  ways,  without  the  imputation  of  peijury.  There  is  flat 
contradiction  between  Greorge  W.  Dunham  and  herself  on  a 
point  as  to  which  his  testimony  is  competent,  viz.,  the  time  she 
^ent  from  Lambertville  to  Flemington  for  him.  If  she  was  not 
corroborated  by  Mrs.  Hart  and  Miss  Williamson  and  Mrs.  John 
Matthews,  I  would  have  no  hesitation  in  believing  her  statement 
and  disbelieving  his.  There  is  some  evidence  which  would  indi- 
cate that  her  statement  that  Greorge  W.  Dunham  was  not  at  her 
brother  John's  house  on  Sunday,  January  24th,  is  not  correct. 
Mrs.  Dunham  testifies  to  her  husband's  coming  home  late  on  a 
Sunday  night,  having  an  envelope  containing  Burlington  and 
Cedar  Kapids  bonds,  and  recognizes  the  envelope  and  says  that 
he  went  away  with  it  the  next  day,  ostensibly  to  Newark,  and 
there  is  evidence  that  this  bond  was  cashed  at  the  North  Ward 
bank,  in  Newark,  for  A.  P.  Hoagland.  Dunham  swears  it  was 
on  Monday,  January  25th.  He  is  contradicted  by  the  evidence 
•of  the  bank  officer  which  makes  it  probable  it  was  on  January 
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26th,  the  day  of  Henry  Matthews's  funeral.  Opportunity  was 
given  complainant  to  take  testimony  to  make  this  clear,  but  it 
was  not  taken  advantage  of.  As  the  testimony  stands  there  is- 
no  clear,  competent  or  reliable  evidence  that  the  deposit  of  that 
date  to  A.  P.  Hoagland's  credit  was  the  proceeds  of  these  bonds. 
Again,  Dunham  may  have  been  there  before  without  Mrs. 
Hoagland's  knowledge.  He  swears  he  was,  and  that  she  knew 
it  and  was  present ;  her  denial  can  go  only  to  her  knowledge  and 
presence.  When  the  box  was  opened  and  the  securities  taken,  it 
was  unlocked  by  Dunham  with  a  key  he  seemed  to  know  would 
fit  the  lock.  It  is  possible  John  and  Dunham  may  have  previ- 
ously taken  these  Cedar  Rapids  bonds  when  Mrs.  Hoagland  was 
not  there.     If  so,  the  inconsistencies  disappear. 

It  is,  however,  a  discrepancy  with  reference  to  a  date,  inti- 
mately connected  it  is  true  with  an  event  calculated  to  fix  it  on« 
the  mind,  yet  I  cannot  say  it  is  not  one  about  which  one  nvight 
not  be  honestly  mistaken. 

There  is  much  in  the  manner  of  a  witness  on  the  stand  which 
carries  conviction  of  his  or  her  credibility  which  it  is  impossible 
to  adequately  describe.  Mrs.  Hoagland  gave  her  testimony  in  a 
frank  and  apparently  candid  manner,  with  enough  of  hesitation 
to  show  she  was  not  reciting  a  well  prepared  story,  and  passed 
through  a  cross-examination  calculated  to  perplex  her,  without 
confusion  or  apparent  contradiction,  leaving  the  impression  stated 
before  that  she  had  spoken  the  truth. 

Assuming  that  her  account  of  the  transaction  between  her 
father  and  her  brother  and  herself  is  reliable,  what  was  its  1^1 
eflTect  as  to  the  ownership  of  the  securities  in  question? 

The  development  of  the  law  with  reference  to  the  subject- 
matter  of  gifts,  and  what  is  necessary  to  effectuate  their  purpose 
under  changed  conditions  of  the  incidents  of  property  rights, 
and  the  procedure  of  courts  to  enforce  them,  has  been  such  that 
it  now  embraces  almost  every  kind  of  personal  property,  whether 
of  a  corporeal  or  incorporeal  nature,  and  has  rendered  obsolete 
many  formalities  which  were  formerly  required.  The  evolution 
from  its  ancient  operation,  only  on  chattels  passing  by  manual 
delivery,  to  its  present  comprehensive  scope,  is  traced  in  notes  to- 
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Ward  V.  Tu/mer,  1  White  &  T,  Lead.  Cas.  "^1058;  to  Ellison  v. 
EUiscm,  1  White  &  T,  Lead,  Cas.  {T,  B.  aeties)  *S13  et  seq. ;  to 
Austin  V.  Meady  Brett  Lead.  Cas.  *122  ;  to  Bradley  v.  Hunt,  23 
Am.  Dec.  597 ;  to  Flanders  v.  Blandy,  Am.  L.  Reg.  {Vol.  26 ^ 
N.  S.)  581,  2  Spenc.  Eq.  Jur.  *895  et  seq. 

To  constitute  a  valid  gift  inter  vivos,  there  must  be  such  a 
transfer  of  the  subject-matter  as  will  pass  the  donor's  title  at 
once  to  the  donee,  absolutely  and  irrevocably,  divesting  the 
former  of,  and  investing  the  latter  with,  all  of  the  donor's  right 
or  title  therein,  and  control  and  dominion  thereof.  2  Blacks. 
Com.  U^;  2  Kent  Com.  *438,  *^^;  May  Fraud.  Conv.  {T.  B. 
series)  *4^3 ;  Jackson  v.  Twenty-third  Street  Railway ,  88  N.  Y. 
520 y  526;   Young  v.  Young,  80  N.  Y.  4^2. 

The  actual  delivery  of  bonds,  known  in  the  market  as  trans- 
ferable by  delivery,  made  by  one  holder  to  another,  for  value, 
under  all  the  authorities,  passes  the  title,  or  if  delivered,  with 
words  or  acts  indicating  a  present  absolute  gift,  constitutes  a 
valid  gift  inter  vivos.  Monis  Canal  v.  Fisher ^  1  Stock.  667 ; 
Morris  Canal  v.  Lewis,  1  Beas.  323 ;  Boyd  v.  Kennedy,  9  Vr. 
14j6  ;  notes  to  Miller  v.  Race,  1 8m.  Lead.  Ckis.  74j6  ;  London  and 
C.  Banking  Co.  v.  London  and  R.  B.,  L.  R.  {21  Q.  B.  Div.) 
535. 

The  bonds  known  as  Burlington  and  Cedar  Bapids  Railroad 
and  Lehigh  Navigation  Company  were  of  that  character,  and 
their  actual  delivery  by  Henry  Matthews  to  John  H.  Matthews 
for  himself  and  his  sister,  who  was  present  assenting  thereto, 
accompanied  by  the  declarations  testified  to  by  Mrs.  Hoagland, 
passed  the  title  from  him  to  them  and  constituted  the  transaction 
a  completed  gift. 

If  the  gift  is  complete,  the  whole  title  of  the  donor  has  passed 
from  him  to  the  donee,  and  the  subsequent  redelivery  of  the 
subject-matter  of  the  gift  to  the  donor,  to  keep  for  the  donee, 
will  not  disturb  the  title  of  the  latter  in  the  thing  given. 
Grover  v.  Grover,  2^.  Pick.  261;  Whitford  v.  Horn,  18  Kan. 
455;  Ector  v.  Welch,  29  Ga.  U3 ;  Darby  v.  Redm-,  10  Ark. 
211;  Ivey  v.  Oioens,  28  Ala.  6^1 ;  Easly  v.  Dye,  U  Ala.  158. 
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With  reference  to  the  formalities  necessary  to  effectuate  the 
gift  of  non-negotiable  securities,  the  law  is  in  a  less  satisfiictory 
and  settled  condition.  The  question  as  to  the  alleged  gift  of  the 
shares  in  the  Camden  and  Amboy  Eailroad  Company  is  therefore 
not  so  easy  of  solution.  These  shares  are  on  the  face  of  the 
certificate  in  the  name  of  Henry  Matthews,  and  declared  to  be 
"  transferable  only  by  him,  or  by  his  legal  representatives,  on 
the  books  of  the  company,  on  the  surrender  of  this  certificate.'^ 
The  certificate  has  on  its  back  a  printed  blank  assignment  and 
power  of  attorney  for  the  transfer  of  the  stock  by  the  record 
owner. 

The  provisions  of  charters,  or  of  by-laws,  under  the  statute 
{Rev,  p.  181  §  ^6),  that  stock  of  the  corporation  shall  be  trans- 
ferable only  on  the  books  of  the  company,  are  held  to  be 
intended  merely  for  the  protection  of  the  company. 

It  is  settled  that  one  in  possession  of  a  certificate  of  stock  in 
an  incorporated  company,  accompanied  by  an  assignment  ii> 
blank,  executed  by  the  record  owner,  with  an  irrevocable  power 
of  attorney,  authorizing  the  transfer  of  the  stock,  is  presump- 
tively the  equitable  owner  of  the  shares,  whose  title  thereto  can- 
not be  impeached  if  he  has  given  value  for  them  without  notice 
of  any  intervening  equity.  Rogers  v.  New  Jersey  Insurance 
Co.f  4  ffcilst,  167;  Broadway  Bank  v.  McElraih^  2  Beas,  24,; 
affirmed  in  Hunterdon  County  Bank  v.  Nassau  Bank,  2  C,  E. 
Gr.  496;  Mount  Holly  Co.  v.  Ferree,  2  C.  E.  Or.  117 ;  PraU 
V.  Tin,  1  Stew.  Eq.  479;  Del.  <fr  Atl.  R.  R.  v.  Irick,  3  Zab. 
321;  State,  Bush,  v.  Warren  F.  Co.,  3  Vr.  4S9. 

The  reason  of  the  rule  is,  that  the  record  owner  has  done 
everything  in  his  power  to  effect  the  transfer,  and  by  such  act 
has  assigned  all  interest  he  may  have  had,  and  surrendered  all 
indicia  of  ownership — as  to  third  parties,  holders  for  value,  he 
is  estopped  from  asserting  ownership  {McNeil  v.  Tenth  Nationai 
Bank,  46  N.  Y.  325 ;  Williams  v.  0)l.  Bank,  L.  R.  {38  Ch. 
Div.)  388  ;  affirmed  L.  R.  {15  App.  Cas.)  267 — ^as  to  volunteers^ 
the  gift  is  complete  and  irrevocable  if  inter  vivos. 

In  England,  stocks,  shares,  bonds,  debentures  and  other  securi- 
ties which  are  not  assignable  at  law  unless  duly  transferred,  must 
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be  duly  transferred,  and  not  merely  assigned  or  covenanted  to  be 
transferred,  to  constitute  a  valid  gift.  May  Fraud,  Conv.  *4^^/ 
Antrobus  v.  Smithy  12  Vea.  39 ;  Dillon  v.  Coppin,  4,  Myl  &  C. 
6^7;  Searle  v.  Law^  15  Sim.  95.  The  Companies  Clauses  act 
of  1845  requires  such  assignments  to  be  by  deed,  and  to  be 
delivered  to  the  oflScer  of  the  company,  without  which  formali- 
ties the  legal  title  will  not  pass  Nanney  v.  Morgan^  L.  R.  (37 
Ch.  Div.)  34-6.  The  English  cases  proceed  on  the  ground  that 
the  title  not  having  passed  by  a  legal  assignment,  equity  will 
not  interfere  to  enforce  an  equitable  title  of  a  volunteer. 

The  same  is  the  eflTect  of  the  decisions  in  Maryland,  unless  the 
transfer  is  made  complete  in  the  lifetime  of  the  donor,  on  the 
ground  that  the  power  of  attorney  does  not  survive  him  {Penning- 
ion,  Admr.,  v.  GiUing'a  Exra.,  S  Oill.  &  J.  209;  Bolt.  RetoH 
and  Fire  Brick  Co.  v.  Mali,  65  Md.  93),  while  in  other  states 
the  mere  delivery  without  endorsement  or  written  assignment  of 
the  certificate  of  stock  with  words  of  gift  are  held  sufficient. 
CommontoeaUli  v.  Crompton  (Pa.),  20  Ail.  Rep.  417  ;  Ridden  v. 
ThraU  {N.  F.),  26  N.  E.  Rep.  627 ;  Hopkins  v.  Manchester 
(R.  J.),  19  AU.  Rep.  243. 

Smith  V.  Burnet,  8  Stew.  Eq.  314,  in  the  court  of  errors  and 
appeals,  on  the  question  of  gift,  turned  on  the  point  that  there 
was  no  such  delivery  of  the  stock  as  implied  an  intention,  on  the 
part  of  the  donor,  to  give  it  absolutely,  or  to  abandon  control  of 
its  proceeds. 

The  ordinary,  in  DiUs  v.  Stevenson,  2  C.  E.  Gr.  407  (at  p.  413\ 
says:  "To  constitute  a  perfect  gift  the  donor  must  part  with  the 
possession  and  dominion  of  the  property.  And  if  the  thing  given 
be  a  chose  in  action,  the  law  I'equires  an  assignment,  or  some 
equivalent  instrument,  and  the  transfer  must  be  actually  exe- 
cuted"— citing  2  Kent  Com.  *439.  The  rule,  thus  broadly  given 
in  the  last  sentence,  has  undoubtedly,  since  Chancellor  Kent  so 
stated  it  in  his  commentaries,  been  greatly  relaxed  in  many  juris- 
dictions with  reference  to  money  obligations,  and  in  others  to  all 
ehoses  in  action,  while  Judge  Grover,  in  Oray  v.  Barton,  55 
N.  F.  (at  p.  73),  quotes  the  same  extract  with  approval.  In 
many  cases  in  that  state  the  principle  seems  to  be  disregarded. 
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,  There  is  great  diversity  of  opinion  evinced  by  the  decisions  in 
other  jurisdictions,  but  I  am  unable  to  find  any  authority  in  this 
state  which  would  indicate  a  departure  from  the  principle  stated. 

The  relaxation  of  the  rule  elsewhere  seems  to  have  resulted 
from  the  ruling  as  to  money  obligations,  and  gifts  caxiaa  moHia. 

There  seems,  however,  to  be  every  reason  why  it  should  be 
adhered  to  in  a  case  of  an  alleged  gift  inter  vivos  of  stock,  both 
from  the  nature  of  the  subject-matter,  and  from  the  incidents  of 
such  gifts. 

There  is  a  wide  difference  in  the  character  of  property  in  shares 
of  stock  and  that  in  money  obligations. 

Chief-Justice  Shaw,  in  Fishei*  v.  Essex  Bank,  5  Gray  373  (at 
jp.  377)y  speaking  of  the  character  of  property  in  shares  of  stock, 
and  wherein  it  differs  from  a  money  obligation,  says :  "A  nearer 
analogy,  perhaps,  is  that  of  a  chose  in  action,  capable,  like  this, 
of  being  assigned  in  equity,  by  a  delivery  over  of  the  certificate, 
which  is  the  assignor's  muniment  of  title,  with  an  assignment 
duly  executed,  transferring  to  the  assignee  all  the  assignor's  right, 
title  and  interest.  And  yet  it  is  not  like  the  assignment  of  a 
chose  in  action,  which  is  the  transfer  of  the  assignor's  interest  in 
a  debt,  and  vests  in  the  assignee  an  equitable  right  to  collect  the 
debt  in  the  name  of  the  assignor. 

"  The  right  is,  strictly  speaking,  a  right  to  participate,  in  a  cer- 
tain proportion,  in  the  immunities  and  benefits  of  the  corporation ; 
to  vote  in  the  choice  of  their  office  •:*,  and  the  management  of 
their  concern ;  to  share  in  the  dividends  of  profits,  and  to  receive 
an  aliquot  part  of  the  proceeds  of  the  capital,  on  winding  up  and 
terminating  the  active  existence  and  operations  of  the  corpora- 
tion. Again,  when  a  transfer  is  rightfblly  made  and  complete,  it 
vests  a  right  in  the  transferee  not  merely  to  act  in  the  place  of  the 
vendor  and  in  his  name,  but  substitutes  him,  in  all  respects,  as 
the  legal  and  only  holder  of  the  shares  transferred  to  the  same 
extent  to  which  they  were  before  held  by  the  vendor.  The  title, 
therefore,  by  which  such  interest  is  held  is  strictly  a  legal  title ; 
it  is  created  and  defined  by  law ;  its  benefits  are  secured  by  law ; 
it  is  transferable  by  operation  of  law,  and  may  be  attached  on 
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mesne  process  and  seized  on  execution  and  sold  by  legal  authority 
to  satisfy  the  debts  of  the  owner." 

The  incidents  of  gifts  inter  vivos  call  for  the  observance  of  the 
rule  as  laid  down  by  Chancellor  Kent.  Cogent  reasons  are  given 
by  Mr.  Justice  Gilbert  in  Johnson  v.  Spies,  5  Hun  IfiS,  why  the 
law  might  well  overlook  an  informality  or  incompleteness  in  a 
gift  oaxim.  mortis,  which  it  would  not  tolerate  in  respect  to  a  gifli 
inter  vivos,     15  Alb,  L,  J,  Jfi, 

A  gift  in^"  vivos  must  be  complete  in  presenti;  it  has  no 
reference  to  the  future;  there  must  be  a  delivery,  and  it  must  be 
an  actual  one,  "  so  far  as  the  subject  is  capable  of  delivery.  It 
anust  be  secundum  subjedam  materiam,  and  be  the  true  and  eflTect- 
«al  way  of  obtaining  the  command  and  dominion  of  the  subject." 
£  Kent  Com,  *439, 

In  Basket  v.  Hassdl,  107  U.  8,  60^,  Mr.  Justice  Matthews 
^{dXp.  614)  says:  "The  point  which  is  made  clear  by  this  review 
•of  the  decisions  on  the  subject,  as  to  the  nature  and  effect  of  a 
delivery  of  a  chose  in  action,  is,  as  we  think,  that  the  instrument 
•or  document  must  be  the  evidence  of  a  subsisting  obligation,  and 
be  delivered  to  the  donee,  so  as  to  vest  him  with  an  equitable  title 
to  the  fund  it  represents,  and  to  divest  the  donor  of  all  present 
<5ontrol  and  dominion  over  it,  absolutely  and  irrevocably,  in  case 
of  a  gift  inter  vivos,  but  upon  the  recognized  conditions  subse- 
quent, in  cases  of  a  gift  m>ortis  causa;  and  that  a  delivery  which 
does  not  confer  upon  the  donee  the  present  right  to  reduce  the 
fund  into  possession  by  enforcing  the  obligation,  accoi*ding  to  its 
terms,  will  not  suffice." 

As  delivery  is  necessary  to  the  validity  of  a  gift  inter  vivos, 
and  as  the  certificate  of  stock  is  the  only  thing  connected  with 
its  ownership  that  is  capable  of  manual  tradition,  it  would  seem 
-that  an  assignment  and  power  to  transfer,  which  are  necessary  to 
make  the  certificate  at  once  available,  inheres  in  its  effectual 
delivery. 

There  appears  to  be  a  controlling  distinction  between  a  transfer 
involving  the  delivery  of  a  certificate  of  stock  with  an  assign- 
ment and  power  to  transfer  the  shares,  with  words  of  gift,  and  a 
^delivery  of  the  certificate  unassigned  and  unaccompanied  by  an 
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act  or  writing  empowering  its  transfer ;  for  a  gift  inter  vivos  being 
incomplete  so  long  as  any  act  of  the  donor  remains  undone  which 
is  necessary  to  confer  on  the  donee  the  power  of  the  present  con- 
trol and  enjoyment  of  the  subject  of  the  gift,  the  failure  of  the 
record  owner  of  the  stock  to  clothe  the  donee  with  the  means  of 
at  once  acquiring  the  benefits  of  the  stock,  leaves  unperformed  an 
act  which  prevents  the  gift  from  taking  effect  in  presenti  which 
is  vital  to  it  as  a  gift  inter  vivos. 

Again,  it  is  necessary  to  the  validity  of  a  gift  inter  vivos  that 
all  of  the  title  of  the  donor,  whatever  it  may  be,  should  be  trans- 
ferred at  once  to  the  donee.  He  cannot  retain  any  interest  therein 
without  destroying  its  character  as  a  gift.  Young  v.  Youngy  80 
N.  Y.  4^^. 

The  handing  over  of  a  certificate  of  stock  without  a  written 
assignment  or  power  certainly  does  not  transfer  the  legal  title. 
If  we  admit  it  confers  an  equitable  title,  the  legal  has  remained 
in  the  donor,  and  cannot  be  enforced,  for  equity  recognizes  and 
makes  effective  only  assignments  founded  on  a  valuable  considera- 
tion and  does  not  aid  a  volunteer.  May  Fraud,  Conv,  *406; 
Weale  v.  Ollive,  17  Beav,  252. 

Nor  under  the  decisions  will  equity  build  up  a  trust  with  the 
fragments  of  an  incomplete  gift.  Ardrobns  v.  Smithy  12  Ves.  39; 
Richards  v.  Dolbindge^  L.  R.  {IS  Eq.  Cas.)  11;  Moore  v.  Moore, 
L.  R.  [18  Eq.  Cas)47i;  Milroy  v.'Lord,  i  DeG.,  F.  &  J.274,; 
Heartley  v.  NicholsoUy  L.  R.  (19  Eq.  Cas.)  233 ;  Young  v.  Young, 
supra. 

In  my  judgment  the  character  of  the  property  in  shares  of  a 
corporation,  as  well  as  the  distinctive  qualities  of  a  gift  inter  vivos, 
forbid  a  departure  from  the  nde,  that  a  valid  gift  of  such  prop- 
erty cannot  be  made  by  the  delivery  of  the  certificate  of  stock, 
without  formal  transfer,  or  an  assignment  and  power  in  writing 
to  transfer  the  shares. 

But,  independent  of  the  legal  question,  the  rule  that  the  pos- 
session of  the  certificate  assigned  or  accompanied  by  authority  to 
transfer  is  evidence  of  ownership,  is  now  the  recognized  law  of 
all  mercantile  communities  in  this  country,  and  under  it  all  trans- 
actions in  the  sale  or  pledge  of  stocks  are  carried  on.     The  usage 
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is  so  uuiversal  that  the  transfers  are  printed  on  the  certificates,  as^ 
on  the  one  in  question.  If  the  decisions  in  this  state  did  not 
seem  to  require  an  assignment  in  writing,  I  would  be  satisfied 
that  the  failure  of  Henry  Matthews  to  execute  the  transfer  and 
power  of  attorney  on  the  back  of  the  certificate,  was  conclusive 
evidence  that  he  did  not  intend  to  make  a  present  gift  of  the 
stock,  and  to  divest  himself  of  all  control  and  dominion  over  it 
or  its  proceeds.  There  was  no  haste  in  the  matter ;  he  had  taken^ 
the  time  to  execute  the  deed  to  John  Matthews  with  all  formality ; 
he,  it  must  be  assumed,  knew  that  the  company  would  require 
his  assignment  in  writing  to  transfer  the  stock,  and  notwithstand- 
ing anything  he  may  have  said  indicating  an  intention  to  give  it,, 
the  fact  of  his  not  making  the  paper  effective  shows  that  he 
intended  to  retain  some  dominion  over  the  property.  If  so,  it 
is  fatal  to  the  transaction  as  a  gift  inter  vivos.  The  stock  of  the- 
Camden  and  Amboy  railroad  I  am  of  opinion  was  not  effectu- 
ally given  by  the  intestate,  and  belonged  at  his  death  to  his 
estate. 

There  is  no  competent  evidence  whatever  that  the  note  of  Vin-^ 
cent  R.  Matthews  and  the  currency  in  the  box  were  not  the  prop- 
erty of  the  intestate;  they,  with  the  Camden  and  Amboy 
railroad  stock,  must  be  held  to  have  belonged  to  the  estate  of 
Henry  Matthews,  and  to  have  been  improperly  diverted  by  John 
H.  Matthews,  and  it  is  undisputed  that  the  defendants  Mary  E. 
Hoagland  and  Helen  Matthews  have  each  come  into  the  posses- 
sion of  part  of  the  proceeds. 

The  jurisdiction  of  this  court  over  the  accounts  of  adminis- 
trators, and  to  enforce  rights  of  parties  in  the  estates  of  deced- 
ents, is  well  settled.  Frey  v.  Demarest,  1  C.  E.  Gr.  2S6  ;  Dors- 
heimer  v.  Rorback,  8  C.  E,  Gr,  Ifi ;  Suydam  v.  Bastedo,  IS' 
Stew,  Eq,  433 ;  Coddington  v.  Bispham,  9  Stew,  Eq,  574-  So, 
also,  is  the  jurisdiction  of  the  court  to  entertain  a  suit  by  an 
administrator,  against  a  co-administrator,  and  to  decide  questions 
as  to  the  fact  of  indebtedness.  Ransom  v.  Geer,  3  Stew.  Eq.  ^49  ; 
Petty  V.  Youngy  16  Stew,  Eq.  654'  Such  an  action  may  also  be 
maintained,  when  the  defendant  administrator  has  been  guilty 
of  misconduct,  which  jeopardizes  the  rights  of  those  interested 
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in  the  estate  (  Wood  v.  Broum,  3^  N.  Y.  337),  as  explained  in 
BuH  V.  BuH,  4,1  N.  F.  4^. 

This  case  is,  that  John  H.  Matthews,  an  administrator  of  his 
father's  estate,  took  securities  and  money  belonging  to  the  estate 
and  converted  them  to  his  own  and  his  sister's  use,  making  no 
return  of  them  to  his  co-administrators,  either  in  the  inventory 
or  the  final  accounting.  His  sister  was  not  an  administratrix, 
^nd  he  is  deceased,  leaving  his  widow  his  sole  devisee,  legatee 
-and  executrix.  It  is  peculiarly  a  case  for  the  exercise  of  the 
jurisdiction  of  this  court  over  administration  of  estates.  The 
^estate  is  entitled  to  have  an  accounting  with  respect  of  the  shares 
of  stock,  the  note  of  Vincent  R.  Matthews  and  the  currency. 
The  debts  of  the  intestate  have  all  been  paid,  the  balance  found 
in  the  hands  of  the  administrators  by  their  accounting  in  the 
orphans  court  has  been  distributed,  there  is  no  other  disposition 
to  be  made  of  the  property  declared  by  this  suit  to  belong  to  the 
-estate,  and  heretofore  unadministered,  but  to  distribute  it  accord- 
ing to  law — all  parties  entitled  thereto,  and  chargeable  therewith, 
4ire  parties  to  this  suit,  and  as  the  decree  can  adjust  the  respective 
rights  of  all  interested  therein,  it  should  so  provide.  MaUm^y  v. 
Qmge,  2  McCart  73;   Youmcma  v.  Youmana,  11  C.  E.  Gr.  I4S. 

The  evidence  tended  to  show  that  the  note  of  Vincent  R. 
Matthews  was  used  partly  to  settle  a  debt  of  John  H.  Matthews, 
^nd  partly  one  of  the  intestate.  So  far  as  it  was  properly  used, 
allowance  should  be  made.  The  weight  of  evidence  is  that  the 
-currency  amounted  to  $100.  The  value  of  the  Camden  and  Am- 
boy  railroad  stock  was  to  be  agreed  upon,  but  if  the  parties 
•cannot  come  to  an  agreement  as  to  this  value  and  the  amount  to 
be  charged  on  account  of  the  Vincent  R.  Matthews  note,  I  will 
<take  testimony  to  determine  the  same. 
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A.  Elwood  Jones  and  James  G.  Kitchen 

V, 

John  S.  Davis. 

1.  Defendant,  having  purchased  certain  hotel  property  for  $100,000,  signed 
a  contract  to  divide  with  complainant  the  net  profits  arising  from  the  sale- 
thereof,  in  consideration  of  the  latter's  services  in  purchasing  the  property, 
and  his  giving  his  undivided  attention  to  its  sale.  A  portion  of  the  land  was 
plotted,  and  sold  for  $55,400.  A  part  of  the  hotel  was  moved,  mortgaged  for 
$60,000,  and  run  by  defendant  through  the  summer.  The  other  part  was^ 
leased,  with  privilege  of  purchase.  For  about  a  year  complainant  gave  his 
undivided  attention  to  superintending  the  changes,  and  in  trying  to  effect  sales, 
when  friendly  relations  were  ruptured. — £re^,.that  since  defendant  had  ap- 
parently been  reimbursed  his  outlay,  complainant  was  entitled  to  an  account 
from  him,  and  the  fact  that  complainant  had  had  little  success  in  effecting: 
sales  was  immaterial. 

2.  Such  contract  was  a  sufficient  memorandum  to  satisfy  the  statute  of 
frauds. 

3.  "Profits"  do  not  necessarily  imply  money,  but  may  consist  of  unsold 
portions  of  the  property. 

4.  Complainant  executed  an  assignment  of  his  interest  in  such  contract, 
wherein  he  fully  recited  the  rights  of  the  parties  thereunder. — Held^  that  ani 
acceptance  by  defendant  of  notice  of  such  assignment,  written  on  the  back 
thereof,  estopped  him  from  denying  the  recitals  therein,  when  the  assignee 
had  acted  upon  them. 

On  bill,  answer  and  proofs  taken  in  open  court. 

Mr.  Martin  P,  Grey  (with  whom  was  Mr.  Joseph  De  F.  Junkiuy 
of  Philadelphia)^  for  the  complainants. 

Mr.  Allen  B.  Endicott  (with  whom  was  Mr.  I.  Newton  Broton, 
of  Philadelphia),  for  the  defendant. 

Green,  V.  C. 

The  complainant  Jones,  in  188&,  ascertained  that  the  United' 
States  Hotel  property  at  Atlantic  City  conld  be  purchased  for 
$100,000.     It  consisted  of  a  whole  block  of  land,  with  the  hotel 
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buildings.  In  his  judgment  there  was  money  to  be  made  on  a 
purchase  at  that  price  by  disposing  of  the  unoccupied  portions 
of  the  land.  Having  no  money  to  invest,  he  looked  for  some 
^ntleraan  of  .means,  who  was  w^illing  to  enter  into  the  specula- 
tion and  put  up  the  amount  necessary  to  make  the  cash  pay- 
ments. 

Having  an  acquaintance  with  Mr.  Davis,  the  defendant,  he 
approached  him  with  a  proposition  contemplating  the  purchase 
by  Davis  of  the  property,  and  that  gentleman  finally  became  the 
purchaser,  under  the  conditions  hereafter  set  out. 

An  agreement  in  writing  was  entered  into  between  the  owners, 
the  United  States  Hotel  Company,  and  John  S.  Davis,  which  is 
•dated  October  1st,  1 889,  but  was  not  signed  until  October  4th, 
for  the  sale  to  and  purchase  by  him  of  the  property  for  $100,000, 
to  be  paid,  $10,000  on  signing  the  agreement,  $30,000  on  Feb- 
ruary Ist,  1890,  and  $60,000  on  May  1st,  1890,  the  purchaser  to 
have  the  right  of  immediate  possession,  but  not  to  move  build- 
ings without  giving  security.  On  October  4th  Mr.  Davis  paid 
the  first  $10,000. 

Cotemporaneous  with  this  transaction  the  following  paper  was 
•drawn  by  Jones  and  signed  by  Davis : 

"Phila.,  October  1,  1889. 
**To  whom  it  may  concern: 

"  This  is  to  declare  that  having  this  day  purchased,  from  the  United  States 
Hotel  Company,  the  United  States  Hotel  property  at  Atlantic  City,  for  the 
sum  of  one  hundred  thousand  dollars,  that  I  hold  the  same  subject  to  the  fol- 
lowing interest  of  A.  Elwood  Jones  therein,  viz. :  That  after  I  have  received 
from  the  sale  of  the  said  property,  either  in  part  or  as  a  whole,  the  full  amount 
of.  money  invested  therein  by  me,  together  with  interest  on  the  money,  and  the 
incidental  expenses  attending  the  said  transaction,  I  am  to  divide  equally  with 
the  said  A.  £.  Jones  the  net  profits  of  said  operation,  in  consideration  of  his 
services  in  effecting  the  purchase  of  said  property,  and  his  giving  his  undivided 
Attention  to  the  sale  and  disposition  thereof. 

"  John  S.  Davis. 

"  Witness  present — 

"W.H.PETTIT." 

There  was  an  understanding  by  which  Davis  was  to  sell  lots 
before  the  delivery  of  his  deed,  and  the  hotel  company  was  to 
make  the  title  to  the   purchasers,  on  receiving  the  purchase- 
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money,  which  was  to  be  credited  on  the  consideration  to  be  paid 
by  Davis. 

The  plan  was  settled  on  by  Davis  and  Jones  to  move  the 
hotel  proper,  except  one  section,  from  its  former  location  to  the 
southwestern  end  of  the  block,  to  open  a  street  through  the  middle 
of  the  block,  and  lay  off  the  balance  in  bCiilding-Iots. 

A  contract  to  move  the  hotel  was  made  November  8th,  1889, 
to  be  completed  Fiebruary  loth,  1890,  and  the  work  was  com- 
menced and  prosecuted  with  energy,  and  the  building  put  in  order 
for  occupancy  during  the  then  next  summer  season. 

The  deed  to  Davis  was  dated  March  7th,  1890,  but  was  not 
-delivered  until  May  of  that  year. 

Between  October  4th,  1889,  and  the  delivery  of  the  deed,  lots 
were  disposed  of  to  the  amount  of  $43,400,  and  soon  after- 
wards others  to  the  amount  of  $12,000.  A  mortgage  was  nego- 
tiated on  the  hotel  and  unsold  lots  for  $60,000,  which  wais  realized 
by  Mr.  Davis  May  23d,  1890. 

Immediately  on  the  agreement  being  signed  Jones  went  to 
Atlantic  City  and  took  charge,  acting,  however,  under  the  direc- 
tions of  Mr.  Davis  as  to  all  matters  involving  a  sale  or  radical 
<^ange.  He  superintended  the  work  going  on,  and  busied  him- 
flelf  in  trying  to  effect  sales. 

The  hotel  was  refitted  by  Mr.  Davis  at  his  own  ex[)ense,  and 
was  operated  by  certain  parties  for  him  during  the  season. 

The  portion  of  the  hotel  not  moved  from  Atlantic  avenue  has 
been  leased,  with  a  privilege  of  purchase,  and  Mr.  Davis  has 
contracts  for  the  purchase  of  all  the  property  remaining  unsold, 
•except  the  large  hotel.* 

Differences  arose,  during  the  summer,  between  the  parties, 
which  resulted  in  a  breach  of  their  friendly  relations,  and  all 
intercourse  of  a  business  character,  except  the  most  formal,  has 
-ceased,  and  any  harmonious  action  is  rendered  improbable,  if  not 
impossible. 

The  complainant  Jones,  by  writing  under  his  hand  and  seal, 
tinder  date  of  November  25th,  1889,  assigned  to  the  complainant 
Kitchen  all  his  right,  title  and  interest  in  the  said  hotel  property, 
4md  all  his  interest  in  the  profits  to  be  derived  upon  a  sale  of  the 
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same,  with  a  request  and  directiou  to  John  S.  Davis  to  pay  and 
transfer  the  same  to  said  Kitchen  when  reah'zed,  subject  to  the 
sum  of  $2,500  to  be  retained  by  Davis. 
This  paper  contains  the  following  recital : 

"And  whereas,  upon  October  Ist,  1889,  through  my  instrumentality,  John  8. 
Davis,  of  Philadelphia,  purchased  what  is  known  as  the  United  States  Hotel 
property  at  Atlantic  City,  New  Jersey,  for  the  sum  of  $100,000,  and  on  the 
same  day  agreed  with  me  that  in  consideration  of  my  services,  and  of  my  giv- 
ing my  personal  attention,  without  compensation,  to  the  sale  and  disposal  of 
the  property  so  purchased,  that  when  the  same  was  disposed  of,  and  he,  the 
said  Davis,  had  been  repaid  the  said  purchase-money,  with  interest  and  ex- 
penses, the  net  proceeds  and  profit  arising  from  the  sale  of  such  property  over 
and  above  the  mentioned  amount  should  be  divided  share  and  share  alike  be- 
tween the  said  Davis  and  myself/' 

At  the  end  of  this  assignment  an  acceptance  was  signed  by 
Mr.  Davis,  in  these  words : 

"  I  hereby  accept  notice  and  service  of  above  assignment,  this  twenty-fifth 
day  of  November,  1889,  with  the  distinct  understanding  that  the  above  $2,500  is 
to  be  paid  me  before  any  division  of  profits  arising  from  sale  of  above  property. 

"John  S.Davis." 

The  evidence  shows  this  assignment  was  given  to  Kitchen  by 
Jones  as  collateral  security. 

The  complainants  contend,  and  the  evidence  makes  it  probable, 
that  the  portions  of  property  sold,  and  under  contract,  have  real- 
ized the  amount  of  Mr.  Davis's  investment  and  necessary  ex- 
penses, leaving  the  equity  in  the  hotel  property  proper,  at  least,  as 
a  profit  in  the  adventure. 

The  papers  signed  by  Mr.  Davis  relieve  the  case  of  diflBculty, 
and  dispose  of  the  argument  advanced  on  the  basis  of  the  statute 
of  frauds.  That  dated  October  1st,  1889,  is  not  only  a  declara- 
tion of  trust,  but  it  is  Mr.  Davis's  admission  in  writing  what  the 
agreement  between  himself  and  Jones  was ;  and  his  acceptance, 
written  on  the  assignment  from  Jones  to  Kitchen,  under  the  cir- 
cumstances, would  estop  him  from  denying  the  recitals  as  to 
Jones's  interest,  if  Kitchen  acted  upon  them  to  his  detriment. 

There  is  no  ambiguity  in  the  declaration  dated  October  1st 
It  is  terse,  but  comprehensive.     It  recites  the  obj^t  and  extent 
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of  the  trust,  the  consideration,  and  the  contract  on  which  it  was 
based. 

Davis  had  purchased  the  property ;  he  was  to  make  all  the 
payments  and  was  to  take  the  title  in  his  own  name.  If  Jones 
was  to  have  an  interest  in  the  scheme  which  would  attach  to  the 
property,  it  was  necessary  it  should  be  manifested  in  writings 
and  the  paper  bears  intrinsic  evidence  that  it  was  given  to  fix  and 
define  that  interest.  It  declares  that  he,  Davis,  has  purchased  the 
United  States  Hotel  property  at  Atlantic  City,  and  that  he  holds 
the  same,  subject  to  the  following  interest  of  Jones  therein.  Here 
is  a  distinct  recognition  of  Jones's  interest  in  the  property,  and 
that  Davis  holds  the  title  subject  to  such  interest. 

Then  follows  the  statement  of  what  the  contract  between  them 
is,  with  reference  to  the  time  when  Jones's  interest  was  to  be 
realized  by  him,  and  the  extent  of  such  interest.  As  to  time, 
it  is  when  Davis  has  received  from  the  sale  of  the  property, 
either  in  parts  or  as  a  whole,  the  full  amount  of  money  invested 
therein  by  him,  together  with  interest  on  the  money,  and  the 
incidental  expenses  attending  the  transaction. 

As  to  the  amount  of  Jones's  interest,  it  provides  that  Davis 
is  to  divide  equally  with  him  the  net  profits  of  the  operation. 

The  paper  also  states  the  consideration  upon  which  the  declara- 
tion is  founded,  and  is  two-fold — executed  and  executory;  it 
recites  it  is  in  consideration  of  his  services  in  effecting  the  pur- 
chase of  the  property.  This  had  been  done  by  Jones,  and  was 
the  executed  part  of  the  consideration.  The  executory  was,  that 
he  was  to  give  his  undivided  attention  to  the  sale  and  disposition 
of  the  property. 

The  evidence  shows  that  Mr.  Jones  immediately  went  to 
Atlantic  City,  and  busied  himself  with  the  sale  and  care  of  the 
property.  Much  comment  is  made  as  to  his  inefficiency  in  com- 
pleting sales,  and  generally  as  to  the  lack  of  results  from  his 
efforts.  It  appears,  however,  that  sales  were  made  before  the 
deed  was  delivered  in  May,  1890,  and  shortly  thereafter,  amount- 
ing to  $55,400,  leaving  still  on  hand  and  undisposed  of  the  large 
hotel  on  Pacific  avenue  and  the  smaller  one  on  Atlantic  avenue^ 
both  of  which  are  occupied,  besides  other  desirable  vacant  prop- 
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ertj.  While  it  may  be  true  that  Davis  had  a  hand  in  the  sales, 
and  that  the  real  estate  agents  may  have  aided  in  them,  there  can 
be  no  doubt  as  to  Jones  superintending  the  removal  of  the  build- 
ings, his  general  care  of  the  property,  and  his  effort  to  sell,  and 
that  he  was  not  only  by  the  public,  but  by  Davis  himself,  recog- 
nized as  Davis's  agent  in  the  management  of  the  property,  sub- 
ject, of  course,  as  agents  usually  are,  to  the  supervision  and 
direction  of  the  principal.  Jones  was,  under  the  declaration,  not 
to  effect  sales,  but  he  was  to  give  his  undivided  attention  to  the 
sale  and  disposition  of  the  property.  Whatever  sales  were  made, 
whether  by  Jones  individually  or  through  the  instrumentality  of 
real  estate  agents,  Davis  ratified  when  he  gave  deeds  or  confirmed 
the  terms.  If  Jones,  in  good  fiiith,  did  whatever  was  in  his 
power  to  dispose  of  the  property  at  a  price  and  on  terms  accept- 
able to  Davis,  in  my  judgment  it  was  all  he  was  required  to  do. 

I  find  no  evidence  of  any  serious  difficulty  between  the  parties 
until  about  the  time  of  the  rupture,  which  appears  to  have  been 
occasioned  by  Jones's  occupancy  of  portions  of  the  hotel  with  his 
family,  rather  than  from  anything  connected  with  the  sale  of  the 
property.  I  find  no  satisfactory  evidence  that,  prior  to  this 
time,  Davis  had  objected  either  to  the  way  Jones  was  performing 
hb  part  as  agent,  or  to  his  not  doing  all  in  his  power  to  carry 
out  his  part  of  the  scheme.  Davis  says  he  did  not  object  to 
Jones,  that  Jones  did  whatever  he  was  told  by  him  to  do,  and 
the  one  cause  of  complaint  now  seems  to  be  that  Jones  was  not 
able  or  did  not  sell  the  property  so  as  to  realize  sufficient  to 
anticipate  the  payments,  in  the  first  place,  and  has  not  made  sales 
of  the  balance.  The  removal  of  the  large  hotel  and  refitting  it, 
and  the  consequent  necessity  on  Mr.  Davis's  part  to  enter  Into 
arrangements  with  others  to  run  it  as  a  hotel,  has  complicated 
Mr.  Davis's  position  in  the  enterprise  to  a  slight  extent,  but  does 
not,  I  think,  interfere  in  an  adjustment  of  the  interests  of  the 
parties  to  this  suit. 

There  may  not  be  any  word  or  term  to  express  the  exact  rela- 
tions of  these  parties,  but  I  think  the  interests  are  easily  defined. 
That  they  were  not  partners  requires  no  argument  or  citation  of 
authority.     Neither  did  Jones's  interest  in  the  venture  prevent 
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Davis's  conveyance  in  good  faith  of  any  portion  of  the  property. 
He  had  the  title,  and,  as  between  himself  and  the  world,  was 
the  sole  owner,  but  under  his  declaration  of  trust  he  held  that 
title  subject  to  an  interest  of  Jones  in  a  moiety  of  the  profits  of 
the  speculation,  to  be  adjusted  when  his  advances  were  reim- 
bursed. Profits  do  not  necessarily  imply  money  to  be  divided  ; 
they  may  be  represented  by  the  unsold  portion  of  the  property 
which  was  the  subject  of  the  speculation. 

The  figures  given  show  that  the  amount  originally  invested 
•by  Mr.  Davis  has  been  secured  by  the  sale  of  the  lots,  and  the 
presumption  is  strong  that  the  necessary  expenses  incurred  are 
met  or  approximated  by  sale  and  contracts. 

The  relations  of  the  parties  are  such  that  no  results  are  to  be 
looked  for  from  any  unity  of  action  in  the  sale  of  the  only  re- 
maining piece  of  property.  This  would  be  ground  for  the  dis- 
solution of  a  partnership  {Sieghortner  v.  WeiaseTibm'n,  6  C.  E,  Or, 
17^),  and  certainly  furnishes  sufficient  ground  why  the  complain- 
ants should  be  entitled  to  an  account  from  the  defendant,  if  the 
'defendant  has  apparently  been  reimbursed  his  outlay. 

I  advise  a  reference  to  a  master  to  take  and  state  an  account 
'between  Mr.  Davis  and  Mr.  Jones  of  the  amounts  paid,  expended 
and  received,  contracts  for  sale  entered  into,  and  value  of  prop- 
erty unsold,  with  respect  to  the  purchase  of  the  United  States 
Hotel  property  at  Atlantic  City. 


\0> 


Nathan  E.  Perkins 

V. 

Moorestown  and  Camden  Turnpike  Company. 

I.  The  title  of  the  owner  of  lands  abutting  a  turnpike  road  constructed  over 
:a  public  highway  runs  to  the  middle  of  the  road,  and  the  construction  of  a 
toll-gatekeeper's  house  within  the  lines  of  the  highway  on  such  owner's  half, 
^thout  his  consent,  is  the  imposition  of  an  additional  servitude  which  will  be 
restrained. 
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2.  An  equitable  estoppel  is  not  raised  in  case  of  such  an  erection  unless  it 
appears  that  the  landowner  has  done  some  act  or  made  some  representa- 
tion, or,  by  his  silence,  assumed  a  position  as  to  his  rights  inconsistent  with 
his  present  claim,  and  that  the  company,  misled  as  to  their  respective  rights 
by  such  conduct  of  the  owner,  has  expended  money  on  the  work,  so  that  it 
would  be  a  fraud  on  it  if  he  is  permitted  to  maintain  his  legal  rights;  nor 
were  both  parties  have  equal  opportunities  of  knowledge  and  both  act  in 
ignorance  of  the  true  state  of  the  case ;  nor  where  the  owner  does  not  know 
that  the  land  belongs  to  him  and  not  to  the  company. 

3.  An  injunction  will  not  issue  to  restrain  the  maintenance  of  a  turnpike 
gate  over  a  highway,  even  if  unauthorized  by  law,  unless  it  appears  that  the 
complainant  suffers  therefrom  some  special  injury  not  sustained  by  the  publio. 


On  bill,  answer  and  proofs  taken  in  open  court. 
Mr,  Thomas  E,  Frendi,  for  the  complainant. 
Mr.  Israel  Roberts,  for  the  defendant. 

Green,  V.  C. 

This  bill  was  filed  August  27th,  1890,  to  restrain  the  erection* 
of  a  dwelling  and  a  toll-gate,  within  the  lines  of  the  turnpike  of 
the  defendant,  in  front  of  the  lands  of  the  complainant,  and  from 
putting  any  person  in  possession  or  charge  of  the  said  dwelling. 

On  filing  the  bill,  an  oixler  to  show  cause  why  an  injunctioa 
should  not  issue,  returnable  September  8th,  A.  d.  18^0,  was 
made,  with  a  restraining  order  in  the  meanwhile. 

On  the  return,  the  defendants  came  in  with  their  answer,  set- 
ting up  acquiescence,  by  the  complainant,  in  the  acts  complained 
of,  and  thereupon  the  order  to  show  cause  was  discharged. 

The  case  subsequently  came  to  final  hearing,  and  testimony 
was  taken  in  open  court. 

The  defendant  was  incorijorated  by  an  act  of  the  legislature 
(P.  L,  of  ISJiS  p.  14S\  with  power  of  constructing  a  turnpike. 
Section  11  provides — 

"  That  it  shall  be  lawful  for  such  company  to  construct  and  make  a  turnpike 
road  from  the  village  of  Moorestown,  in  the  county  of  Burlington,  lo  the  truss 
bridge  over  Cooper's  creek,  in  the  county  of  Camden,  which  turnpike  road 
shall  be  constructed  and  made  on  and  along  the  public  highway  leading  from, 
said  village  to  said  bridge." 
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The  company,  under  this  authority,  occupied  the  former  high- 
way referred  to  in  this  section. 

The  fourteenth  section  authorizes  the  company,  when  it  shall 
have  constructed  its  turnpike  road,  to  erect  gates  or  turnpikes 
across  the  said  road,  not  exceeding  three  in  number,  and  to  de- 
mand and  receive  toll  for  traveling  each  mile  at  certain  rates 
therein  specified. 

It  is  alleged  that  prior  to  the  acts  complained  of,  the  company 
had  constructed  and  maintained  at  least  three  gates  or  turnpikes, 
for  the  collection'of  toll  upon  the  road  so  authorized. 

The  complainant  is  the  owner  of  a  farm  or  tract  of  land  abut- 
ting upon  the  highway  which  the  defendant  corporation  was 
empowered  by  the  act  of  the  legislature  to  take.  The  complain- 
ant, the  owner  of  lands  adjoining  the  public  highway,  was  the 
owner  of  the  fee  to  the  middle  of  the  road.  Salter  v.  JonaSy  10 
Vr.  ^69;  Pennsylvania  R,  R.  Co,  v.  Ayres,  21  Vr,  660;  Ayres 
V.  Pennsylvania  R.  R.  Co.,  23  Vr.  IfiS,  It  was  competent  for 
the  legislature  to  authorize  the  turnpike  company  to  appropriate 
the  public  highway.    Wright  v.  Caiier,  3  DvJtch.  76. 

The  grant  by  the  legislature  to  the  defendant  did  not  affect  the 
title  of  the  complainant,  but  only  conferred  ui)on  the  company 
the  right,  formerly  enjoyed  by  the  public,  of*  passage,  with  the 
right  to  take  toll  from  persons  using  the  same. 

It  is  not  disputed  that  the  defendants  in  July,  1890,  com- 
menced the  erection  of  the  toll-gate  and  a  dwelling-house  for  the 
toll-gatherer,  within  the  lines  of  the  turnpike,  on  the  complain- 
ant's side  of  the  road,  and  on  lands  the  fee  of  which  belonged 
to  him. 

The  complainant  rests  his  claim  for  relief  and  opposition  to 
the  action  of  the  defendant  on  the  grounds — 

First.  That  the  only  right  which  the  defendants  had  over  the 
lands  of  the  complainant,  within  the  lines  of  the  turnpike  road, 
was  to  construct  and  maintain  their  turnpike  road,  and  to  keep  the 
same  for  the  use  of  the  public;  that  the  erection  of  a  dwelling- 
house  thereon  was  imposing  upon  it  a  new  servitude,  which  they 
were  not  authorized  to  create. 
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Second.  That  the  company  was  only  authorized  by  its  charter 
to  erect  and  maintain  the  three  gates  or  turnpikes,  which  it 
had  already  established ;  that  its  power  in  that  r^ard  was  ex- 
hausted, and  its  attempted  establishment  of  the  new  one  in  front 
of  his  property  was  tUira  vires. 

In  the  case  of  WtngfU  v.  Carter,  supra,  the  supreme  court,  in 
addition  to  the  point  above  referred  to,  also  decided  that  the  right 
to  erect  a  house  for  a  toll-keeper  was  necessarily  incidental  to  the 
power  to  erect  and  maintain  gates  or  turnpikes  for  the  collection 
of  toll.  On  the  case  going  to  the  court  of  errors  and  appeals^ 
it  was  reversed  as  to  this  ground. 

The  chief-justice  in  State  v.  Laverock,  5  Vr.  201  (at  p.  W8\ 
says,  he  had  always  understood  "  that  the  view  of  the  supreme 
court,  touching  the  legislative  right  to  convert  the  public  high- 
way into  a  turnpike  was  concurred  in  by  the  higher  court,  and 
that  the  point  of  dissent  was  with  regard  to  the  privil^e  which 
had  been  sanctioned  of  putting  the  toll-house  on  the  property  of 
the  land-owner.^' 

Chancellor  Zabriskie  in  Freeholders  v.  Red  Bank,  3  C,  E,  Gn 
91  (at  p.  94),  also  gives  this  as  his  understanding  of  the  action 
of  the  court  of  errors  and  appeals.  See,  also,  Wuesthoff  v.  Sey- 
mour,  7  C.  E.  Gr.  66;  Halsey  v.  Rapid  TiansU  Street  R.  R. 
Co.,  2  Dick.  Ch.  Rep.  380  (at  p.  394). 

The  authorities  in  this  state  make  it  clear  that  the  defendants 
had  no  absolute  right  under  their  charter  to  erect  or  maintain  a 
dwelling-house  for  a  toll-gatherer,  or  any  one  else,  upon  the  lands 
belonging  in  fee  to  the  owner  of  the  adjoining  property. 

It  is  claimed,  however,  that  the  complainant  is  estopped  frona 
now  objecting  to  the  erection  of  this  building. 

The  complainant  testifies  that  he  was  away  from  home  part  of 
the  month  of  July,  1890,  and  that  on  his  return,  on  the  17th  of 
July,  his  tenant  told  him  that  the  turnpike  company  was  at  work 
on  this  building;  that  he  went  there  and  found  that  they  had 
already  walled  up  the  cellar ;  that  he  saw  Mr.  Mason,  a  director 
of  the  defendants,  asked  him  why  he  did  not  go  further  down 
with  his  building,  and  told  him  that  he  did  not  want  it  there; 
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Mr.  Mason  wanted  some  dirt  to  raise  the  turnpike,  and  that  he 
(complainant)  told  him  he  might  have  all  the  dirt  he  wanted,  but 
he  did  not  want  to  be  prejudiced  in  his  right  by  the  fact  that  he 
had  given  them  that  permission  ;  that  at  the  time  he  went  there 
they  were  already  digging  a  well  and  were  at  work  at  the  cellar; 
that  the  dirt  they  wanted  was  to  raise  the  grade  of  the  road — they 
did  not  say  where  they  wanted  to  use  the  dirt ;  he  told  thera 
where  to  take  it  from,  but  they  did  not  get  it  from  the  place  he 
indicated. 

James  Firth  testifies  that  the  building  was  commenced  when 
Mr.  Perkins  was  not  at  home,  and  that  the  cellar  was  dug  and 
walled  up  before  he  got  back. 

John  Mason  testifies  that  they  laid  out  the  cellar  on  July 
14th— on  Monday;  dug  the  cellar,  and  the  masons  came  on 
Wednesday,  the  16th,  and  the  well  was  commenced  on  the  16th. 
He  says  tliat  Mr.  Perkins  was  there  on  the  16th ;  the  masons 
were  then  about  to  put  up  the  wall ;  that  he  asked  why  they  had 
not  gone  further  down,  but  said  he  did  not  know  that  it  made 
any  difierence;  he  did  say  he  would  rather  have  had  it  further 
down,  but  afterwards  that  it  did  not  make  any  difference  to  him 
where  it  was ;  that  he  did  not  object  to  their  going  on  with  the 
work ;  as  to  the  dirt,  that  he  said  he  (Mason)  could  have  all  the 
dirt  he  wanted  at  ten  cents  a  load.  Mason  said  he  wanted  it  for 
re-grading  the  road  and  filling  in  around  the  house ;  that  com- 
plainant did  not  at  that  time  speak  of  prejudicing  his  case,  but 
he  did  say  so  when  he  (Mason)  went  to  pay  for  the  dirt. 

This  building  is  a  two-story  building,  with  six  rooms — a  frame 
house,  which  can  be  mo  veil. 

Mr.  Emmons  Roberts,  president  of  the  defendant,  testifies  to  a 
conversation  with  the  complainant  after  the  cellar  was  dug  and 
walled  up,  and  that  the  well  was  dug  and  walled  up,  on  July  19th. 
He  says  that  the  complainant  did  not  express  a  dissent — only  that 
he  would  rather  have  had  it  further  down — and  that  the  first 
positive  objection  that  he  got  was  a  letter  from  Mr.  French  on 
August  16th. 

Mr.  Cranmer  says  that  he  saw  Perkins  there  on  the  16th,  the 
day  they  commenced,  and  that  the  complainant  said  that  he  would 
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rather  have  had  it  built  over  the  branch  a  few  hundred  yaixls 
below,  but  did  not  think  it  would  make  much  difference.  After- 
wards he  says  that  this  was  on  the  second  day,  after  they  had  got 
down  some  eight  or  nine  feet.     Cranmer  is  the  well-di^er. 

I  am  satisfied  from  the  evidence  that  the  defendants,  without 
consultation  with  the  complainant,  had  determined  to  erect  this 
building  and  gate  at  this  point,  and,  without  even  asking  his  con- 
sent, commenced  the  construction  ;  that  he  was  away  from  home 
at  the  time,  and  that  when  he  first  saw  the  work  the  cellar  was 
dug  and  walled  up,  and  the  well  was  dug  and  partially  walled 
up ;  that  the  action  of  the  defendants  in  spending  their  money  in 
the  erection  of  this  building,  or  of  the  toll-gate,  was  not  induced 
by  any  act  or  words  of  the  complainant ;  that  when  the  matter 
was  brought  to  his  attention  he  objected.  It  may  have  been  that 
it  was  done  mildly,  but  still  there  is  nothing  in  the  testimony 
which  can  be  tortured  into  a  conclusion  that  he  gave  his  consent, 
or  did  anything  inconsistent  with  his  present  claim,  or  that  the 
company,  in  consequence  of  anything  that  the  complainant  did 
or  said,  either  with  reference  to  the  location  of  the  building,  or 
with  reference  to  the  dirt,  which  he  sold  to  them  for  the  purpose 
of  leveling  up  the  road,  induced  them  to  expend  the  money  which 
they  claim  they  have  laid  out. 

As  to  the  sale  of  dirt,  it  will  be  found,  by  investigation  of  the 
charter  of  this  company,  that  they  had  the  right  to  take  and  con- 
demn dirt  and  gravel  and  sand,  which  they  might  need  for  the 
construction  or  repair  of  their  road,  and  they  would  therefore 
have  had  a  right  to  have  taken  this  dirt  in  invUum  if  he  had  not 
been  willing  to  have  made  a  sale.  He  did  so,  expressly  stating 
that  he  did  not  wish  to  prejudice  his  rights  by  such  act.  He 
claims  that  he  made  this  remark  at  the  time  he  gave  consent  to 
take  the  dirt,  and  Mr.  Mason,  while  admitting  the  main  fact, 
places  it  at  the  time  when  he  paid  for  it.  There  is  nothing  in  the 
case,  in  my  judgment,  that  will  raise  an  estoppel  against  the  com- 
plainant from  any  conduct  of  his  with  reference  to  this  building, 
or  selling  the  dirt  to  the  defendant. 

The  case  lacks  the  necessary  elements  that  the  complainant 
has   done   some  act   or   made  some   representation,  or,  by  his 
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sileDce,  negatively  assumed  a  position  as  to  his  rights,  inconsist- 
ent with  his  present  claim,  and  that  the  defendants,  misled  as  to 
their  respective  rights  by  such  conduct  of  the  complainant,  have 
expended  money  on  the  work  complained  of,  so  that  it  would 
be  a  fraud  on  it  if  he  is  now  permitted  to  maintain  his  legal 
rights.  Den  v.  Baldwin,  1  Zab.  IfiS.  It  is  urged  he  acquiesced 
to  the  extent  of  inducing  action  by  the  defendants.  No  different 
rule  applies  as  to  estoppel  from  silence,  and  from  active  represen- 
tation, so  far  as  relates  to  the  necessity  of  showing  the  above- 
mentioned  elements,  unless  it  be  that  clearer  proof  of  the  effect 
of  non-action  is  required,  for  misrepresentation,  if  believed,  neces- 
sarily misleads,  while  silence  may,  or  may  not,  influence  sul>se- 
Kjuent  action.  The  defendants  cannot  claim  to  have  done  what 
they  did  in  consequence  of  complainant  remaining  silent  when 
he  should  have  spoken.  They  commenced  without  regard  to 
him.  On  his  return  home  he  found  the  work  already  com- 
menced and  being  vigorously  prosecuted  ;  he  dissented  from  the 
act  at  once. 

It  is  true  that  he  did  not  take  active  measures  to  prevent  the 
further  prosecution  of  the  work  until  the  filing  of  this  bill, 
which  was  on  the  15th  of  August,  but  there  is  nothing  to  indicate 
that  his  delay  had  any  influence  on  their  action. 

A  consideration  of  the  case  impresses  me  with  the  belief  that 
both  of  these  parties  acted  in  ignorance  of  their  own  rights  and 
those  of  the  other  party.  I  do  not  question  that  the  defendants 
assumed  that  they  had  a  perfect  right,  under  their  charter,  to  do 
exactly  what  they  have  done,  and  there  is  nothing  to  show  that 
the  complamant  knew,  or  had  reason  to  believe,  that  the  acts  of 
the  defendants  were  an  infringement  upon  his  rights  of  proj)erty 
in  the  fee,  which  they  were  unauthorized  to  make. 

The  objection  which  he  urged  seems  to  have  been  directed  to 
the  location  of  the  building  rather  than  to  the  fact  that  they  had, 
without  authority,  attempted  to  put  up  a  building  on  his  land. 

In  Mxdwil  Life  v.  Nomns,  ^  Sleic,  Eq.  583  (at  p.  585), 
Chancellor  Runyon  says :  "  Where  both  parties  have  equal 
opportunities  of  knowledge,  and  they  both  act  in  ignorance  of 
the  real  state  of  the  case,  and  the  complainant's  act,  which,  he 
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says,  was  induced  by  the  defendant,  appears  to  be  rather  the 
result  of  his  own  will  or  judgment  than  the  consequence  of  the 
defendant's  act  or  representation,  there  can  be  no  estoppel." 

Lord  Cranworth,  in  Ramaden  v.  Dyson,  L,  E.  (1  E.  &  L 
App.)  1^9,  (at  p,  14-^),  says :  "  To  raise  such  an  equity  two 
things  are  required— ;/Jr«^,  that  the  person  expending  the  money 
supposes  himself  to  be  building  on  his  own  land ;  and,  secondly, 
that  the  real  owner,  at  the  time  of  the  expenditure,  knows  that 
the  land  belongs  to  him  and  not  to  the  person  expending  the 
money  in  the  belief  that  he  is  the  owner." 

The  second  branch  of  the  canon  thus  announced  is  certainly 
wanting  in  this  case.  Mr.  Perkins,  even  if  he  can  be  said  to- 
have  encouraged  the  expenditure  by  his  silence,  is  not  shown  to- 
have  known  that  the  property  was  exclusively  his  own,  and  that 
the  company  had  no  right  to  do  what  they  were  doing. 

This  was  a  turnpike  company,  and  it  is  very  probable  that  a 
gentleman  in  his  position  would  assume  that  an  incorporated 
turnpike  company  had  the  right  to  erect  a  toll-gate  along  the 
line  of  its  road,  and  it  would  be  very  pardonable  in  him  to 
assume  that  such  right  carried  with  it  the  right  to  build  a  house 
for  the  toll-gatherer,  as  eminent  jurists  have  entertained  such  an 
opinion. 

It  is  urged  that  the  conduct  of  the  complainant  amounted  to  a 
license,  on  the  faith  of  which  the  defendants  acted  and  expended 
money  in  the  erection  of  the  building  and  gate.  But  in  the  first 
place  the  evidence  fails  to  show  that  the  defendants  were  at  all 
influenced  in  their  actions  by  the  conduct  of  the  complainants 
In  the  next  place,  if  a  license,  it  was  by  parol  and  without  con- 
sideration and  revocable.  HetfUld  v.  Central  R,  R.  Cb.,  5 
Dutch.  571.  The  case  of  Raritan  Water  Co.  v.  Vegkte,  6  C.  E. 
Or.  4.63,  is  sought  to  be  applied  by  defendant's  counsel,  but  in 
that  case  the  act  complained  of  was  a  construction  on  the  lands 
of  the  licensee  which  affected  the  lands  of  the  licensor,  and  a 
positive  consent  in  writing  was  given,  wbich  was  acted  on  by  the 
licensee  in  making  the  expenditure. 

The  complainant  also  claims  that  the  defendants  have  no  right 
to  erect  or  maintain  a  gate  at  the  point  selected,  on  the  ground 
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that  their  charter  authorized  them^  on  the  completion  of  their 
road,  to  erect  three  gates,  and  that,  having  already  established 
that  number,  their  power  in  that  regard  is  exhausted,  and  that 
they  can  neither  increase  the  number  or  change  the  location. 
The  authorities  seem  to  bear  out  this  contention.  Griffin  v. 
'  House,  18  Johns.  397;  People  v.  CoUina,  19  Wend.  56  (at  p.  69); 
State  V.  Norwalk  Turnpike  Co,^  10  Conn,  167, 163 ;  Turnpike  v. 
Hoamer,  12  Conn,  361 ;  Morris  and  Essex  R,  R,  Co,  v.  Central 
R,  R,  Co,y  S  Vr.  206.  The  gate,  however,  is  but  an  obstruction 
to  the  highway — independent  of  the  house,  it  does  not  appear  to 
be  erected  on  the  complainant's  land.  The  bill  does  not  allege 
any  special  injury  which  it  inflicts  on  the  complainant  which  is 
not  suffered  by  the  public.  There  is  no  special  damage  he  must 
necessarily  be  subjected  to  in  consequence  of  his  being  an  adjoin- 
ing owner;  tolls  are  demandable  by  tlie  charter  only  per  mile, 
and  the  gate  interposes  no  obstruction  to  his  passing  from  one 
part  of  his  farm  to  another  in  that  respect ;  as  a  structure  on  the 
highway,  not  authorized  by  law,  it  is  a  nuisance,  but  the  rule  is 
inflexible  that  complainant  must  show  a  special  injury  peculiar 
to  himself  and  distinct  from  the  general  inconvenience  experi- 
enced by  the  public  to  secure  the  aid  of  the  court  by  injunction. 
High  Inj,  §  816 ;  AiJtoimey' General  v.  Utica  Ins.  Co.,  2  Johns. 
Ch.  371  (at  p.  380);  Van  Wagenen  v.  Coaney,  18  Stew.  Eq. 
24, ;  Zabriskie  v.  Railroad  Co.,  2  Beas.  314, ;  Board  of  Health 
V.  New  York  Horse  Manure  Co.,  2  Dick.  Ch.  Rep.  1 ;  Van  Home 
V.  Newark  Passenger  Railway  Co.,  3  Dick.  Ch.  Rep.  332, 

It  appears  that  the  defendants  have  so  constructed  a  drain  that 
the  water  is  thrown  upon  the  lands  of  the  complainant.  This 
is  an  injury  which  this  court  will  restrain.  Field  v.  West 
Orange,  9  Stew.  Eq.  118;  S.  C,  10  Stew.  Eq.  600;  Miller  v. 
Morristoum,  2  Dick.  Ch.  Rep.  62,  The  complainant  is  entitled 
to  an  injunction  against  the  dwelling-house  and  maintenance 
of  the  drain,  so  far  as  it  discharges  the  water  on  the  complain- 
ant's land. 
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R.  P.  Fkancis  et  al. 

V. 

Daniel  Lawrence. 


1.  A  voluntary  conveyance  was  made  by  a  husband  to  his  brother-in-law, 
w^ho  was  to  convey  the  land  to  the  wife  of  the  grantor.  It  was  not  acknowl- 
edged when  signed,  or  delivered  to  the  grantee,  but  was  held  by  the  wife  for 
-some  months,  after  which  it  was  acknowledged  by  the  husband,  and  the 
brother-in-law  conveyed  to  the  wife,  and  the  two  deeds  were  then  recorded. 
Prior  to  the  signing,  the  husband,  to  obtain  credit,  represented  to  creditors 
that  he  owned  the  property,  and  after  it  was  signed  he  repeated  the  represen- 
tations to  procure  additional  credit. — Held^  the  conveyance  took  effect  only 
from  the  date  of  acknowledgment  and  delivery,  and  was  void  as  to  creditors 
having  claims  due  on  open  account  at  that  time,  and  was  fraudulent  as  to  the* 
•claims  of  the  complainants  which  had  been  incurred  by  means  of  the  repre- 
sentations of  the  debtor  that  he  was  the  owner  of  the  property. 

2.  A  creditor  who  obtains  a  lien  by  levy  of  attachment  on  lands  can  main- 
tain a  creditors'  bill  to  set  aside  a  fraudulent  conveyance  thereof. 


On  creditor's  bill. 

Mr.  John  A,  Landregan,  for  the  oompIainaQts. 

Messj's.  Niven  &  Minium,  for  the  defeudant. 

Gbeen,  V.  C. 

The  complainants,  R.  P.  Francis  &  Son,  on  February  5th,  A.  D. 
1890,  issued  a  writ  of  attachment  out  of  the  Hudson  county  cir- 
cuit court  against  the  rights  and  credits,  moneys  and  effects,  goods 
and  chattels,  lands  and  tenements  of  Daniel  Lawrence,  under 
which  the  sheriff,  on  the  same  day,  attached  a  lot  of  land  and 
premises  in  North  Bergen,  being  property  conveyed  to  the  defend- 
ant in  attachment  by  one  John  Fitzpatrick.  Henry  Schneider  is 
an  applying  creditor  under  the  attachment. 

Judgment  in  the  action  was  entered  on  the  17th  day  of  Decem- 
ber, 1890,  in  favor  of  the  plaintiffs,  the  said  R.  P.  Francis 
A  Son,  for   $492.50,  and  in  favor  of  Henry  Schneider,  the 
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applying  creditor  under  said  attachment,  who  has  also  been  made 
a  party  complainant  to  this  suit,  for  $320.19. 

This  suit  is  brought  by  R.  P.  Francis  &  8on,  in  behalf  of 
themselves  and  such  other  creditors  as  may  come  in,  to  set  aside 
a  conveyance  of  the  property  attached,  made  by  Daniel  Lawrence 
and  wife  to  R.  J.  Tallon,  and  by  R.  J.  Tallon  and  wife  to  Bridget 
Lawrence,  the  wife  of  the  judgment  debtor. 

These  conveyances  are  expressed  to  be  in  consideration  of  $1,. 
and  are  admitted  to  have  been  voluntary,  the  wife  saying  that  the 
object  of  them  was  to  put  the  property  in  her  name. 

The  defence,  as  developed  by  the  answer,  is,  that  at  the  time 
of  the  conveyances  Lawrence,  the  grantor,  was  not  indebted,  and 
that  he  was  in  a  position  to  legally  and  equitably  make  a  valid 
gift  to  his  wife,  good  as  against  subsequent  creditors. 

The  deed  from  Lawrence  and  wife  to  Tallon  is  dated  March 
25th,  A.  D.  1889;  the  subscribing  witness  was  Charles  Shangood,. 
notary  public,  317,  New  York  county,  New  York;  it  was 
acknowledged  October  16th,  1889,  before  Henry  A.  Gaede,  and 
received  in  the  oflBce  of  the  register  of  Hudson  county  for  record 
October  17th,  1889,  at  10.45  a.  m. 

The  deed  from  Tallon  and  wife  to  Bridget  Lawrence  is  dated 
October  16th,  1889,  and  acknowledged  the  same  day,  before 
Henry  A.  Gaede,  and  received  in  tlie  oflBce  of  the  register  of 
Hudson  county  for  record  October  17th,  1889,  at  10.45  a.  m. 

Mrs.  Lawrence  says  that  the  first  deed  was  drawn  in  New 
York  by  some  i)ei'son  in  Christopher  street,  and  was  signed  there 
at  the  time  in  March  when  it  bears  date ;  was  given  to  her  then  ; 
was  retained  by  her  in  her  possession  until  the  other  deed  waa 
made  in  October,  and  that  its  purpose  was  to  transfer  the  prop- 
erty to  her ;  that  Mr.  Graede  prepared  the  deed  from  Tallon  to 
her  (Tallon  is  her  brother) ;  that  all  four  of  them — that  is,  she 
and  her  husband  and  Tallon  and  his  wife,  went  down  to  Mr. 
Graede's ;  that  Tallon's  wife's  name  not  being  inserted  in  a  deed 
which  had  been  made  out,  a  new  deed  was  drawn  by  Mr.  Graede 
which  was  executed,  and  that  they  all  waited  there  while  that 
deed  from  Tallon  and  his  wife  to  her  was  drawn,  and  that  she 
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thea  gave  the  deeds  to  her  son^  who  took  them  the  next  day  to 
be  recorded. 

It  is  evident  from  this  that  the  deed  from  Lawrence  and  wife 
to  TalloD  was  not  delivered  or  took  effect  until  the  16th  of  Oc- 
tober, 1889,  and  under  the  rule,  in  Oardner  v.  Kldnhe^  1 
Dick.  Ch.  Rep.  90,  and  Hagerman  v.  Buchanan,  18  Stew.  Eq.  S9S, 
these  conveyances,  being  voluntary,  are  void  as  against  any  one 
who  was  a  creditor  of  Lawrence  at  that  time. 

The  point  is  raised  that  Francis  and  Schneider  do  not  stand  in 
the  position  of  creditors,  as  contemplated  by  the  statute,  because 
Lawrence's  indebtedness  was  on  an  open  account.  I  do  not  see 
the  force  of  this  contention.  A  man  is  as  much  a  debtor  with 
reference  to  his  store  bill  as  he  is  upon  a  note  which  he  has 
given  for  a  definite  amount.  To  the  amount  that  these  claims 
were  due  on  the  16th  of  October,  1889,  the  law  presumes  the 
conveyances  attacked  to  have  been  fraudulent  and  void. 

As  to  the  balance,  it  seems  unnecessary  to  consider  what  effect 
should  be  given  to  the  fact  that  contracts  had  been  made  by 
Lawrence  with  these  creditors  prior  to  the  16th  of  October, 
1889,  which  were  at  that  time  in  course  of  fulfillment,  and  were 
afterwards  completed,  for  I  think  the  evidence  of  fraud  is  so 
clearly  established  that  this  transfer  must  be  regarded,  inde- 
pendent of  that  fact,  as  fraudulent  as  to  these  two  creditors. 

This  man  Lawrence  was  a  carpenter,  but  not  in  business  for 
himself  prior  to  March,  1889.  Having  one  son  who  was  a  mason, 
and  another  who  was  a  carpenter,  he  says  he  thought  he  would  set 
up  in  business  for  himself.  In  the  early  part  ^yf  March  he  applied 
to  Francis  &  Son  for  credit,  and  on  Mr.  Francis's  assistant,  in 
accordance  with  his  custom,  not  finding  him  rat^d  either  by  Dun 
or  Bradstreet,  requiring  some  assurance  of  his  ability  to  meet 
the  obligations  he  sought  to  incur,  he  represented  himself  as  the 
owner  of  the  house  and  lot  in  question,  as  he  undoubtedly  then 
was. 

On  subsequent  occasions,  when  making  additional  contracts, 
and  when  pressed  for  payment,  he  repeated  these  representations 
to  the  assistant  of  Francis  &  Son,  by  whom  he  was  given  credit 
as  the  owner  of  this  property. 
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Mr.  Schneider^  the  other  complainant,  had  been  a  sufferer 
from  the  failure  of  the  former  employer  of  Lawrence,  and  when 
Lawrence  applied  to  him  for  credit  he  stated  to  Mr.  Schneider 
that  he  was  not  like  that  man,  but  owned  the  house  and  lot 
where  he  lived  himself;  that  there  was  no  mortgage  on  it,  and 
that  the  title  to  it  was  not  in  his  wife's  name.  At  the  time  of 
€ach  of  these  representations,  except  the  first,  his  wife  was  in  pos- 
session of  a  conveyance  of  the  property  from  him  to  his  brother- 
in-law,  for  the  purpose  of  vesting  the  title  in  her  name.  The 
deed  was  not  delivered  to  the  grantee,  and  not  placed  upon  the 
record,  but  was  held  by  the  wife,  and  the  husband  was  thus 
enabled  to  trade  upon  the  false  credit  which  he  acquired  by  being 
the  apparent  ownei*  of  the  property,  while  the  deed  was  ready  to 
be  put  upon  the  record  at  a  moment's  notice.  He  continued  in 
his  business,  and  incurred  obligations  therein,  until  January, 
1890,  when  he  unceremoniously  left  these  parts,  without  his 
family  or  creditors  knowing  where  he  had  gone.  This  transac- 
tion cannot  be  r^rded  in  any  other  light  than  as  a  fraud  upon 
the  creditors  {Beecktnan  v.  Montgomery ^  1  McCart.  106 ;  Cramer 
V.  Reford,  ^  C.  E.  Gr.  367, 383;  City  National  Bank  v.  Hamilton, 
7  Stew,  Eq.  168)y  and  as  these  conveyances  stand  in  the  way  of 
the  collection  of  the  judgment  which  has  been  obtained,  they  must 
be  set  aside  unless  objections  raised  by  counsel  are  substantial. 
Hardenburgh  v.  Blair,  3  Stew.  Eq.  645,  658 ;  Robert  v.  Hodges 
^  al.,  1  a  E.  Gr.  S99. 

I  have  already  noticed  the  first  point  made  by  counsel.  The 
second  is,  that  the  complainants  are  not  entitled  to  a  decree, 
because  they  have  not  shown  the  issue  and  return  of  an  execu- 
.  tion  against  Daniel  Lawrence ;  and,  third,  that  at  the  time  the 
bill  was  filed  there  was  no  judgment  of  record  on  which  they 
could  base  a  creditor's  bill.  These  points  may  be  considered 
together. 

The  reason  that  a  court  of  chancery  will  not  take  cognizance 
of  the  claim  of  a  general  creditor  is,  that  until  such  claim  has 
ripened  into  a  judgment  the  creditor  has  no  lien  to  be  enforced 
against  the  property.  The  court  of  chancery,  in  these  cases, 
•comes  in  to  aid  the  law  in  enforcing  the  lien,  and  to  this  end  to 
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sweep  away  any  impediment  which  may  have  been  interposed,, 
which  would  prevent  the  creditor  from  enjoying  the  fruits  of  his- 
proceedings  at  law  ;  and  the  rule,  elsewhere  stated  generally,  un- 
doubtedly is,  that  none  but  a  judgment  creditor  can  maintain  a 
creditor's  bill. 

There  is  an  exception  in  this  state  in  favor  of  an  attaching 
creditor,  because,  under  the  law  of  New  Jersey,  an  attaching 
creditor  obtains  a  lien  upon  the  property  by  his  writ,  as  a  judg- 
ment creditor  obtains  one  by  his  judgment,  so  that  it  is  uniformly 
held  in  this  state  that  an  attaching  creditor  can  maintain  a  suit 
of  this  character  as  well  as  a  judgment  creditor.  Hunt  v.  Fields 
1  Stock  86;  Williams  v.  Midienor^  3  Stock.  620;  Robert  v. 
Hodges  et  al,  1  C.  E.  Gr.  299;  Cocks  v.  Va^mey,  18  Stew.  Eq. 
72.  It  is  urged  that  it  should  appear  that  complainant  could 
not  obtain  satisfaction  of  his  debt,  except  by  the  remedy  sought, 
and  that  he  must  first  exhaust  his  legal  remedies.  But  from  the 
very  character  of  the  proceeding,  the  writ  of  attachment  accom- 
plishes all  that  an  execution  under  a  judgment  does.  The  issuing^ 
and  return  of  an  execution  unsatisfied  is  taken,  by  the  court,  as 
plenary  proof,  if  any  is  required,  not  only  that  the  plaintiflf  has 
exhausted  his  legal  remedy,  but  that  the  defendant  is  without  other 
property  to  answer  the  judgment.  An  attachment  does  the  same 
thing.  The  Issuing  of  the  attachment  is  the  resort  of  the  cred- 
itor to  his  legal  remedy,  and  the  return  of  the  attachment  is  a 
bringing  into  court  of  all  the  property  of  the  defendant.  It  is 
there  to  answer  the  debt  not  only  of  the  plaintiff,  but  of  apply-^ 
ing  creditors.  But  if  the  property  attached  cannot  be  made 
available  under  the  attachment,  in  consequence  of  some  impedi- 
ment interposed,  over  which  equity  has  jurisdiction  but  law  has- 
not,  then  the  creditor  comes  into  this  court  and  asks  it  to  remove 
that  impediment,  so  that  the  process  of  law  may  reach  it.  There 
is  no  execution  in  attachment.  The  attachment  being  returned,, 
the  property  is  sold  by  the  order  of  the  court.  If  it  stands  on 
the  record  in  the  name  of  the  defendant  in  attachment,  there 
can  be  no  trouble  in  realizing  its  value  at  a  sale,  but  if,  as  in  this 
case,  the  defendant  has  put  the  title  in  his  wife's  name,  this  court 
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alone  can  clear  the  title  so  as  to  permit  the  property  to  be  sold 
under  an  order  of  the  court  of  law. 

In  my  opinion,  the  claims  of  the  complainants  having  been 
established  by  the  judgment  in  the  attachment  suit,  a  decree 
should  be  made  declaring  that  these  conveyances  are  fraudulent 
as  against  these  complainants. 


Charles  A.  Zinn  et  al. 

V, 

James  D.  Brinkerhopf  et  al. 

1.  When  a  creditor,  who  became  such  subsequent  to  the  execution  of  a  toI- 
nntarj  conveyance  made  by  hb  debtor,  attacks  the  conveyance  as  void  by  the 
statute  of  frauds,  the  burden  is  upon  him  of  showing  that  the  actual  intent 
existed,  in  the  mind  of  the  parties  to  the  conveyance,  at  the  time  of  its  exe- 
cution, to  hinder,  delay  or  defraud  creditors. 

2.  In  ascertaining  if  such  fraud,  in  fact,  existed,  if  the  condition  of  insol- 
vency enters  into  the  question,  the  elements,  popularly  recognized  as  con- 
stituting insolvency,  are  to  be  considered,  rather  than  those  which  are  adopted 
by  the  courts,  as  indicative  of  insolvency,  in  cases  of  fraud  regarded  as  a 
conclusion  of  law. 


On  bill,  answers,  replication  and  proofs  taken  in  open  court* 

Mr.  Edward  A.  Day  and  Mr.  Milton  Demarest^  for  the  com- 
plainants. 

Mr.  Luther  Shafer  and  Mr.  William  Brinkerhoff,  for  the  de- 
fendants, Abraham  S.  Brinkerhoff  and  James  Dowling. 

Green,  V.  C. 

The  bill  in  this  cause  was  filed  by  Charles  A.  Zinn  and  George 
W.  Albere,  partners,  under  the  firm  name  of  Charles  A.  Zinn 
&  Co.  It  is  a  creditor's  bill,  in  aid  of  execution  issued  on  a 
judgment  obtained  by  them  December  27th,  1889,  in  the  circuit 
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court  of  Bergen  county  against  one  James  D.  Brinkerhoflf  for 
$797.81  damages  and  costs,  which  execution  had  been  levied  by 
the  sheriflf  of  Bergen  county  December  27th,  1889,  on  certain 
goods  and  chattels  in  the  possession  of  the  defendant,  and  on  his 
interest  in  four  tracts  of  land. 

The  object  of  the  suit,  as  gathered  from  the  prayer  for  relief, 
is  to  set  aside,  as  fraudulent  and  void,  as  against  the  complain- 
ants, a  mortgage  given  by  James  D.  Brinkerhoff  to  Abraham  S. 
Brinkerhoflf  on  the  real  estate  levied  on,  dated  September  16th, 
1889,  to  secure  the  sum  of  $4,500,  as  well  as  an  allied  chattel 
mortgage  of  the  same  date  on  certain  personal  property  levied 
on,  said  to  have  been  given  by  the  said  James  D.  BrinkerhoflT  to 
the  said  Abraham  S.  Brinkerhoff  to  secure  the  said  sum  of 
$4,500,  and,  also,  a  chattel  mortgage  given  by  the  same  to  the 
same  for  the  same  amount  on  the  same  property,  dated  Decem- 
ber 13th,  1889,  and  filed  in  Bergen  county  clerk's  oflSce  De- 
cember 16th,  1889,  and  to  postpone,  in  favor  of  complainants' 
judgment,  a  judgment  obtained  against  James  D.  BrinkerhoflF 
and  Abraham  S.  BrinkerhoflT  by  Charles  Burkhalter  and  John  H. 
Burkhalter,  recovered  in  the  Bergen  county  circuit  court  Decem- 
ber 23d,  1889,  for  $738.59,  under  which  there  had  been  a  levy 
made  by  the  sheriflT  prior  to  the  levy  under  complainants'  judg- 
ment, and  which  it  was  alleged  had  been  paid  by  James  Dowl- 
ing,  one  of  the  defendants  to  this  suit,  and  kept  on  foot  for  the 
purpose  of  defrauding  the  complainants. 

The  real  estate  mortgage  and  the  chattel  mortgage  of  Decem- 
ber 13th,  1889,  had  been  assigned  by  Abraham  S.  Brinkerhoflf 
to  James  Dowling,  who  also  held  an  assignment  of  the  Burk- 
halter judgment. 

James  D.  Brinkerhoflf,  Abraham  S.  Brinkerhoflf,  James  Dow- 
ling, and  numerous  judgment  creditors  of  James  D.  Brinkerhoflf, 
and  two  judgment  creditors  of  James  D.  &  Abraham  S.  Brink- 
erhoflf, partners,  on  whose  several  judgments  execution  had  been 
issued,  and  levies  made  on  the  proi)erty  involved  in  the  suit, 
were  made  parties  defendant. 

The  bill  prayed  that  the  several  mortgages  be  declared  fraudu- 
'  lent  and  void,  and  set  aside,  and  that  complainants'  lien  be  pre- 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]  MAY  TERM,  1891.  516 


Zinn  V.  BrinkerhofT. 


ferred  to  the  Burkhalter  judgment,  and  for  an  account  of  property 
«old  by  the  deftndants,  and  that  a  receiver  be  appointed  to  take 
possession  and  sell,  and  from  the  money  arising  from  such  sale 
to  pay  complainants'  judgment,  and  the  other  valid  judgments 
against  James  D.  Brinkerhoff  and  Abraham  S.  Brinkerhoff, 
according  to  their  l^al  priority,  and  for  an  injunction  against 
Abraham  S.  Brinkerhoff  and  James  Dowling  from  taking  posses- 
sion of  the  goods  and  chattels,  by  virtue  of  the  said  chattel  mort- 
^gage,  and  from  selling  and  disposing  of  the  same,  and  restraining 
the  sheriff  from  selling  by  virtue  of  the  execution  issued  on  the 
Burkhalter  judgment,  or  any  other  execution,  until  the  further 
<)rder  of  the  court. 

On  filing  the  bill,  on  January  2d,  1890,  an  order  was  made 
by  the  chancellor,  directing  the  defendant  to  show  cause  why  an 
injunction  should  not  issue,  and  a  receiver  be  appointed  accord- 
ing to  the  prayer  of  the  bill,  with  a  restraining  order  in  the 
meanwhile. 

Application  was  made  by  counsel  for  the  defendants  Brinker- 
hoff and  Dowling,  for  the  immediate  sale  of  perishable  pro|)erty, 
^11  parties  being  represented  on  the  motion. 

The  chancellor,  on  January  6th,  1890,  appointed  Thomas  W. 
Alyea  receiver  in  the  cause,  to  take  possession  of  the  goods,  fix- 
tures, horses,  wagons,  coal  yard,  and  all  the  goods  and  chattels 
^f  James  D.  Brinkerhoff,  and  all  his  books  of  account,  including 
the  books  of  account  of  the  old  firm  of  Brinkerhoff  Brothers,  and 
the  real  estate  of  James  D.  Brinkerhoff;  and  to  sell  and  dispose 
of  the  personal  property  in  the  best  manner  and  for  the  best 
price  he  could  obtain,  either  at  private  or  public  sale ;  and  also 
to  collect  all  moneys  due  and  to  grow  due  on  the  book  accounts 
of  James  D.  Brinkerhoff  and  Brinkerhoff  Brothers. 

Under  this  order  the  receiver  took  ]K)Ssession  of  and  sold  the 
personal  property,  and  made  certain  collections  of  the  debts  on 
the  books. 

Answers  were  filed  by  the  defendants  Abraham  S.  Brinker- 
hoff, James  Dowling,  James  D.  Brinkerhoff  and  Abraham  D. 
Campbell. 
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The  receiver  filed  his  report  on  the  28th  day  of  July,  1890^ 
which  was  referred  to  Greorge  W.  Cassedy,  Esq.,  for  audit  and 
report  thereon. 

The  claim  of  the  original  complainants  having  been  satisfied, 
Abraham  S.  Swords  and  Joseph  B.  Dixon,  partners,  and  the 
Lehigh  Valley  Coal  Company,  who  were  judgment  creditors- 
of  James  D.  BrinkerhofiT,  and  defendants  in  the  suit,  were,  on 
petition,  order  to  show  cause,  and  hearing,  admitted  as  parties- 
complainant,  and  allowed  to  prosecute  the  same  in  their  own 
behalf,  on  indemnifying  the  original  complainants  against  all 
costs.  The  receiver  w&s  also  continued,  and  directed  to  continue 
in  possession,  and  to  pay  interest  falling  due,  as  well  as  taxes>. 
and  further  proceedings  before  the  master  on  the  receiver's  report 
were  stayed. 

The  cause  was  regularly  set  down  for  hearing,  and  was  tried 
in  the  presence  of  counsel  of  Swords  &  Dixon,  the  Lehigh 
Valley  Coal  Company  and  Abraham  S.  Brinkerhofi*  and  James 
Dowling. 

James  D.  Brinkerhofi*  and  Abraham  S.  Brinkerhoff  are 
brothers,  and  were  formerly  in  partnership  and  carried  on  a 
general  store  business,  at  Rutherford,  for  some  nine  years. 

James  D.  was  sheriff  of  the  county  of  Bergen  at  one  time ;  hi» 
public  duties  requiring  his  absence  from  the  business,  led  to  a 
readjustment  of  their  interests  in  the  profits,  on  an  unequal  basis, 
and  produced,  as  it  would  seem,  dissatisfaction  on  the  part  of  his- 
brother  Abraham  to  continue  in  business  with  him,  and  ulti- 
mately brought  about  a  dissolution  of  the  copartnership  on  the 
16th  of  September,  1889. 

This  was  effected  by  James  buying  the  interest  of  Abraham 
in  the  concern,  for  the  consideration  of  $4,500,  and  assuming  the 
payment  of  the  debts  of  the  firm.  No  money  was  paid,  but  the 
notes  of  James  for  the  full  amount  of  the  purchase,  each  of  $300, 
and  maturing  at  periods  of  three  months  from  each  other,  were 
given. 

James  and  his  wife  gave  to  Abraham  a  mortgage  on  his  real 
estate  to  secure  the  payment  of  these  notes,  which  mortgage  is- 
dated  on  the  16th  of  September,  1889,  and  was  immediately  put 
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upon  the  record.  He  also  agreed  to  give  to  his  brother  a  chattel 
mortgage  upon  the  personal  property. 

There  is  some  question  as  to  whether  such  a  chattel  mortgage 
was  executed  at  that  time.  One  or  more  appear  to  have  been 
drawn,  but  the  witnesses  are  not  in  accord  on  the  point  as  to 
whether  these  chattel  mortgages,  or  either  of  them,  were  then 
executed  by  James  or  delivered  to  Abraham. 

The  point  of  the  matter  rests  in  the  all^atiou,  made  by  James, 
that  it  was  a  part  of  the  agreement  to  give  this  chattel  mortgage ; 
that  it  should  not  be  put  upon  the  record,  but  should  be  held 
by  his  brother  to  be  used  only  in  case  James's  creditors  pressed 
him.  That  any  such  agreement  was  made  is  expressly  denied 
by  Abraham  and  by  his  counsel. 

James,  immediately  on  the  dissolution,  took  possession  of  the 
store  and  premises  and  stock  of  goods,  and  continued  the  busi- 
ness in  his  own  name,  purchased  other  goods  of  firms  that  they 
had  formerly  dealt  with,  until  about  the  commencement  of 
December,  when  suits  were  threatened  and  commenced  by  the 
-creditors,  and  by  creditors  of  the  former  firm. 

Abraham  then  demanded  a  chattel  mortgage  from  James,  and 
the  chattel  mortgage  of  December  13th,  1889,  was  given. 

It  is  on  condition  to  pay  the  sum  of  $4,500  with  interest, 
according  to  the  tenor  and  true  intent  of  fifteen  certain  promis- 
•sory  notes  of  $300  each,  which  were  the  notes  given  by  James 
to  his  brother  for  the  purchase  of  his  interest  in  the  business. 

The  mortgage  contained  a  clause  that  it  should  become  due  on 
the  failure  to  pay  any  one  of  the  notes,  and  embraced  the  goods 
and  chattels  and  the  book  accounts  of  James  D.  Brinkerhoff. 
This  mortgage  was,  as  soon  as  possible,  and,  on  December  16th, 
1889,  put  upon  the  record. 

The  transaction  is  attacked,  first,  on  the  ground  that  on  the 
16th  of  September,  1889,  when  the  firm  was  dissolved,  and 
Abraham  transferred  his  interest  in  the  property  to  James  D., 
and  James  D.  encumbered  his  estate,  the  firm  of  Brinkerhofi* 
Brothers  was  insolvent,  and  that  the  transfer,  for  no  other  con- 
sideration than  the  notes  of  one  of  the  parties^  was  a  voluntary 
transfer,  and,  as  such,  void  as  to  creditors. 
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It  may,  for  the  purposes  of  this  point,  be  conceded  that  the 
firm  was  insolvent,  as  that  term  is  defined  in  equity,  and  that  the 
transfer  of  all  the  assets  by  the  one  partner  to  the  other,  the  firm 
being  insolvent,  taking  therefor  nothing  but  the  purchasing 
partners  notes,  is  a  voluntary  transfer,  and,  as  such,  void  as 
against  existing  creditors  of  the  firm ;  but  neither  the  original 
complainant  nor  the  two  prosecuting  complainants.  Swords  & 
Dixon  and  the  Lehigh  Valley  Coal  Company,  are  creditors 
of  the  firm  of  Brinkerhoff  Brothers.  Their  judgments  are 
against  James  D.  Brinkerhoff — that  the  transaction  was  invalid 
against  the  creditors  of  the  firm  of  Brinkerhoff  Brothers,  does 
not  ^tablish  the  contention,  that  it  was  not  good  as  against  the 
creditors  of  James  D.  Brinkerhoff. 

It  is  urged,  that  a  transfer  can  be  avoided  by  subsequent  cred- 
itors, on  the  ground  that  the  conveyance  was  a  voluntary  convey- 
ance, if  such  subsequent  creditors  show,  that  at  the  time  of  the 
trial  the  debtors  owed  debts,  which  existed  at  the  time  the  vol- 
untary conveyance  was  made.  There  are  cases  which  go  to  this 
extent.  But  the  contrary  must  be  regarded  as  the  settled  law  of 
this  state.  The  court  of  appeals,  in  Hagerman  v.  Buchanan,  18 
Stew,  Eq,  292 y  held,  that  when  a  creditor,  who  became  such,  sub- 
sequent to  the  execution  of  a  voluntary  conveyance,  made  by  his 
debtor,  attacks  the  conveyance  as  void,  by  the  operation  of  the 
statute  of  frauds,  the  burden  is  upon  him,  of  showing,  that  the 
actual  intent  existed,  in  the  minds  of  the  parties  to  the  convey- 
ance, at  the  time  of  its  execution,  to  hinder,  delay  or  defraud 
creditors.  This  is  followed  in  this  court  in  Gardner  v.  Kleinke, 
1  Dick.  Ch.  Rep.  90. 

It  is  therefore  necessary  for  these  complainants,  Swords  & 
Dixon  and  the  Lehigh  Valley  Coal  Company,  to  prove  that 
there  was  actual  fraud  in  the  transaction,  which  resulted  in  the 
pledge  by  James  to  Abraham,  of  property  which  they  seek  to 
reach  with  their  execution. 

The  firm  of  Brinkerhoff  Brothers,  had  been  formed  by  these 
parties,  to  continue  a  business  which  had  formerly  been  carried 
on  by  Abraham  S.,  in  Rutherford— extended,  it  may  be,  in  its 
scope  and  operation,  but  carried  on  in  the  same  locality. 
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Abraham  alleges,  that  he  became  dissatisfied  with  the  manner 
in  which  his  brother  James  conducted  himself,  and  the  lack  of 
attention  he  paid  to  the  aifairs  of  the  copartnership,  and  that  he, 
on  various  occasions,  expressed  to  his  brother  this  dissatisfaction, 
and  proposed,  that  an  amount  should  be  fixed  upon,  for  the  sale 
of  the  business,  on  the  principle  of  give  or  take.  While  they 
seemed  to  have  commenced  business  on  an  equal  basis,  it  appears 
by  the  accounts,  that  their  capital  accounts,  as  partners,  on  the 
Ist  of  January,  1888,  stood  as  follows : 

To  the  credit  of  Abraham  8 $7,065  19 

To  the  credit  of  James  D 4,074  88 

Whether  or  not  there  was  any  material  change  in  their  rela- 
tive capital  accounts  on  the  1st  of  January,  1889,  does  not  appear 
from  the  books.  It  appears  that  some  statement  was  made  which 
is  not  produced.  Abraham  explains  the  failure  to  produce  some 
papers,  by  the  fact  that  his  safe  was  robbed  by  an  expert  burglar, 
and  a  great  many  documents  lost  at  the  time.  James  claims  that 
he  should  have  received  ci'edit  for  two  items,  but  the  testimony 
of  Abraham  subsequently  given,  with  reference  to  the  entries  in 
the  books,  clearly  shows,  that  so  far  as  one  item  of  $1,500  is  con- 
cerned, the  same  had  been  credited  to  James. 

It  is,  however,  unnecessary,  as  between  the  parties,  to  fix  with 
accuracy  the  exact  state  of  capital  account,  in  dollars  and  cents,  as 
the  parties  proceeded  and  acted  upon  the  ground,  that  a  difference 
existed  on  the  Ist  of  January,  1888,  of  $3,000  in  favor  of  Abra- 
ham, which  continued  up  to  the  1st  of  January,  1889. 

It  appears  by  Abraham's  testimony,  that  at  that  date,  an  account 
of  stock  was  taken,  the  items  of  which  appear  in  one  of  the  books, 
giving  the  amount  of  capital  stock,  book  accounts  c&c. 

N^otiations  were  then  commenced,  looking  to  a  purchase,  or  a 
sale,  of  the  interests  of  one  to  the  other,  but  nothing  definite  was 
settled  upon,  until  September,  1889,  when  Abraham,  insisted  upon 
some  arrangement  being  made,  to  effect  a  dissolution. 

An  inventory  was  made,  showing  the  amount  of  stock  and 
book  accounts  and  liabilities,  by  which  it  appeared  as  follows : 
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Book  accounts,  including  bills  receivable,  estimated  at $10,262  38 

Cash 145  87 

Stock  and  fixtures  <&c 8,624  00 

$19,032  25 
The  liabilities  were 9,822  60 

Showing  an  apparent  balance  to  the  credit  of  the  partnership  of...    $9,209  65 

On  this  Abraham  offered  to  give  his  brother  $1,500  and  assume 
the  payment  of  the  debts,  or  to  take  from  his  brother  $4,500  and 
James  to  assume  the  payment  of  the  debts. 

This  offer  was  made  on  the  basis  of  there  being  a  balance  of 
$6,000  of  good  assets,  over  and  above  liabilities ;  that  Abraham 
was  entitled  to  $3,000  more  than  James,  on  capital  account,  which 
would  leave  $3,000  to  be  divided  equally  between  them,  making 
Abraham's  interest  $4,500  and  James's  $1,500. 

This  settlement  was  accepted  by  the  parties,  and  was  carried 
out,  James  D.  taking  possession,  and  giving  his  notes  and  the 
mortgage.  There  is  no  evidence  which  seriously  impeaches  the 
fairness,  or  accuracy  of  the  figures,  and  estimates,  which  form 
the  basis  of  the  transaction. 

While  it  is  true  that  the  firm  might  have  been  considered  in- 
solvent, in  the  sense,  that  they  did  not  have  cash  on  hand  to  meet 
any  payment  wliich  might  be  demanded  on  that  day,  and  which 
would  control,  if  the  insolvency  involved  voluntary  transactions 
injurious  to  existing  creditors,  I  think,  in  the  determination  of 
the  question,  as  to  the  existence  of  actual  fraud,  in  which  the 
intention  of  parties  figures  so  largely,  if  it  is  not  the  essential 
consideration,  we  are  to  be  guided,  as  to  insolvency,  rather  by  the 
relative  amount  of  available  assets,  and  the  amount  of  liabilities. 

It  being  a  conclusion  of  law,  that  a  voluntary  conveyance  is 
of  itself  fraudulent  as  against  existing  creditors,  it  is  right  to 
prescribe  some  uniform  test,  as  to  what  constitutes  a  voluntary 
conveyance,  and  establish  fixed  terms  for  certain  conditions,  such 
as  insolvency,  but  such  terms,  if  different  from  their  usual  accepta- 
tion, are  not  necessarily  to  be  applied  in  other  cases,  and  when  it 
is  necessary  to  prove  that  actual  fraud  existed,  and  the  condition 
of  insolvency  enters  into  the  question,  I  think  we  must  be  guided 
by  the  elements  which  constitute  that  condition,  popularly  recog- 


Digitized  by  VjOOQ IC 


^  Dick.  Ch.]  MAY  TERM,  1891.  521 

Zinn  V.  Brinkerhoff. 

nized,  by  the  term  '^  insolvent,"  rather  than  those  which  have  been 
adopted  by  the  courts,  as  indicative  of  insolvency,  in  cases  of  fraud 
^as  a  conclusion  of  law.  Taking  the  word  in  its  ordinary  significa- 
tion, this  firm  was  entirely  solvent,  if  reliance  can  be  placed  upon 
4.he  inventory  and  estimates,  which  were  made  with  a  view  to  this 
transaction.  After  giving  a  liberal  discount  of  over  $3,000  for 
claims  which  might  not  be  collected,  it  left  a  surplus  of  $6,000 
ix)  the  credit  of  the  concern. 

The  complainants,  on  the  trial,  practically  abandoned  their 
-attack  upon  the  real  estate  mortgage,  given  by  James  to  Abraham. 
It  was  notice  to  all  the  world  of  the  facts  recited  in  it,  and  it 
^oes  recite  that  James  was  justly  indebted  to  Abraham  in  the 
sum  of  $4,500,  secured  by  a  bond,  conditioned  for  the  payment 
-of  that  amount,  with  interest,  according  to  the  tenor  and  effect  of 
^ft^en  promissory  notes,  each  bearing  even  date  with  said  mort- 
gage, and  payable,  at  periods  running  from  three  to  forty-five 
months,  given  by  James  to  Abraham,  with  the  condition  that  if 
default  should  be  made  in  the  payment  of  any  of  them,  and  re- 
main unpaid  for  twenty  days,  the  whole  amount  should  become 
>due  at  the  option  of  Abraham. 

Any  person  trusting  James,  after  that  mortgage  went  upon  the 
Tecord,  did  so,  in  the  eyes  of  the  law,  with  full  notice  of  his  in- 
debtedness to  Abraham,  of  this  amount.  There  was  no  secrecy 
and  no  attempt  to  conceal.  The  mortgage  was  given  on  the  16th 
of  September,  1889,  and  placed  upon  the  record  on  the  18th. 
"There  is  no  evidence  to  show,  that  there  was  not  a  complete 
H^hange  of  i>ossession,  and  Abraham  states,  that  he  ceased  his  con- 
nection with  the  business,  actual  as  well  as  legal,  on  the  consura-. 
•mation  of  this  arrangement  with  his  brother.  The  bill  charges, 
■and  an  attempt  was  made  to  prove,  that  Abraham  had  secured 
•credit  for  his  brother,  by  representations  with  reference  to  his 
solvency,  but  no  satisfactory  proof  of  such  representation  was 
produced,  and  so  far  as  these  complainants  are  concerned,  there 
was  an  entire  failure  to  establish  such  contention. 
.  It  is  said,  that  the  transaction  was  fraudulent,  not  only  against 
ihe  creditors  of  Brinkerhoff  Brothers,  but  also,  as  against  subse- 
•quent  creditors  of  James  D.,  because  there  was  an  agreement 
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between  these  parties,  that  a  chattel  mortgage  should  be  given  by 
James  to  Abraham,  nominally  to  secure  the  payment  of  the 
$4,500  of  notes,  which  mortgage,  was  to  be  kept  off  of  the  record 
until  James  was  pressed  by  his  creditors. 

As  intimated  before,  there  is  much  dispute  as  to  this  point, 
but  we  have  the  fact  that  no  chattel  mortgage  executed  on  the 
16th  of  September,  1889,  was  in  fact,  used  by  Abraham  or  his 
assignee,  to  interfere  with  the  other  creditors.  A  mortgage  was 
given  on  the  13th  of  December,  1889,  which  covered  all  of  the 
goods  and  chattels  of  James,  connected  with  the  store,  together 
with  the  book  accounts.  If  Abraham  was  a  bona  fide  creditor  of 
James  to  the  amount  of  $4,500,  James,  although  in  failing  citx^um- 
stances,  unquestionably  had  the  right  to  honestly  prefer  Abraham 
over  his  other  creditors ;  this  is  well  settled  in  this  state. 

If  it  be  conceded  that  the  mortgage  of  December  13th,  1889, 
would  be  fraudulent,  if  given  in  place  of  one  given  September 
16th,  1889,  under  an  agreement,  not  to  put  the  same  on  record 
unless  James  was  pressed  by  his  creditors,  the  evidence  does  not 
satisfactorily  establish  any  such  agreement.  The  burden  of  proof 
is  on  the  complainants;  Abraham  and  Mr.  Shafer  positively 
deny  it,  James  as  positively  asserts  it.  Mr.  Van  Cleve,  while 
certain  that  a  chattel  mortgage  was  executed  September  16th, 
1889,  does  not  say  that  it  was  tainted  by  any  such  agreement. 
It  does  appear  that  James,  by  the  terms  of  the  dissolution,  was 
to  pay  the  debts  of  the  partnership,  and  was  to  give  another  real 
estate  mortgage  and  another  chattel  mortgage  to  secure  Abraham 
against  liability  for  firm  debts,  the  payment  of  which  James  so 
assumed,  and  that  these  mortgages  were  to  be  held  by  Mr.  Shafer 
in  escrow,  but  the  arrangement  was  not  consummated,  as  Mrs. 
James  Brinkerhoff  declined  to  execute  the  real  estate  mortgage. 
It  is  entirely  probable  that  the  agreement,  as  to  these  mortgages, 
has  been  by  mistake,  applied  to  the  other,  which  will  explain 
this  discrepancy  in  the  testimony,  without  imputing  peijury  to 
any  one. 

I  am  unable  to  find  from  the  evidence  that  the  mortgage  of 
December  13th,  1889,  was  not  honestly  given  to  secure  Abra- 
ham as  a  preferred  creditor. 
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Abraham  bad,  in  liis  former  busiDess,  been  associated  with 
another  gentleman  as  partner,  and  had  borrowed  from  liis  father- 
in-law,  James  Dowling,  money  which  he  had  invested  in  the 
business,  giving  his  father-in-law  his  note  therefor,  upon  which 
he  regularly  paid  the  interest.  On  his  forming  a  copartnership 
with  his  brother,  he  made  a  further  loan  from  his  father-in-law, 
and  gave  him  therefor  another  note,  upon  which  he  also  regularly 
paid  the  interest.  These  two  notes  were  subsequently  merged 
into  one  of  $2,000,  and  upon  the  indebtedness,  interest  was  paid, 
up  to  the  Ist  of  October,  1890. 

There  is  no  evidence  whatever  to  impeach,  either  the  amount 
or  the  good  faith  of  the  claim,  made  by  the  defendant  James 
Dowling  against  Abraham  S.  Brinkerhoff. 

It  appears,  that  the  notes  and  the  real  estate  and  chattel  mort- 
gages, were  assigned  to  James  Dowling  by  Abraham  S.  as  col- 
lateral securities  for  his  debt  of  $2,000.  And  it  further  appears, 
that  Dowling  has  received  on  account  of  his  claim  $1,051.89. 
Part  of  this  amount,  is  money  received  from  certain  notes  of 
customers,  given  by  James  to  Abraham,  and  by  him  transferred 
to  Dowling.  It  is  insisted  that  these  notes  were  given  to  take 
up  the  Burkhalter  judgment,  and  that  they  have  been  misapplied 
to  the  Dowling  claim.  Dowling  holds  an  assignment  of  that 
judgment,  as  well  as  of  the  mortgages,  and  it  is  not  perceived,, 
how  the  complainants  are  injured,  by  the  application  of  this 
amount  to  the  one  claim,  rather  than  the  other,  as  both  are  prior 
to  the  judgments  of  the  complainants.  Dowling  is  entitled  to 
hold  his  collaterals,  for  tlie  settlement  of  the  amotmt  due  him, 
and  the  difference,  between  that  amount,  and  the  $4,500  and 
interest  on  it,  would  belong  to  Abraham  S.  The  latter  is  liable 
on  judgments  obtained  against  Brinkerhoff  Brothers,  and  those 
judgment  creditors,  would  be  entitled  to  be  next  paid,  and  any 
balance  remaining  of  the  $4,500  should  go  to  Abraham  S.  iudi- 
vidually.  The  receiver  has  collected  $6,192.98,  and  has  dis- 
bursed $1,012.73,  leaving  a  balance  on  hand,  at  the  time  of  his 
report,  of  $5,180.25. 

This  would  indicate,  that  the  personal  property  covered  by  the 
chattel  mortgage,  has  been  suflGcient  to  discharge  the  indebtedness 
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•of  $4,500,  and  the  real  estate  mortgage,  which  was  also  given  to 
secure  the  same  debt,  should,  if  such  is  the  case,  be  canceled,  and 
the  injunction  in  this  case  dissolved,  so  that  the  judgment  credit- 
ors, can  proceed  with  their  l^al  remedies,  unimpeded  by  such 
mortgage.  Of  course,  any  balance  remaining  in  the  hands  of  a 
receiver,  should  be  appropriated  to  the  payment  of  the  judgments, 
in  the  order  of  their  priority. 

The  order,  staying  the  further  proceedings  before  the  master, 
-ehould  be  set  aside,  and  he  should  proceed  to  state  the  account 
4s  directed. 


Noah  W.  Parcell 

V. 

Henrietta  Demorest  et  al. 


A  bill  for  partition  of  lands,  filed  hy  a  recent  grantee  of  a  part  thereof, 
ivrithout  notice  that  another  bill  for  the  same  purpose,  filed  seventeen  years 
t>efore,  was  still  pending,  will  not  be  disnussed  where  such  prior  bill,  by  reason 
•ef  conveyances  to  other  parties,  will  not  justify  the  making  of  a  decree,  and 
it  appears  that  under  the  new  bill  the  interests  of  all  parties  can  be  speedily 
juljusted,  the  costs  under  the  first  bill  will  be  settled,  and  the  cause  will  pro- 
«ceed  under  the  second  bilL 


On  motion  todismiss  bill. 

Messrs.  J.  R.  &  N.  English,  for  the  complainant. 

Jfr.  John  Whitehead,  for  the  defendants. 

Green,  V.  C. 

This  is  an  application  by  the  solicitor  of  David  W.  Demorest 
and  others  to  dismiss  the  bill  filed  in  this  case,  on  the  ground 
that  a  similar  bill  was  filed  in  this  court,  previous  to  the  filing  of 
the  bill  attacked.  That  the  object  of  both  of  said  bills  was  to 
procure  a  partition  and  sale  of  the  same  land  and  premises.     That 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]  MAY  TEEM,  1891.  52& 

Parcell  v.  Demorest. 

the  same  persons  are  parties,  either  as  complainants  or  defendants,, 
in  both  of  said  suits,  except  that  Noah  W.  Parcell  claims  title  to- 
the  one-eleventh  undivided  part  of  said  land  and  premises,  and 
that  that  title  was  derived  from  two  of  the  complainants  in 
the  first  bill  filed.  That  the  object  of  both  the  suits  begun  are 
identical,  the  petition  also  asks  for  such  other  relief  in  the  prem>* 
ises  as  to  the  court  shall  seem  meet. 

It  appears  that  the  first  suit  was  commenced  July  17th,^ 
1874,  and  that,  by  a  change  of  parties  in  interest,  amendments 
have  been,  from  time  to  time,  made,  until  the  28th  of  February, 
1890,  a  supplemental  bill  was  filed,  to  which  answers  have  beea 
interposed. 

The  bill  attacked  was  filed  April  29th,  1891,  complainants- 
claiming  as  a  grantee  of  Caroline  E.  Richards  and  C.  B.  Rich^ 
ards,  her  husband,  by  deed  dated  February  21st,  1891,  convey- 
ing an  undivided  one-eleventh  interest. 

It  appears  that  no  notice  of  the  pendency  of  the  first  suit  was 
filed,  and  Mr.  Parcell,  by  his  affidavit,  filed  on  the  hearing  of 
the  motion,  says  that  neither  his  grantor,  nor  any  other  person,, 
informed  him  that  a  suit  was  pending  for  partition  or  sale  of  the 
said  lands,  and  denies  that  he  had  any  knowledge  that  such  was 
the  case.  He  brought  this  suit  in  good  faith,  for  the  purpose  of 
compelling  a  partition,  and  because  no  one  else,  as  he  believed,, 
had  begun  any  suit  for  that  purpose. 

He  says,  further,  that  he  is  credibly  informed  and  believes,, 
that  the  lands  described  in  the  bill  for  partition,  which  he  has^ 
filed,  are  not  the  same  lands  described  in  the  bill  filed  July  17th, 
1874,  but  are  only  a  portion  thereof.  That  the  lands  described 
in  his  bill  are  all  the  lands  that  are  owned  in  common  by  the 
complainant  and  defendant,  while  the  lands  sought  to  be  parti- 
tioned in  the  first  suit  include  lands  which  the  parties  to  that  suit 
do  not  now  own. 

On  the  papers  before  me,  I  am  led  to  the  conclusion  that  the 
suit  first  commenced,  and  in  which  the  supplemental  bill  was 
filed  in  1890,  as  it  now  stands,  will  not  justify  a  decree  being 
made,  as  it  involves  property  which  has,  since  the  suit  was  insti- 
tuted, been  conveyed  to  other  parties.   That  the  bill  now  attacked 
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is  in  such  a  position,  that  in  it  a  settlement  of  the  interests  of  all 
the  parties  can  be  effectually  disposed  of  without  delay. 

The  complainant  was  a  purchaser  without  notice  of  the  pen- 
dency of  the  other  suit.  He  has  a  right  to  have  his  interest  set 
off  if  possible,  and,  if  such  course  is  not  practicable,  then  to  have 
the  property  sold.  This  is  the  same  result  which  the  other 
parties  desire. 

This  court,  of  course,  will  not  permit  two  suits  to  be  prose- 
cuted at  the  same  time,  for  the  same  purpose,  by  the  same  par- 
ties. But  I  do  not  think  that  it  should  exercise  its  authority  to 
stay  the  hand  of  one  of  the  complainants,  prosecuting  a  suit 
which  could  speedily  effect  a  sought-for  end,  in  order  to  permit 
proceedings  in  the  other  suit  to  be  amended,  and  put  in  shape 
for  an  effective  decree.  The  motion,  therefore,  in  my  opinion 
should  be  denied. 

I  am,  however,  convinced  that  an  arrangement  should  be  made, 
by  which  the  costs  incurred  in  the  original  suit  could  be  satisfac- 
torily adjusted  and  settled,  and  the  proceedings  to  a  partition  or 
Bale  be  carried  on  under  the  second  suit. 


64  8771  Richard  H.  Turner,  executor  &c., 

V. 

Alexander  Gibb  et  al. 

1.  The  blending  of  the  residue  of  the  real  and  personal  estate  in  the  residu- 
ary clause  of  a  will  after  pecuniary  legacies,  implies  an  intention  on  the  part 
of  testator  to  charge  the  legacies  on  such  real  estate,  if  the  personal  estate  is 
not  sufficient,  and  this  implication  wiU  prevail  unless  such  construction  is  re- 
strained  or  avoided  by  other  words  or  provisions  in  the  will. 

2.  The  rule  obtains  whether  interests  in  lands  have  already  been  given  by 
the  wiU  or  not. 

3.  That  testator  must  have  known  the  personal  property  to  be  insufficient  is 
a  circumatance  to  be  considered  in  ascertaining  his  intention  to  charge  l^acies 
on  land,  but  is  not  enough  alone  to  effect  such  charge. 
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4.  The  facts  that  the  legatees  are  of  the  blood  of  the  testator,  and  that  no 
other  provision  is  made  for  them,  are  also  indicative  of  an  intention  to  charge 
their  legacies  on  land  not  specifically  devised,  when  the  personal  estate  is  insuf- 
ficient 


Ou  bill  and  answer. 

Mr,  Joseph  Thompson^  for  the  complainant. 

Mr.  Avffust  Stephany^  for  the  defendant  Alexander  Gibb. 

Obeen,  V.  C. 

Jeanette  Carr,  late  of  Atlantic  City,  in  this  state,  died  in  Feb- 
ruary, 1887,  leaving  a  last  will  and  testament  dated  November, 
A.  D.  1882,  substantially  as  follows : 

**TUm  FirsL  I  order  and  direct  that  all  my  just  debts  and  funeral  expenses 
t)e  fully  paid  and  satisfied,  as  soon  as  conveniently  may  be  after  my  decease, 
out  of  the  personal  property  and  real  estate  mentioned  in  the  second  item  of 
this  my  will. 

"Jteifi  Second,  I  give,  devise  and  bequeath  unto  my  son  Robert  B.  Gibb  my 
house  and  lot  on  the  southwest  comer  of  Race  and  Utah  streets,  being  No.  714 
Race  street,  in  the  city  of  Philadelphia  and  State  of  Pennsylvania,  together 
with  all  the  furniture,  fixtures  and  stock  of  liquors  therein,  to  him  and  his 
heirs  forever,  subject  and  charged,  however,  with  the  payment  of  my  just  debts 
and  funeral  expenses.^' 

Item  third  is  a  devise  to  her  granddaughter  Hannah  Carr 
•Gibb,  daughter  of  her  son  Alexander  Gibb,  of  two  tracts  of  land 
situate  in  Egg  Harbor  township,  Atlantic  county,  in  this  state, 
describing  them  so  that  they  can  be  readily  identified. 

The  fourth  and  fifth  items  contain  general  pecuniary  legacies 
to  her  grandchildren,  by  name,  amounting  in  the  aggrt^te  to 
♦2,020. 

Item  sixth  is  as  follows : 

"  I  give,  devise  and  bequeath  unto  my  son  Alexander  Qibb  all  the  rest  and 
residue  of  my  estate,  real,  personal  and  mixed,  whatsoever  and  wheresoever 
situated,  during  the  term  of  his  natural  life,  and  after  his  death  I  give,  devise 
and  bequeath  the  same  to  my  granddaughter  Hannah  Carr  Gibb,  dAUghter  of 
my  son  Alexander  Gibb,  to  her  and  her  heirs  and  assigns  forever." 
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The  will  was  admitted  to  probate  March  14th,  1887,  by  the 
surrogate  of  the  county  of  Atlantic  in  this  state,  and  letters  tes- 
tamentary were  issued  thereon  to  Eichard  H.  Turner  and  Harry 
L.  Slape,  the  executors  named  therein,  who  took  upon  themselves 
the  execution  of  the  said  will. 

Harry  L.  Slape,  one  of  the  executors,  died  in  May,  1887,  leav- 
ing the  complainant  in  this  suit,  the  surviving  executor. 

The  personal  estate,  as  it  appears  by  the  inventory  filed  by  the 
executors,  amounts  to  the  sum  of  $1,067.47. 

The  testatrix,  in  addition  to  the  real  estate  devised  by  the 
second  and  third  clauses  of  her  will,  died  seized  of  four  other 
tracts  of  land  and  real  estate  in  Atlantic  county,  which  are  de- 
scribed in  the  bill,  and  which  were  not  in  anjrwise  devised  by  the 
testatrix  except  by  the  sixth  item  of  her  will.  These  tracts  were- 
conveyed  to  testatrix  as  follows :  First,  by  Hannah  Beebe  and 
husband,  October  26th,  1881 ;  second,  by  George  Lewis  and  wife, 
October  18th,  1882 ;  third,  by  James  W.  Moore  and  wife,  Janu- 
ary 26th,  1884,  and,  fourth,  by  Ezra  Johnson  and  wife,  Januarys 
17th,  1885,  as  appears  by  the  admission  of  counsel  on  file. 

This  bill  is  filed  by  the  surviving  executor  seeking  to  charge- 
the  payment  of  the  general  pecuniary  legacies  given  to  the  grand- 
children upon  the  real  estate  devised  by  the  residuary  clause,  in 
consequence  of  the  deficiency  of  personal  estate  to  meet  the  same.. 

This  will  was  made  in  1882  and  the  testatrix  died  in  1887. 
The  parties  have  not  availed  themselves  of  the  privily  of 
showing  by  parol  evidence  the  nature,  situation  and  amounts  of 
testatrix's  property  at  the  time  of  making  the  will,  as  they  were 
entitled  to  do  {Leigh  v.  SavidgCy  1  McCart,  ISj^,;  Johnson  v. 
PovJson,  5  Stew.  Eq.  S90),  but  both  sides  have  contented  them- 
selves with  the  result  as  fixed  by  the  inventory  filed  by  the 
executors. 

The  complainant  claims  that  the  payment  of  these  l^cies  is 
charged  upon  the  real  estate  not  devised  other  than  by  the  sixth 
item,  by  invoking  the  rule  stated  in  Hawkins  on  Wills  ^Oj^, — 

"  If  legacies  are  given  generally  and  the  residue  of  the  real  and-  personal > 
estate  is  afterwards  given  in  one  mass,  legacies  are  a  charge  on  the  residaaiT^ 
real  as  well  as  the  personal  estate." 
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Any  question  as  to  the  rule  which  may  have  existed  in  this 
state  must  be  considered  as  set  at  rest  by  the  decision  of  the  court 
of  errors  and  appeals  in  the  case  of  Corwine  v.  Corwhie,  9  C  E. 
Gr.  679]  as  explained  in  Johnson  v.  Poulsan,  5  Stew.  Eq,  390, 
the  result  of  which  may  be  thus  stated,  viz.,  when  pecuniary 
legacies  are  first  given,  and  afterwards  the  residue  of  the  estate, 
real  and  personal,  if  the  personal  estate  is  insuflScient  therefor, 
the  intention  of  the  testatrix  to  have  the  legacies  payable  out 
of  the  real  estate,  appears  by  necessary  implication  from  the 
words  "  residue  '*  or  "  remainder,"  when  applied  to  the  two  kinds 
of  property  combined,  unless  there  are  other  words,  or  provisions 
in  the  will,  which  are  inconsistent  with  the  existence  of  such 
intention  on  the  part  of  the  testatrix.  In  other  words,  that 
such  inference  arises  from  the  use  of  these  words  under  such 
circumstances,  and  will  be  given  that  effect  unle&s  such  con- 
struction is  restrained  or  avoided  by  other  words  or  provisions 
in  the  will.  Stevens  v.  Flowe)*,  1  Dich  Ch.  Rep.  3^0 ;  Merritt 
V.  MerriUy  3  Dick.  Ch.  Rep.  1.  This  is  practically  the  English 
rule  as  stated  in  Hawkins^  supra,  and  declared  in  the  case  of 
Gieville  v.  Browne,  7  H.  L.  Cas.  689.  Most  of  the  English 
authorities  were  cited  in  the  case  of  Cmnoine  v.  Coinmne,  sup*a. 
The  principle  has  also  been  enforced  in  Gyett  v.  Williams ,  2 
Johns,  &  H.  4^9;  CaiToll  v.  Hargi^ave,  5  Ir.  R.  Eq.  123 ; 
Gainsford  v.  Dtmn,  L.  R.  {17  Eq.  Cas.)  IfiS ;  Brooke  v.  Rooke, 
L.  R.  {3  Ch.  Div.)  630;  In  re  Bellis's  Ti^usts,  L.  R.  {5  Ch.  Div.) 
504;  Bray  v.  Stevens,  L.  R.  {W  Ch.  Div.)  162;  Elliott  v.  Dears- 
ley,  L.  R.  {16  Ch.  Div.)  322;  Hays  v.  Jackson,  6  Mass.  149; 
Wilcox  V.  WUcox,  13  Allen  262;  Gallagher's  Appeal,  48  Pa. 
St.  122;  Robinson  v.  Mclvei^,  63  N.  C.  649.  The  rule  obtains 
whether  interests  in  lands  have  already  been  given  by  the  will 
or  not.  Bench  v.  Biles,  4  Madd.  187  ;  Francis  v.  Clemow,  Kay 
435;  Wheeler  v.  Hcmell,  3  Kay  &  J.  198;  Miller  v.  Sandfard, 
i  Stew.  Eq.  427;  Lewis  v.  Darling,  16  How.  {U.  S.)  1;  Has- 
sandever  v.  Thicker,  2  Binn.  525;  Moore  v.  Beckwith,  14  Ohio 
St.  136. 

The  courts  of  New  York  do  not  follow  the  English  decisions, 
and  infer  an  intent  to  charge  l^acies  on  real  estate,  from  a  blend- 
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ing  of  the  real  and  personal  property  in  a  residuary  clause  as  the 
rest  and  residue  of  testator's  estate^  but  only  give  it  such  effect, 
if  it  is  made  to  appear  by  extrinsic  circumstances^  such  as  may, 
under  the  rules  of  law,  be  resorted  to  in  the  interpretation  of 
written  instruments,  that  it  was  the  testator's  intention  that  the 
legacies  should  be  charged  on  the  land.  BriU  v.  WriglUy  112  N. 
Y.  129;  Hoyt  v.  Hoyt,  86  K  Y.  1^2;  Scott  v.  SM}bin8,  91  N. 
Y.  605;  }VUtsie  v.  Shaw,  100  N.  Y.  191;  McCom  v.  McOyrn, 
100  N.  Y.  511 ;  In  re  Rochester,  110  N.  Y.  159. 

The  fact  that  the  testator  must  have  known  that  the  personal 
estate  was  not  sufficient  to  pay  all  the  legacies  is  to  be  considered 
in  ascertaining  his  intention  to  charge  them  on  the  lands,  and 
raises  a  strong  presumption  that  such  was  his  purpose. 

It  is  said  in  the  case  of  Hoyt  v.  Hoyt,  85  N.  Y.  H2 :  "  It  is 
assumed  that  no  man  in  making  a  final  disposition  of  his  estate 
will  make  a  legacy  save  with  the  honest,  sober-minded  intention 
that  it  shall  be  paid.  Hence,  when,  from  the  provisions  of  a 
will,  prior  to  the  gift  of  l^acies,  it  is  seen  that  the  testatrix 
must  have  known  that  she  had,  already,  so  far  disposed  of  her 
personal  estate,  as  that  there  would  not  be  enough  to  pay  the  lega- 
•eies,  it  is  reasoned  that  the  bare  fact  of  giving  a  legacy  indicates 
that  it  shall  be  made  from  the  real  estate."  And  V.  C.  Bacon, 
in  Bray  v.  Stevens,  L.  R.  {12  Ch.  Biv.)  162,  says :  "  I  cannot 
impute  to  the  testator  such  an  absurdity,  such  a  mockery,  as  to 
these  l^tees,  as  to  give  them  l^acies  when  he  knew  his  per- 
sonal estate  had  no  means  of  satisfying  them."  But  in  Johnson 
V.  PouUon,  5  Stew,  Eq.  390,  Dodd,  J.,  (at  p,  395)  says :  "  Such, 
however,  is  the  presumption  against  a  charge,  unless  distinctly 
imposed,  that  though  the  insufficiency  of  the  personal  estate  to 
pay  l^acies,  when  so  made  to  appear,  creates  a  strong  impression 
in  &vor  of  an  intention  to  charge  them,  yet,  standing  alone,  it  is 
not  enough  as  against  heirs  to  effect  such  a  charge." 

The  legatees  are  grandchildren  of  the  testatrix.     The  fact  that 
the  beneficiary  is  not  a  stranger,  but  of  the  testatrix'  blood,  and 
that  the  legacy  is  the  only  provision  made  for  him,  is  entitled  to 
great  weight  in  ascertaining  the  intention,  and  also  raises  a  pre-^ 
sumption  in  favor  of  a  charge  on  the  real  estate  if  the  personal 
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13  insufficient.  Hoyt  v.  Hoyty  85  N.  Y.  IJ^-HS ;  Van  MlnJUe 
V.  Van  Houteny  2  Gr.  Ch.  189. 

It  is  worthy  of  consideration  in  this  case  that  four  of  the 
tracts  of  land  not  specifically  devised,  the  testatrix  acquired  sub- 
sequent to  the  date  of  the  will.  At  common  law  they  would 
not  have  passed  under  it.  The  residuary  clause  of  this  will  is 
sufficient  to  carry  them  under  the  statute.  Rev.  121^8  §  ^4/ 
<}ardnei'  v.  Gardner^  10  Stew.  Eq.  487.  They  probably  repre- 
sent personal  estate  owned  by  the  testatrix  when  the  will  was 
made.  As  a  general  rule,  the  will  speaks  from  the  death  of  the 
testator,  but  in  ascertaining  his  intention,  the  court  can  put 
themselves  in  his  place,  and  consider  the  circumstances  surround- 
ing the  making  of  the  will.  It  is,  for  reasons  before  stated,  to 
Jbe  assumed  that  the  testatrix,  at  the  time  the  will  was  made, 
•owned  property  sufficient,  in  quantity  and  kind,  to  meet  the  pro- 
visions of  her  will.  If  she  afterwards  converted  the  personal 
estate,  from  which  the  legacies  would  be  primarily  payable,  into 
real  estate,  and  made  no  change  in  her  will,  it  is  a  fair  inference 
that  she  intended  the  real  estate,  which  she  owned  at  her  death, 
and  which  represented  pro  tanto  the  personal  estate  she  owned 
at  the  date  of  the  will,  to  respond  for  any  deficiency  of  personal 
estate  to  meet  her  gift».  If  not,  the  subsequently  required  real 
•estate  will  go^to  the  residuary  legatee,  not  by  specific  devise, 
indicating  the  testatrix  so  intended,  but  by  force  of  the  statute, 
and  the  other  grandchildren  will  not  receive  their  l^cies  in 
lull. 

Taking  the  whole  will,  the  disposition  of  her  property  is,  she 
provides  for  the  payment  of  her  debts  and  funeral  expenses  by 
-charging  them  upon  Philadelphia  property,  the  residue  of  which 
she  gives  to  her  son  Eobert ;  she  then  makes  provision  for  her 
•granddaughter  Hannah,  who  would  seem  to  be  her  favorite,  by 
-devising  to  her  two  tracts  of  land  without  charge  or  limitation  ; 
then  she  gives  pecuniary  legacies  to  nine  of  her  other  grandchil- 
dren, which  amount  to  $2,020,  and  then  she  says :  "  The  rest 
and  residue  of  my  estate,  real,  i>ersonal  and  mixed,  I  give  to  my 
«on  for  his  natural  life,  and  after  his  death  to  my  granddaughter 
Hannah." 
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In  coQsequenoe  of  subsequent  purchases  of  real  estate,  these- 
legacies  amounting  to  $2,020  to  her  own  blood  relatives,  her 
grandchildren,  have  no  means  of  payment  in  full  unless  resort  i& 
had  in  part  to  the  real  estate  covered  by  this  residuary  clause. 

I  am  of  opinion,  not  only  that  the  other  words  or  provisions- 
of  the  will  are  not  inconsistent  with  the  existence  of  an  inten- 
tion on  the  part  of  the  testatrix,  as  is  assumed  by  the  rule  relied^ 
on,  but  that  the  circumstances,  proper  to  be  considered,  strengthen 
the  presumption  the  law  raises  from  the  provisions  of  the  will, 
in  connection  with  the  residuary  clause,  that  it  was  the  intention* 
of  the  testatrix  that  the  l^acies  to  the  grandchildren  should  be* 
paid  out  of  the  real  estate  devised  by  the  said  clause,  in  case- 
there  was  a  deficiency  of  personal  property  to  fully  meet  their 
payment,  and  that  a  decree  should  be  made  for  the  sale  of  so* 
much  of  the  real  estate,  not  devised,  other  than  by  the  sixths 
item,  as  may  be  necessary  to  pay  the  deficiency  of  the  pecuniary^ 
legacies  arising  from  the  insufficiency  of  the  personal  estate  to« 
discharge  the  same,  and  I  will  advise  accordingly. 


Jane  McGrail 

V. 

Francis  McGrail. 


The  testimony  of  a  professional  detective,  in  divorce  cases,  is  to  be  subjected 
to  close  scrutiny,  and  received  with  great  caution,  but  if  corroborated  by  other 
witnesses  or  by  circumstances,  and  it  is  consistent,  and  not  grossly  improbable,, 
it  should  be  accorded  due  weight. 


On  bill,  answer,  cross-bill,  answer  and  proofs. 
Mr.  Patrick  H,  Gilhooly,  for  the  complainant. 
Mr.  Foster  M.  VoorheeSy  for  the  defendant. 
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This  bill  was  filed  by  the  wife  against  her  husband,  under  the 
twentieth  section  of  the  Divorce  act,  for  support  and  maintenance, 
and  an  order  for  alimony  pendente  lite  and  counsel  fee  was  made. 
*rhe  defendant,  under  an  order,  filed  an  answer  to  the  bill,  and 
with  it  a  cross-bill  charging  his  wife  with  adultery,  committed 
with  one  Timothy  Conlon,  at  a  designated  house  in  Elizabeth,  on 
the  15th  of  March,  1890.  There  was  an  answer  by  the  wife 
denying  the  adultery  charged  in  the  cross-bill.  Testimony  was 
taken  before  a  master  and  examiner,  and  the  cause  argued  on 
the  evidence  so  taken. 

If  the  husband's  case  is-  established,  there  is,  of  course,  no 
reason  to  examine  the  evidence  to  sustain  that  of  the  wife. 
If  the  testimony  given  by  the  husband  is  to  be  believed,  it 
is  idle  to  question  the  guilt  of  the  wife.  She  and  the  person 
named,  according  to  his  statement,  were  discovered  under  cir- 
cumstances that  leave  no  reasonable  doubt  of  the  commission  of 
the  offence.  The  husband  is  a  police  officer  of  Elizabeth.  He 
had  some  years  previously  separated  himself  from  his  wife,  leav- 
ing her  in  the  possession  of  a  house  which  he  owned,  and  the 
rent  of  which  he  has  allowed  her  to  collect  and  use.  Her  con- 
duct, while  thus  living  in  a  state  of  separation,  was  so  far  from 
exemplary  that  her  husband's  attention  was  called  to  it  by  the 
priest  and  friends,  and  the  unfavorable  rumors  regarding  it 
are,  in  a  measure,  shown  not  to  have  been  unjust  by  the  testi- 
mony of  Mrs.  Marie  Conlon,  who  resided  in  the  house  with 
her.  McGrail's  attention  being  thus  called  to  the  conduct  of 
his  wife,  he  determined  to  make  an  investigation.  On  the 
night  in  question  he  secured  the  services  of  two  persons, 
Sherring  and  CLaughlin,  and  visited  his  former  home  about 
ten  o'clock  in  the  evening,  and,  after  waiting  some  time,  made 
the  discovery  he  describes.  He  is  corroborated  by  the  two 
friends  who  accompanied  him ;  in  all  particulars  by  Sherring, 
and,  as  to  the  latter  part  of  the  transaction,  by  O'Laughlin. 
If  the  story  told  by  these  three  is  not  true,  they  have  en- 
tered into  a  conspiracy  to  destroy  the  good  name  of  the  wife, 
and  her  alleged  paramour,  by  willful  and  deliberate  peijury. 
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McGrail  is,  of  course,  an  interested  party,  but  there  is  no  evi- 
dence to  impeach  his  general  character  for  truth  and  veracity. 
Sherring  is  a  detective,  and  it  is  urged  that  his  testimony  is 
unreliable.  It  is  true  that  the  testimony  of  a  professional  detect- 
ive is,  in  divorce  cases,  to  be  subjected  to  close  scrutiny  and 
received  with  great  caution,  but  it  is  not  to  be  unceremoniously 
thrown  out.  Hurlzig  v.  Hurtzig,  17  Stew.  Eq,  329  ;  affirmed  in 
18  Stew.  Eq.  869.  If  corroborated  by  the  testimony  of  other 
witnesses  or  by  circumstances,  and  it  is  consistent,  and  not  grossly 
improbable,  it  should  be  accorded  due  weight  One  ground  for 
suspicion  of  such  testimony  is,  that  it  is  to  the  pecuniary  interest 
of  the  witness  to  create  situations  which  will  compromise  the 
person  he  seeks  to  detect,  and  to  bring  about  or  create  facts 
which  he  is  employed  to  ascertain,  and  that  his  com>pensation  is 
in  a  measure  dependent  on  his  success  in  these  regards*  These 
elements  of  distrust  do  not  exist  to  any  extent  with,  reference  to 
Sherring's  testimony  in  this  case.  The  situation  presented  itself, 
and  his  compensation,  if  any,  was  not  dependent  on  success ;  he 
was  called  on  to  go  more  as  a  witness  than  as  a  detective. 

CLaughlin,  the  other  witness,  is  a  police  oflBoer  of  Elizabeth, 
who  has  no  apparent  interest  in  the  controversy  worthy  of  con- 
sideration, stands  unimpeached,  and  no  reason  is  given  why 
entire  reliance  should  not  be  placed  on  his  testimony.  It  is 
true,  he  was  not  present  when  the  other  two  men  went  into  the 
room,  but  his  evidence  gives  substantial  corroboration  to  their 
account  of  the  transaction. 

It  is  urged  by  counsel  for  Mrs.  McGrail  that  the  story  related 
is  improbable. 

The  testimony  as  to  the  arrangement  of  the  house  is  very 
unsatisfactory.  As  near  as  I  can  ascertain,  the  house  stands  some 
ten  feet  back  from  the  street ;  there  are  three  rooms  on  the  first 
floor,  called  the  front  room,  the  middle  room  and  the  kitchen; 
there  is  a  piazza  and  an  entrance  on  the  side,  presumably  into 
the  middle  room,  and  an  entrance  into  the  kitchen;  a  bay- 
window  in  the  front  room,  five  feet  from  the  ground,  feces  the 
street;  the  side  door  is  partly  of  glass  and  there  is  a  window 
opening  on  the  piazza.     Some  idea  must  be  had  of  the  arrange- 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]  MAY  TERM,  1891.  635 

McGrail  v.  McGrail. 

ment  of  the  house  to  judge  of  oue  objection  of  improbability,  and 
the  above  is  the  most  satisfactory  I  can  extract  from  the  evidence. 
It  is  too  indefinite  to  base  any  positive  conclusions  upon,  but  suf- 
ficient to  dispose  of  one  insistment  on  this  head.  O'Laughlin  tes- 
tifies that  McGrail  and  Sherring  went  into  the  kitchen,  while  he 
watched  the  front  door  to  prevent  the  escape  of  any  one,  and  that 
he  heard  them  break  in  the  kitchen  door.  Counsel  urges  that  it 
is  incredible  that  these  parties  in  the  front  room  would  have 
suffered  themselves  to  be  detected  in  the  compromising  situation 
sworn  to,  if  McGrail  made  so  much  noise  getting  into  the  kitchen 
that  (yLaughlin,  watching  the  front  doot,  could  have  heard  him. 
But  this  depends  entirely  on  the  relative  situation  of  the  persons. 
If  thedoor  O'Laughlin  watched  was  the  entrance  into  the  middle 
room,  and  the  doors  between  that  room  and  the  front  room,  as 
well  as  the  kitchen,  were  closed,  and  if  O'Laughlin  stood  on  the 
walk  at  the  side  of  the  house,  it  is  altogether  probable  he  could 
have  heard  a  noise  at  the  kitchen  door  which  the  persons  in  the 
front  room  did  not  hear,  particularly  as  his  attention  was  awake 
to  the  noise,  and,  if  the  story  is  true,  theirs  was  not.  This  objec- 
tion is  effectually  disposed  of,  however,  by  the  fact  that  the  testi- 
mony of  both  Mrs.  McGrail  and  Conlon  indicates  that  the  first 
intimation  they  had  of  McGrail's  visit  was  wlien  he  got  into  the 
room  where  they  were,  and  that  they  did  not  hear  him  either 
getting  into  the  kitchen  or  coming  through  the  middle  room. 

It  is  next  urged,  that  the  story  of  these  witnesses  is  improba- 
ble from  the  fact  that  the  bed  clothing  was  undisturbed.  But 
the  bed  forms  no  part  of  the  story  as  related,  and  it  is  altogether 
too  speculative  to  disbelieve  a  statement  as  improbable  on  a  sur- 
mise as  to  what  means  would  probably  be  selected  by  the  accused 
for  the  commission  of  a  crime. 

It  is  further  said  that  the  curtain  of  the  front  window  was  up, 
and  that  a  person  in  the  street  could  see  into  the  room.  But  it 
is  one  of  the  uncontradicted  parts  of  the  husband's  story  that 
these  parties  were  in  the  dark  when  surprised  by  the  entrance 
of  McGrail  and  Sherring.  The  visitor,  Mrs.  Berry,  speaks  of  a 
light  when  she  was  there.  Conlon  speaks  of  Mrs.  McGrail 
lighting  her  visitor  out.     Yet,  a  very  few  minutes  after  they  are 
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in  the  rootn  with  the  door  closed,  and  it  was  so  dark  that  the 
husband  and  his  witness  made  their  discovery  by  lighting  matches, 
until  the  lamp  was  found  burning  so  dimly  that  it  did  not  even 
disclose  its  whereabouts.  Neither  Mrs.  McGrail  nor  Conlon  deny 
it  was  dark  in  the  room,  nor  that  McGrail  and  Sherring  lighted 
matches  in  order  to  see.  This  destroys  all  the  point  of  the  argu- 
ment, that  it  was  improbable  these  parties  would  be  guilty  of  the 
acts  charged,  with  the  window  curtain  in  the  condition  it  was. 

Comment  is  made  on  the  discrepancy  of  the  witnesses  as  to 
time.  Sherring  says  he,  just  after  reaching  there,  heard  a  clock 
strike  ten,  and  that  it  was  half-past  ten  by  McGrail's  watch 
after  the  trouble  was  all  over.  This  is  the  only  testimony  which 
pretends  to  be  accurate ;  the  other  is  simply  the  opinion  of  the 
witnesses.  Nothing  is  more  uncertain  and  unreliable  than  the 
testimony  of  witnesses  as  to  the  time  occupied  in  a  transaction. 
There  are  situations  when  moments  seem  hours  and  others  when 
time  flies  imperceptibly,  and  witnesses  should  not  be  discredited 
because  of  a  difference  of  opinion  or  judgment  on  such  a  point. 

Thei-e  is  not,  in  my  opinion,  sufficient  substance  in  the  above 
objections  urged  to  cast  reasonable  doubt  upon  the  testimony 
produced  by  the  husband. 

The  wife  and  Conlon  both  deny  their  guilt.  The  testimony 
of  the  wife  is  competent,  but  when  it  is  uncorroborated  by  any 
evidence,  save  that  of  the  alleged  paramour,  it  cannot  be  relied 
on  to  break  down  an  otherwise  established  case. 

It  was,  of  course,  necessary  for  her  to  explain  facts  which 
would  not  admit  of  contradiction. 

Why  should  she,  a  married  woman,  living  separate  from  her 
husband,  harbor  a  man  at  that  time  of  night  in  her  bed-room? 
Mrs.  McGraiPs  excuse  for  the  presence  of  Conlon  that  night 
in  her  house  is,  that  he  came  there  to  fix  a  stove,  and  that  he 
remained  there  until  she  could  replenish  the  fire,  when  she  was 
going  to  take  him  home.  She  says  after  letting  Conlon  in  and 
her  visitor,  Mrs.  Berry,  out,  she  told  Conlon  to  sit  down  until 
she  put  some  coal  on  the  stove  and  she  would  then  go  home  with 
him ;  that  she  went  to  the  kitchen,  got  some  coal  and  brought 
it  into  the  front  room ;  had  part  of  the  stove  open,  but  had  not 
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put  any  coal  on  the  fire,  when  her  husband  rushed  into  the  room 
and  attacked  Conlon. 

Does  her  story  satisfactorily  explain  suspicious  facts  ?  Is  it 
probable  and  is  it  corroborated  ? 

She  says  she  did  not  expect  Conlon,  and  he  does  not  pretend 
he  went  that  evening  by  appointment,  but  both  agree  that  he  had 
been  there  previously  to  fix  the  stove  and  was  not  able  to  do  so 
because  there  was  a  fire  in  it.  It  clearly  appears  that  the  night 
in  question  was  cold ;  there  is  some  discrepancy  in  the  testimony 
as  to  whether  it  was  raining  or  not,  but  there  can  be  no  dispute 
but  that  it  was  such  a  night  when  it  was  altogether  probable  there 
would  have  been  a  fire  in  the  stove ;  it  is  in  the  last  degree  sus- 
picious that  this  man  went  to  the  house  of  a  married  woman, 
living  separate  from  her  husband,  at  ten  o'clock  on  a  cold  night, 
in  March,  to  fix  a  stove  he  knew  could  not  be  fixed  if  there  was 
a  fire  in  it. 

But  why  ask  him  to  remain?  Her  excuse  is,  his  intoxicated 
condition. 

Evidence  shows,  I  think,  he  was  under  the  influence  of 
liquor,  but  it  is  questionable  if  to  the  degree  Mrs.  McGrail  con- 
tends for,  which  would  indicate  helplessness  and  probable  inca- 
pacity ;  he  was  sober  enough  to  find  the  house,  come  there  alone, 
go  to  the  right  entrance  and  speak  about  fixing  the  stove.  He 
certainly  might  have  been  trusted  to  go  a  few  steps  further  to  his 
own  home.  He  is  shown  to  have  been  intoxicated  at  six  o'clock 
in  the  evening,  but  it  was  near  ten  when  he  reached  Mrs. 
McGrail's,  and  the  doctor  says  when  he  saw  him  he  was  not 
drunk.  The  beating  McGrail  gave  him  might  have  had  the 
effect  of  sobering  him,  but  I  do  not  believe  from  the  evidence 
that  Conlon  was  either  stupified  or  helpless  when  he  went  to  the 
house,  and  I  think  he  correctly  describes  his  condition  when  he 
says  he  was  "  betwixt  and  between."  His  memory  is  good  as  to 
what  transpired.  He  remembers  going  to  the  house;  the  fact 
that  Mrs.  McGrail  admitted  him ;  that  there  was  a  lady  visitor 
there  whom  Mrs.  McGrail  lighted  to  the  door;  that  he  spoke  of 
fixing  the  stove,  and  the  particulars  of  McGraiFs  attack  on  him, 
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the  pistol  and  what  was  said.  There  is  no  apparent  lapse  of 
memory. 

How  fitr  is  Mrs.  McGrail  corroborated?  She  says  Mrs. 
Berry  was  at  her  house  from  five  o'clock  until  near  ten.  Mrs. 
Berry  says  she  did  not  go  there  until  between  nine  and  ten 
o'clock.  Conlon  swears  he  heard  and  saw  nothing  about  getting 
any  coal  to  put  on  the  fire ;  that  the  only  thing  that  was  done 
after  Mrs.  Berry  left  was  his  arranging  to  come  there  on  Monday 
to  fix  the  stove. 

There  is  the  widest  discrepancy  in  the  testimony  as  to  where 
the  lamp  was;  one  says  it  was  in  one  place  and  others  in 
another,  but  all  agree  that  it  was  dark  in  the  room  in  which  the 
parties  were  found.  This  is  sought  to  be  accounted  for  by  the 
fact  that  the  oil  in  the  lamp  was  low.  But  why  not  light 
another?  This  lamp  was  burning  when  Mrs.  Berry  was  there; 
Conlon  says  Mrs.  McGrail  used  it  to  light  her  out ;  she  went 
out,  it  is  presumed,  of  the  middle  room  door.  Why  was  the 
lamp  left  in  that  room,  or,  if  in  the  other,  why  was  it  burning 
so  dimly,  and  why  was  the  door  between  the  two  rooms  closed, 
aft«r  bringing  the  coal  in  (if  it  was  brought  in),  as  the  parties 
must  pass  through  it  to  go  out  after  the  coal  was  put  in  the 
stove  ? 

It  is  a  significant  fact  that  after  McGrail  had  cruelly  beaten 
Conlon  over  the  head  with  the  butt  end  of  his  revolver,  and  the 
latter,  cut  and  bleeding,  got  into  his  house  with  the  assistance  of 
Mrs.  McGrail  and  some  other  person,  that  no  mention  was 
made  of  the  true  cause  of  his  injury.  He  told  Mrs.  Dingham 
that  he  slipped  or  fell  down,  and  in  some  way  or  other  evaded 
Dr.  Donovan's  inquiry  as  to  how  he  got  the  blow,  although  he 
says  he  told  him  he  was  struck,  and  that  McGrail's  name  was 
mentioned: 

I  am  constrained  by  the  evidence  to  find  that  the  complainant 
is  guilty  of  the  charge  made  in  the  cross-bill,  and  advise  a  decree 
m  favor  of  the  husband. 
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V. 

Lewis  C.  Potter  and  Grace  Potter. 

1.  While  a  trust  in  lands,  created  by  parol,  must,  in  an  attempt  to  enforce^ 
the  trust,  be  manifested  by  writing  duly  signed,  it  is  competent,  after  the  trust 
has  been  terminated,  by  a  conveyance  of  the  property  by  the  trustee,  to  prove 
the  trust  by  parol  evidence. 

2.  The  true  consideration  of  a  deed  may  be  shovm  by  parol  evidence,  though, 
it  vary  from  that  expressed. 

On  bill,  answer,  replication  and  proofs  in  open  court. 

Mr.  Anthony  Engdbrecht  and  Mr.  Stephen  B.  Ransom,  for  the^ 
complainant. 

Mr.  Henry  S.  White,  for  the  defendants. 

Green,  V.  C. 

This  action  was  originally  brought  by  George  M.  Silvers,  aa^ 
an  attaching  creditor  of  the  defendant  Lewis  C.  Potter,  to  set 
aside  a  conveyance,  made  by  Lewis  C.  Potter  to  the  other  defend- 
ant Grace  Potter,  of  certain  lands  at  Rutherford,  in  this  state; 
The  attachment  was  issued  April  25th,  1888,  and  levied  on  the- 
property  in  question. 

Waldorf  H.  Phillips,  a  creditor,  applied  under  the  attachment 
in  the  suit,  and  judgment  was  entered  March  12th,  1889,  in- 
favor  of  Silvers  and  Phillips,  for  the  amount  of  their  claims, 
respectively,  as  proved.  Subsequent  to  the  commencement  of 
this  suit  Waldorf  H.  Phillips  was  admitted  as  a  party  complain- 
ant herein. 

The  property  in  question  originally  belonged  to  Sarah  L.  Pot- 
ter, the  mother  of  the  defendants,  who,  by  a  deed  dated  May 
24th,  1881,  conveyed  the  same  to  the  defendant  Lewis  C.  Potter; 
This  deed  is  expressed  to  have  been  "  in  consideration  of  one 
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•dollar  and  other  good  and  valuable  consideration."  It  was  not 
recorded  until  November  20th,  1886. 

The  deed  sought  to  be  set  aside  as  fraudulent  was  made  by 
Lewis  C.  Potter  to  Grace  Potter,  and  is  dated  November  18th, 
1886,  and  was  recorded  November  23d,  1886,  and  is,  as 
expressed,  ''  in  consideration  of  one  dollar  and  other  valuable 
consideration." 

A  release  from  taxes,  given  by  the  inhabitants  of  Bergen  to 
liewis  C.  Potter,  dated  December  12th,  1881,  and  recorded 
November  20th,  1886,  was  also  put  in  evidence. 

The  bill  claims  that  the  conveyance  of  this  property  by  Lewis 
C.  Potter  to  his  sister,  by  the  deed  dated  November  18th,  1886, 
was  fraudulent  and  void  as  against  creditors,  and  particularly  as 
gainst  the  complainant. 

The  answer  of  the  defendants  is,  that  this  property  was  origi- 
nally owned  by  their  mother,  and  was  by  her  conveyed  to  her 
son  Lewis,  to  be  by  him  held  in  trust  for  himself  and  his  brother 
^nd  sisters,  two  of  whom  were  infants,  in  order  to  enable  the 
property  to  be  sold  without  much  expense  and  trouble,  he  being 
the  only  male  member  of  the  family  who  was  of  age ;  and  that 
he,  being  perfectly  solvent,  and  about  to  change  his  residence 
from  the  State  of  New  Jersey  and  begin  business  elsewhere, 
deemed  it  better  to  put  the  title  of  the  property  in  the  name  of  his 
sister,  who  was  at  home  taking  charge  of  the  children,  and  who 
-could  execute  a  deed  for  tlie  property,  if  a  purchaser  was  found 
therefor,  with  less  trouble  and  expense,  and  that  the  understand- 
ing was,  and  is,  that  Grace  Potter  is  to  hold  the  land  and  prem- 
ises subject  to  the  same  trust  under  which  he  held  them,  and 
that  each  of  the  said  children  had  an  equal  interest  in  the  lands 
and  premises,  namely,  one-sixth.  That  before  the  time  of  the 
conveyance  to  his  sister,  he  had  used  money  which  belonged  to 
his  brother  and  sisters,  and  was  indebted  to  them,  and  that  his 
interest  in  the  premises  was  to  be  held  by  his  sister  for  herself 
and  her  other  brother  and  sisters,  and  that  said  conveyance  was 
given,  so  far  as  his  one-sixth  interest  was  concerned,  to  pay  and 
satisfy  that  indebtedness. 
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lu  short,  the  defence  is  that  Lewis  C.  Potter  held  the  title  to- 
this  property,  for  the  purpose  of  making  title  to  any  purchaser 
who  might  be  obtained,  for  the  benefit  of  his  mother,  his  brother, 
sisters  and  himself;  that  he  was  indebted  to  them  and  conveyed 
this  property  to  his  sister,  charged  with  the  same  trust  under 
which  he  held  it,  and  that  so  far  as  he  might  have  had  any  inter- 
est in  the  property,  it  was  to  pass  under  the  deed,  in  payment  of 
his  obligation. 

The  conveyance  to  the  sister  was  in  the  lifetime  of  the  mother. 
The  complainant  insists  that  this  was  a  voluntary  conveyance, 
which,  under  the  decision  of  Hagerman  v.  Buchanariy  18  Siew^ 
Eq.  ^9^y  was  absolutely  void  as  against  creditors  whose  debt* 
existed  at  the  time.  So  far  as  the  indebtedness  to  the  complain- 
ant Silvers  is  concerned,  it  was  not  incurred  until  after  the  con-, 
veyanoe,  and  the  principle  invoked  does  not  apply. 

The  judgment  of  Phillips  is  based  upon  a  claim  for  services^ 
rendered  by  him,  as  a  member  of  the  bar  of  New  York,  through 
a  series  of  years  anterior  to  the  date  of  the  deed.  These  service* 
were  performed,  as  he  says,  in  his  capacity  as  counsel  for  these 
parties,  in  litigations  and  advice  with  reference  to  their  property. 
It  would  appear,  although  not  clearly,  that  this  property  had 
once  been  owned  by  the  father  of  these  defendants,  and  had  been 
conveyed  by  him  through  a  third  party  to  his  wife,  their  mother. 
That  subsequently  he  had  made  an  assignment,  and  that  that 
assignment  had  been  filed  in  New  Jersey.  The  litigation  in 
which  Mr.  Phillips  was  employed  had  taken  place  in  New  York, 
I  assume,  against  the  assignee.  The  defendants  insist  that  the 
principle  referred  to  does  not  apply  in  this  case  with  reference  ta 
the  claim  of  Phillips,  and  that  the  complainants  can  have  na 
relief  on  the  ground  that  the  conveyance  attacked  is  tainted  with 
actual  fraud,  because  the  deed  from  Lewis  C.  Potter  to  Grace 
Potter  was  not  a  voluntary  conveyance,  but  only  a  transfer  of  a 
trust  estate  upon  which  neither  of  the  complainants  ever  had  any 
lien  at  law  or  in  equity. 

The  important  question  is  in  r^rd  to  the  character  of  the 
interest  which  Lewis  bad  in  this  property.     The  deed  from  hi» 
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mother  to  himself  is,  on  its  face,  an  absolute  conveyance  of  the 
property  with  covenants  of  warranty. 

It  is  claimed  that  parol  evidence  is  not  admissible  to  establish 
the  fact  that  this  was  a  conveyance  of  this  property,  by  the  mother 
to  the  son,  to  be  held  in  trust  by  him  for  her  and  his  brothers 
and  sisters. 

If  the  effort  on  the  part  of  the  defendants  at  this  time,  was  to 
establish  such  a  trust,  then  the  contention  of  the  complainant 
would  be  well  founded ;  neither  the  mother,  nor  any  one  claim- 
ing under  her,  could,  under  the  statute  of  frauds,  in  the  face  of 
this  absolute  conveyance,  ^tablish,  by  parol  testimony,  that  it 
was  only  a  conveyance  of  the  property  to  Lewis  in  trust.  Nor 
could  Lewis,  under  the  statute  of  frauds,  make  an  effective  parol 
declaration  of  trust  of  the  lands  conveyed  to  him  by  such  a 
deed.  But  it  was  entirely  competent  for  Lewis,  so  long  as  he 
held  the  title  to  the  property,  to  have  made  a  bona  fide  declaration 
of  trust  in  writing,  and,  if  so  made,  the  same  would  have  been 
valid  against  his  heirs  and  creditors. 

If  he  had  not  made  this  deed,  but  had  bona  fide  executed  a 
proper,  declaration  of  trust,  it  would  have  been  good  against 
these  creditoi*s,  even  if  made  after  their  attachments  had  been 
levied.  Oardnei*  v.  Rowe,  2  Sim.  &  8.  84,6 ;  S.  C,  on  appeal, 
-5  Ru88.  ^68,  "A  lease  was  granted  to  W.,  who  afterwards  com- 
mitted an  act  of  bankruptcy  and  then  executed  a  deed  stating 
that  his  name  had  been  used  in  the  lease  in  trust  for  R.,  and 
declaring  the  trust  accordingly."  A  bill  was  filed  on  behalf  of 
the  creditors  of  W.,  under  the  commission  in  bankruptcy,  claim- 
ing the  lease  as  part  of  his  estate,  and  the  court  directed  an  issue 
to  try  whether  W.'s  name  was  used  in  the  lease  as  a  trustee  for 
R.  The  jury  having  found  a  verdict  in  the  affirmative,  it  was 
held  that  the  declaration  of  trust  was  valid,  though  executed 
after  bankruptcy,  and  that  the  lease  did  not  pass  to  W.'s 
assignee.  The  question  in  such  a  case,  is,  of  course,  whether  the 
•estate  was  in  fact  conveyed  in  trust. 

The  statute  of  frauds  covering  this  point  is  a  rule  of  evidence. 
It  provides  that  the  trust  must  be  manifested  or  proved  by  a 
sufficient  writing,  but  a  trust  can  still  be  created  by  parol.     It 
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cannot  be  enforced  in  a  court  while  it  rests  in  parol  alone,  because 
the  statute,  intervenes  and  says  that  it  must  be  manifested  or 
proved  by  writing.  There  is,  however,  nothing  which  requires 
that  the  writing  should  be  executed  at  the  time  that  the  trust  is 
created — in  &ct,  it  may  continue  to  rest  in  })arol  and  not  be 
declared  until  the  trustee  dies,  and  then  may  be  so  declared  by 
his  will. 

Lewin  on  Tt-uds  {Text-Book  series) ,  Vol.  1  p,  138:  "The 
statute  will  be  satisfied  if  the  trust  can  be  manifested  and  proved 
by  any  subsequent  acknowledgment  by  the  trustee,  as  by  an 
•expressed  declaration  by  him  or  any  memorandum  to  that  effect, 
or  by  a  letter  under  his  hand,  by  his  (signed)  answer  iu  chan- 
-cery,  or  by  an  aflSdavit,  or  by  a  recital  in  a  bond  or  a  deed,  and 
the  trust,  however  late  the  proof,  operates  retrospectively  from* 
the  time  of  its  creation.''  Dean  v.  Deany  1  Stock,  ^25  ;  Ownes 
v.  Oumesy  8  C.  E.  Or.  60;  Jamison  v.  Miller,  12  C.  E.  Gr. 
686;  MeVay  v.  McVay,  16  Stew..  Eq.  4? ;  Newldrk  v.  Place, 
S  Dick.  Ch.  Rep.  4,77. 

We  have,  then,  this  condition.  Mrs.  Potter  conveyed  this 
property  by  an  absolute  deed  to  her  son.  It  may  have  been 
that,  at  the  time  of  such  conveyance,  a  trust  was  created  by 
parol,  which  trust  would  continue  impressed  upon  Lewis's  estate 
in  conscience,  but  which  could  not  be  enforced  in  any  court 
because  not  manifested  in  writing.  He  does  not  make  any 
•declaration  of  the  trust  in  writing.  He,  however,  says  that  he 
has  executed  the  trust ;  that  so  far  as  he  is  concerned  he  holds 
the  title  no  longer,  and  that  his  trust  has  been  discharged. 

The  effort,  then,  of  the  defendants  is  not  to  enforce  a  trust. 
They  say  the  trust  is  at  an  end  so  far  as  Lewis  is  concerned,  and 
the  question  which  is  then  presented  is  the  same  as  that  which 
would  have  been  presented  had  Lewis  made  a  declaration  of 
trust  in  writing,  namely,  was  any  trust,  in  fact,  created  by  parol 
at  the  time  his  mother  conveyed  the  property  to  him? 

This  is  a  question  which  must  be  settled  by  parol  testimony. 
When  rights  of  third  parties  intervene,  and  a  question  is  raised 
iirhether  a  trust  by  parol  has  in  fad;  been  created,  recourse  must 
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necessarily  be  had  to  parol  testimony  to  prove  what  actually  took 
place. 

In  Smith  v.  Hoioell,  8  Stock  3^9  (at  p,  358),  Chancellor  Wil- 
liamson says :  '^  The  statute  does  not  require  that  the  trust  shall 
be  created  by  a  writing,  but  that  it  shall  be  manifested  and  proved^ 
by  writing.  This  trust  was  created  on  the  19th  of  July,  1828, 
when  the  deed  was  executed  to  Walter  Kirkpatrick;  but  to 
manifest  and  prove  this  trust  a  writing  was  necessary — ^that  is,, 
the  cestui  que  trust  could  not  establish  the  trust  by  parol.  He 
must  prove  it  by  written  evidence.  When  this  written  evidence 
was  made,  whether  it  was  coeval  with  the  trust  or  was  executed 
afterwards,  cannot  effect  the  trust.  A  question  of  fraud — that 
is,  whether  the  trust  was  really  created  at  the  time  of  the  execu- 
tion of  the  instrument,  or  deed  to  which  the  manifestation  of  the 
trust  refers — is  always  an  open  question.  Suppose  a  judgment, 
or  some  other  lien,  had  attached  to  the  property  in  the  interval 
between  the  execution  of  the  deed  and  the  declaration  of 
trust,  it  would  have  been  necessary,  in  order  to  defeat  such  lien, 
to  show  that  the  trust  was  bona  fide  created  at  the  time  of  the 
execution  of  the  deed.  This,  however,  might  be  done  by  parol ; 
because  the  statute  does  not  require  that  the  trust  should  be  cre- 
ated but  only  manifested  in  writing.''  In  Jamison  v.  Millery  12 
C.  E.  Gr.  586  (at  p.  592),  Mr.  Justice  Dixon  says :  "  The  parties 
able  to  create  the  trust  were  Charles  and  James  Dugan,  in  whom, 
except  for  this  trust,  the  whole  l^al  and  equitable  estate  vested  at 
the  time  this  trust  was  created.  Charles,  under  whom  the  com- 
plainant claims,  declared  the  trust  in  his  letter  to  Mrs.  Jamison 
before  the  complainant's  alleged  rights  attached.  Since  that  time 
James  has  evidenced  the  trust  by  executing  it ;  and  Charles  and 
James  have  both  united  in  a  manifestation  of  it  by  their  joint 
answer  in  this  cause.  The  fact  that  these  later  writings  were  signed 
after  the  complainant's  claims  intervened,  does  not  rob  them  of 
their  eflBcacy  under  the  statute.  The  writings  are  but  evidence;: 
the  trust  is  anterior  and  independent ;  and  the  riglits  which  the 
court  regards  are  those  that  spring  from  the  creation,  not  the  mere 
proof  of  the  trust.  There  is  no  inequity  in  permitting  the  trustee 
of  an  express  trust  to  make  evidence  upon  which  the  courts  can* 
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recognize  and  effectuate  it,  in  order  that  the  expectations  of  his 
creditors,  who  attempt  to  enforce  their  remedies  against  the  trust 
estate,  may  be  disappointed,"  citing  Gardner  v.  Rowe,  supra. 
See,  also,  Eaton  v.  Eaton,  6  Vr.  290. 

We  have,  then,  Lewis  Potter  in  the  position  of  having  executed' 
the  trust,  if  one  existed,  with  the  only  question  remaining  as  to 
whether  the  property  was  in  fact  conveyed  to  him  in  trust,  upon 
which  question  parol  evidence  is  admissible. 

He  says  that  his  mother  thought  it  was  best  to  dispose  of 
this  property  as  they  needed  the  money  very  badly;  that  he 
went  to  Mr.  Phillips,  who  was  doing  legal  business  for  him 
at  that  time,  and  asked  him  what  would  be  the  best  method 
for  him  to  dispose  of  the  property,  whether  his  mother  could 
sell  it,  she  being  an  invalid,  and  he  (Phillips)  told  him  that 
there  was  a  cloud  ou  the  title,  and  that  neither  he  (Potter) 
nor  his  mother  could  not  dispose  of  the  property,  and  that  he 
(Potter)  had  better  have  that  property  made  over  in  his  name  if 
his  mother  wanted  to  dispose  of  it  for  their  benefit;  that 
Phillips  drew  the  deed,  and  that  the  property  became  his  (Pot- 
ter's) to  dispose  of  for  the  benefit  of  his  mother  and  his  sisters 
and  brother.  After  the  death  of  his  mother  he  was  to  do  the 
same  thing  for  his  brother  and  sisters — that  is,  dispose  of  the 
property  if  it  could  be  done. 

No  actual  consideration  was  paid  by  him  to  his  mother  for  the 
conveyance. 

Mr.  Phillips,  one  of  the  complainants,  admits  he  drew  the 
deed  from  Mrs.  Potter  to  her  son.  He  did  not  see  Mrs.  Potter, 
but  thinks  she  wrote  a  letter  to  him,  his  conference  having 
been  with  her  son  Lewis. 

He  was  asked,  "Who  advised  that  the  deed  be  made?"  and 
he  says :  "  There  was  some  trouble  about  the  title  to  the  property 
as  it  stood ;  I  was  asked  which  was  the  best  way  to  clear  up  the 
title,  and  I  gave  that  advice."  He  was  asked,  "  You  advised 
Mrs.  Potter  to  convey  it  to  her  son ?"  to  which  he  says,  "I  told 
Dr.  Potter  so."  He  says  further,  in  substance,  they  were 
desirous  of  selling  it  so  as  to  pay  him  (Phillips) ;  there  was  a 
flaw  in  tlie  title,  and  he  gave  the  advice  to  clear  up  the  title; 
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that  it  was  deeded  by  his  advice  to  the  son — ^he  advised  that  the 
title  could  be  cleared  up  iu  that  way.  He  did  not  see  Mrs.  Potter 
at  all  in  the  matter,  but  advised  Dr.  Potter  that  the  title  could 
be  cleareil  up  in  that  way.  Afterwards  that  he  advised  the  deed, 
so  that  it  could  be  sold  by  him  (Lewis) ;  he  advised  its  being  put 
in  his  name ;  that  there  was  an  equitable  and  legal  title,  and  that 
was  to  mei^ge  the  two  so  that  he  could  sell  it.  So  far  as  he 
(Phillii>s)  understood  at  the  time,  it  belonged  to  his  (Potter's) 
mother. 

From  this  evidence  it  appears  that  the  property  belonged  to 
Mrs.  Potter,  and  that  by  the  advice  of  this  complainant  Phillips 
it  was  conveyed  by  her  to  her  son  so  that  a  title  could  be  given 
for  it.  We  are  not  favored  with  any  explanation  as  to  how  the 
mere  conveyance  by  Mrs.  Potter  to  her  son  could  enable  him  to 
give  any  better  title  than  she  could  herself,  but  we  have  knowl- 
edge brought  to  him  (Phillips)  that  this  conveyance  was  simply 
a  transfer  of  the  title  for  the  purpose  of  enabling  the  son  to  make 
a  sale  of  the  property  for  the  benefit  of  the  family.  This  is  re- 
enforced  by  the  statement  of  Lewis  himself  as  to  the  terms 
under  which  he  received  and  held  the  title. 

This  is  a  creditor's  bill,  which  is  allowed  in  this  state  to  be 
maintaineil  by  an  attaching  creditor,  whose  writ  had  been  levied 
upon  real  estate,  for  the  purpose  of  clearing  up  any  l^al  cloud 
which  may  rest  upon  the  title  of  the  defendant  in  attachment 
The  attachment  is  levied  upon  the  right,  title  and  interest  of  the 
defendant  in  attachment  in  the  real  estate  levied  upon.  The 
theory  is  that  no  realization  by  proceedings  at  law  can  be  had 
of  such  levy,  because  some  impediment  has  been  interposed  by 
a  fraudulent  conveyance,  and  the  bill  is  suffered  to  be  brought 
for  the  purjx^se  of  removing  this  obstacle,  in  order  that  the  legal 
process  may  reach  the  intere:?t  of  the  defendant.  If  that  interest 
is  a  beneficial  one  which  inures  to  the  advantage  of  the  defend- 
ant, the  attachment  levy  has  seized  something  substantial.  If, 
however,  the  defendant  in  attadiment  holds  the  property  or  has 
held  it  simply  as  a  naked  trustee,  the  levy  of  the  attachment  has 
taken  hold  of  nothing  which  can  be  transformed  into  satisfiKtioa 
of  his  debts. 
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Lewis  had  no  title  to  this  property  at  the  time  the  attachment 
was  levied.  The  only  title  which  he  ever  held  in  it  was  by  the 
■deed  from  his  mother,  which  was  executed  to  him  under  such 
•circumstances  that  he  must  be  r^arded  simply  as  a  trustee. 
Any  beneficial  interest  which  he  might  have  had  prospectively 
in  the  property  on  the  death  of  his  mother,  which  did  not  happen 
until  after  the  conveyance  to  his  sister,  cannot  be  considered  as 
one  reached  by  the  attachment. 

The  views  above  expressed  would  render  an  examination  of 
•other  points  unnecessary,  unless  it  is  that  Lewis  has  a  beneficial 
interest  in  an  undivided  sixth  of  the  property. 

It  is  claimed,  however,  that  any  interest  Lewis  might  other- 
wise have  had  in  the  property,  was  conveyed  by  the  deed  in  dis- 
<;harge  of  an  indebtedness  to  his  mother.  The  deed  is  expressed 
to  be  "  in  consideration  of  one  dollar  and  other  valuable  consid- 
•eration."  On  the  trial  it  was  proposed  to  show  the  true  con- 
sideration, which  was  objected  to  on  the  ground  that  parol 
evidence  could  not  be  received  to  show  any  consideration  other 
than  that  so  expressed.  This  position  is  untenable.  The  authori- 
ties in  this  state  are  clear,  that  the  true  consideration  of  a  deed 
may  be  shown  by  parol,  though  it  vary  from  that  expressed,  but 
not  to  vary  or  enlarge  the  grant.  Monns  Canal  v.  Ryeraon^  3 
Dutch,  4S7,  The  recital  in  the  deed  is  not  conclusive  as  to  the 
amount  of  the  consideration.  Adams  v.  Hudson  County  Bank, 
£  Stock  535;  Herbeii  v.  Schofield,  1  Stock.  ^2.  If  it  was 
otherwise,  the  evidence  in  this  case  was  still  admissible.  The 
objection  is  based  on  the  general  rule  that  parol  evidence  is  inad- 
missible to  vary  a  written  contract.  But  the  evidence,  offered 
and  produced,  cannot  be  claimed  to  vary  or  change  even  the 
terms  of  the  consideration  named  in  this  deed,  for  it  is  expressly 
stated  to  be  "  in  consideration  of  one  dollar  and  other  valuable 
■consideration." 

It  appears  that  Lewis  had,  some  years  before,  induced  his 
mother  to  mortgage  a  piece  of  property  which  she  owned  in 
Brooklyn,  to  raise  the  sum  of  $900  to  loan  to  him  to  go  into  a 
business  speculation,  on  the  promise  by  him  to  pay  it  back  to  her 
as  soon  as  he  could;  that  he  was  unsuccessful  in  his  venture, 
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and  the  result  was  that  the  mortgage  on  the  BixK)klyn  prop- 
erty was  foreclosed,  the  property  sold,  bought  in  by  a  stranger 
and  lost  to  the  family,  and  that  it  stood  as  a  claim  against  him,, 
which  he  recognized  at  the  time  of  his  conveyance  of  the  property 
to  his  sister. 

It  is  urged,  by  the  other  side,  that  Lewis  had  contributed' 
from  time  to  time,  to  the  support  of  the  family,  sums  of  money 
which  were  more  than  suflScient  to  have  discharged  any  assumed 
indebtedness. 

This  is  a  question  of  payment  which  it  was  for  them  to  settle 
among  themselves.  If  the  son  borowed  money  from  his  mother, 
to  procure  which  she  mortgaged  her  estate,  and  lost  it  under 
foreclosure,  and  the  son  afterwards  elected  to  contribute  to  the 
support  of  his  widowed  mother  and  sisters  and  infant  brother,, 
without  regarding  such  donation  as  a  payment  of  his  indebted- 
ness, the  transaction  is  not  obnoxious  to  any  principles  of  law, 
equity  or  honesty,  and  will  not  be  disturbed  unless  other  facts 
disclose  the  taint  of  a  fraudulent  intent. 

In  considering  the  question  as  now  presented,  we  assume  that 
Lewis  held  the  title  for  his  mother,  five  other  children  and 
himself,  each  on  the  death  of  the  mother  to  be  entitled  to  one- 
sixth,  which  would  give  Lewis  a  prospective  one-sixth  interest 
in  the  property,  and  that  Grace,  the  mother  being  now  dead,, 
would  hold  an  undivided  sixth  for  the  benefit  of  Lewis,  if  he 
has  not  parted  with  it.  They  both  claim  he  has  no  interest, 
having  transferred  it  in  payment  of  his  indebtedness  to  his 
mother. 

It  was  entirely  competent,  under  the  decisions  in  this  state,  for 
Lewis  to  convey  his  interest  in  discharge  of  an  indebtedness  to 
his  mother  or  sisters  and  brother,  and  if  the  same  was  done  in 
good  faith  it  was  perfectly  good  as  against  his  other  creditors, 
being  only  a  preference  given  by  him  to  the  claim  of  his  relatives- 
over  that  of  the  others.  There  is  nothing  in  the  evidence  to- 
show  that  the  value  of  one-sixth  of  this  estate  was  worth  more 
than  |900,  the  amount  advanced  to  him  by  his  mother,  nor  do  I 
discover  any  indications  of  fraud  to  even  bring  suspicion  on  the 
transaction,  or  to  defeat  the  contention  of  the  defendants  that  this- 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]  MAY  TERM,  1891.  549 

Chipchase  v.  Chipchase. 

was  not  a  voluntary  conveyance  of  any  interest  Lewis  had,  if  he 
in  fact  had  any. 

In  my  opinion  this  suit  cannot  be  maintained,  and  the  bill 
should  be  dismissed,  with  costs. 


48    5491 
[  49    ^1 

Charlotte  L.  Chipchase  »j»  ml 

57    cool 

48    549 
V.  ^080 

John  F.  Chipchase. 

1.  Desertion  cannot  be  considered  as  obstinate  on  the  part  of  one,  when  the 
separation  is  acquiesced  in  by,  and  entirely  satisfactory  to,  the  other,  who 
neither  entertains  nor  manifests  any  desire  that  the  separation,  nor  the  causes 
which  brought  it  about,  should  cease. 

2.  A  wife  who  is  prosecuting  an  action  against  her  husband  for  divorce  for 
alleged  adultery,  cannot  maintain  that  the  separation,  pending  such  suit,  is 
obstinate  on  the  part  of  the  husband. 


On  petition,  answer  and  proofs  in  open  court. 
M7\  Ezra  K,  Seguine,  for  the  petitioner. 
Mr.  Abram  Q,  Garretsoriy  for  the  defendant. 

Green,  V.  C. 

This  is  an  action  for  divorce  on  the  ground  of  desertion.  The 
parties  were  married  at  Mount  Hope,  Westchester  county.  New 
York,  June  14th,  1883.  The  complainant  at  the  time  of  her 
marriage  resided  there  with  her  father,  and  has  continued  to  live 
there  up  to  the  present  time. 

The  bill  alleges  that  the  defendant  deserted  his  wife  in  August, 
1885.     It  was  filed  on  the  16th  of  May,  1890. 

It  appeared  in  the  evidence  that  the  husband  at  the  time  of 
the  mafriage  was  employed  by  a  firm  in  New  York  city,  but 
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soon  after  the  head  of  the  firm  died  and  he  was  thrown  out  of 
employment;  that  he  sought  to  get  into  business  unsuccessfully* 
until  August,  1885,  on  the  25th  day  of  which  month  he  went 
to  Kansas  City  to  find  employment. 

This  action  on  his  part  was  with  the  entire  consent  and  appro- 
bation  of  his  wife,  and  with  the  understanding  tluit,  if  he  was- 
successful  in  his  efforts,  she  would  follow  him  with  their  little 
child  and  take  up  their  residence  wherever  he  might  have  become 
established. 

They  corresponded,  and  he,  from  time  to  time,  up  to  June,. 
1886,  remitted  money  to  her.  He  wrote  her  in  January,  1886^ 
that  he  had  a  promise  of  fair  salary,  on  which  he  thought 
they  could  support  themselves  with  economy,  but  advised  her, 
in  consequence  of  the  inclement  state  of  the  weather,  not  to- 
venture  there  with  her  infant  until  later  in  the  season.  His  last 
remittance  to  her  was  on  June  25th,  1886,  and  after  that  time 
the  correspondence  seems  to  have  been  less  frequent,  if  it  was^ 
not  entirely  discontinued. 

He  lost  his  situation  in  Kansas  City  and  was  reduced  to- 
penury.  Friends  assisted  him  with  means  to  return  to  the  east,, 
and  he  came  back  in  February,  1887.  He  returned  by  a  route 
which  had  its  termination  at  New  York  city,  by  the  Hudson 
River  railroad.  He  arrived  in  New  York  in  the  middle  of  the 
night,  and  went  immediately  to  his  relatives  in  Hudson  county. 
New  Jersey.  He  did  not  communicate  the  fact  of  his  return  to- 
his  wife,  neither  did  he  go  where  she  was  nor  write  to  her. 

He  accounted  for  this,  in  the  first  place,  by  lack  of  means^ 
which  prevented  his  going  there  immediately  after  his  arrival,, 
and  because  he  had  heard  that  his  wife  did  not  desire  to  see  him. 

His  wife  knew,  however,  of  his  return,  but  neither  sent  to  him 
nor  communicated  with  him  by  letter  or  otherwise. 

She  took  measures,  early  in  the  year  1887,  to  institute  an  actioD 
in  the  courts  of  New  York  against  him  for  divorce  on  the  ground 
of  adultery,  alleged  to  have  been  committed  in  Kansas  City, 
Rumors  of  such  action  on  her  part  reached  the  defendant,  and 
he  requested  a  connection  of  his  family,  Rev.  Mr.  Sherwood,  to- 
go  and  see  his  wife.     Mr.  Sherwood  called  upon  her  on  April 
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4th,  1889,  and  told  her  that  he  came  from  her  husband,  saying 
that  her  husband  was  willing  to  support  her,  to  the  best  of  his 
ability,  if  she  would  return  to  hira.  Her  reply  to  Mr.  Sherwood 
was,  that  she  had  no  confidence  in  her  husband's  support,  and  was 
not  willing  and  would  not,  under  any  circumstances,  return  to 
him,  and  further,  that  the  child  should  not  bear  its  father^s  name. 
Mr.  Sherwood  said  further  that  he  came  from  her  husband  at 
his  request,  and  that  he  had  told  him  to  tell  her  that  he  would 
support  her. 

Mrs.  Chipchase  and  her  father  say  that  this  interview  impressed 
them  only  with  the  idea  that  the  proposition  was  made  for  the 
purpose  of  extracting  some  answer,  and  seem  to  have  questioned 
its  good  faith.  She  says  that  she  employed  Mr.  John  H.  Hull, 
of  the  New  York  bar,  to  prosecute  her  action  against  her  hus- 
band in  that  state  as  early  as  May,  1887,  and  did  not  prosecute 
the  same  actively  for  financial  reasons. 

Information  reached  the  defendant  that  proceedings  were  to 
l)e  taken  in  New  Jersey  looking  to  his  arrest,  and  thereupon  Mr. 
Rudolph  Kabe  was  employed  in  his  behalf. 

Mr.  Rabe  testified  that  he  waited  on  Mr.  Hull,  the  counsel  for 
the  complainant,  in  New  York,  to  prevent  any  such  action. 
Complainant  then  called  on  Mr.  Rabe,  who  declined  to  have  any 
communication  with  her  except  in  presence  of  her  counsel ;  but, 
on  her  explaining  that  she  had  visited  hira  at  Mr.  HulFs  request, 
he  asked  her  what  she  wanted.  She  then  said  to  him  that  she 
wanted  to  get  rid  of  her  husband,  and  he  told  her  that  her  hus- 
band was  willing  to  support  her,  and  asked  her  if  she  was 
willing  to  go  to  New  Jersey  to  live  with  him — that  her  husband 
would  do  the  best  he  could  by  her ;  and  she  then  said  she  would 
not  do  so  under  any  circumstances.  Mr.  Rabe  then  cautioned 
her  again  against  talking,  and  told  her  not  to  have  any  further 
conversation  with  him. 

Subsequent  to  that  time  the  action  for  divorce  was  commenced 
by  the  service  on  the  defendant  of  summons  and  complaint; 
the  cause  of  action  was  an  alleged  adultery  on  the  part  of  the 
defendant;  a  stipulation  was  agreed  upon,  after  the  suit  was 
brought,  by  which  the  defendant  paid  a  counsel  fee  and  provided 
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for  the  payment  to  his  wife  for  their  child  of  $14  a  month.  It 
appears  in  evidence  that  this  amount  has  been  paid  by  the 
defendant  from  that  time  to  the  time  of  the  trial.  Mr.  Rabe 
says  that  this  arrangement  was  made  because  of  the  conviction 
in  his  mind  that  the  court,  on  application,  would  make  some 
such  provision,  and  was  to  avoid  tlie  necessity  of  a  motion  for 
that  puri)ose.  He  says,  that  in  the  conversation  which  Mrs. 
Chipchase  had  with  him  she  again  said  she  had  no  confidence  in 
her  husband,  or  something  to  that  effect ;  that  he  had  committed 
adultery  in  Kansas  Cfty,  and  she  wanted  to  get  rid  of  him,  and 
he  then  told  her  she  had  best  bring  her  suit.  The  action  is  still 
pending  and  undetermined,  the  last  proceeding  taken  having  been 
for  the  issuance  of  a  commission  to  Kansas  City  to  take  testi- 
mony, on  September  7th,  1889,  nothing  has  been  done  since  that 
time,  except  the  substitution  of  attorneys. 

It  is  clear  that  the  departure  of  the  defendant  on  the  25th  of 
August,  1885,  to  Kansas  City,  with  the  consent  and  approval 
of  his  wife,  and  his  continuance  there,  did  not  constitute  a  deser- 
tion, as  alleged  in  the  bill  of  complaint.  The  bill  allies  will- 
ful, continued  and  obstinate  desertion  for  a  period  of  three  years 
prior  to  April  22d,  1890,  the  time  when  the  bill  of  complaint 
was  verified.  The  separation  between  the  parties,  predicated 
on  the  theory  of  desertion,  must  have  relation  to  the  conduct 
of  the  defendant  in  not  visiting  or  communicating  with  his 
wife  on  his  return  from  Kansas  City  in  February,  1887.  If 
his  excuse  for  refusing  to  visit  or  communicate  with  his  wife 
after  such  return  is  not  sufiScient,  it  might  furnish  proof  of  a 
willful  desertion  on  his  part.  I  do  not  think  his  excuse  a  valid 
one  for  the  period  between  his  return  and  his  sending  Mr.  Sher- 
wood, in  April,  1889,  to  his  wife  with  an  invitation  to  her  to 
return,  but  I  see  nothing  to  attack  the  good  fiiith  of  his  offer  at 
that  time,  unless  it  is  that  it  was  made  when  there  were  rumors 
of  her  intention  to  proceed  against  him  for  a  divorce.  Imme- 
diately after  his  return  he  was  in  search  of  employment,  and, 
possibly,  was  not  in  a  position  to  offer  her  a  home.  But  when 
he  did  send  he  was  with  his  friends,  and  there  is  nothing  to 
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show  that  he  would  not  have  been  able  to  provide  her  with  the 
43ame  comforts  that  he  himself  enjoyed. 

But  it  is  not  necessary,  in  my  view  of  the  case,  to  pass  upon 
the  question  as  to  whether  the  offer  of  the  defendant  to  his  wife 
was  made  in  good  faith,  and  was  one  which  she  had  no  l^al 
iground  to  refuse,  in  order  to  put  an  end  to  what  otherwise  might 
havebeen  considered  in  law  as  a  desertion  on  his  part. 

Desertion  in  this  state,  to  form  a  ground  for  divorce,  must  not 
only  be  willful  and  continued,  but  must  be  obstinate,  and  this 
involves  a  consideration  of  the  attitude  assumed  and  main- 
tained by  the  opposite  party.  Desertion  cannot  be  considered  as 
obstinate  on  the  part  of  one,  when  the  separation  is  acquiesced 
in  by,  and  entirely  satisfactory  to,  the  other,  who  neither  enter- 
tains nor  manifests  any  desire  that  the  separation,  nor  the  causes 
which  brought  it  about,  should  cease. 

Was  the  desertion  of  the  defendant  obstinate  from  February, 
1887? 

The  testimony  both  of  Mr.  Sherwood  and  of  Mr.  Rabe,  as 
well  as  the  impression  left  by  the  examination  of  the  complain- 
ant herself,  leaves  it  entirely  clear  that,  from  May,  1887,  the 
time  when  she  consulted  Mr.  Hull,  up  to  the  day  when  she  was 
examined  as  a  witness  in  her  own  behalf,  she  had  no  desire 
or  wish  that  the  separation  should  be  brought  to  an  end.  In 
fact,  it  establishes  that  she  had  lost  whatever  of  affection  she 
may  have  once  entertained  for  her  husband,  and  in  her  own 
expressive  words,  "  that  she  desired  to  get  rid  of  him."  This 
forms  a  motive  for  her  refusal  to  communicate  with  him,  and 
while  the  courts  pay  due  regard  to  womanly  delicacy  in  hesitat- 
ing to  make  the  first  advance,  they  do  not  countenance  an  entire 
absence  of  affection  and  a  desire  on  the  part  of  the  wife  to  be 
forever  relieved  from  the  company  or  affection  of  her  husband. 
But  this  was  not  an  inactive  desire.  It  manifested  itself  in  the 
most  offensive  form.  At  the  very  commencement  of-  the  period 
through  which  the  husband's  desertion  must  be  proved  to  have 
been  continued  and  obstinate,  she  was  making  arrangements 
-with  her  counsel,  in  New  York,  to  commence  an  action  against 
her  husband  for  a  divorce  on  the  ground  of  adultery.     She 
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expressed  such  intention  to  others  as  well  as  to  Mr.  Babe.  The 
immediate  prosecution  of  the  suit  was  delayed  only  in  conse- 
quence of  financial  reasons,  but  was  commenced  in  June,  1889, 
eight  months  before  the  expiration  of  three  years,  from  Febru- 
ary, 1887,  and  that  suit  was  pending  and  undetermined  at  the 
time  she  commenced  this  action  in  this  state  in  May,  1890,  and 
at  the  time  of  the  trial. 

Argument  is  not  necessary  to  enforce  the  position  tliat  a  party 
who  is  prosecuting  a  suit  for  divorce  on  the  ground  of  adultery, 
cannot  maintain  that  the  separation  of  the  opposite  party  during 
the  pendency  of  such  suit  is  obstinate,  as  understood  with  refer- 
ence to  desertion  as  the  ground  of  a  divorce. 

In  my  opinion,  this  suit  cannot  be  maintained  under  the  cir- 
cumstances presented,  and  the  bill  must  be  dismissed. 


George  A.  Dowden 

V, 

GusTAVE  M.  Junker. 


1.  A  complainant  cannot  successfully  prosecute  proceedings  against  a  defend- 
ant for  contempt  for  not  obeying  the  decree  of  the  court  for  the  specific  per- 
formance of  an  agreement  to  purchase  lands,  where  it  appears  that  he  himself 
has  not  performed  the  acts  required  of  him  by  said  decree. 

2.  Injunctions  issue  under  Rules  120  and  130  on  filing  in  the  clerk's  office 
the  determination  of  an  injunction  master  or  vice-chancellor  advising  the 
same. 

3.  An  order  to  show  cause  why  a  party  be  not  committed  for  contempt  is  to 
be  filed,  with  the  affidavits  on  which  it  is  founded,  as  soon  as  possible,  with 
the  clerk  of  the  court,  and  must  before  further  proceedings  are  had  be  actually 
signed  by  the  chancellor. 

On  ord^  to  show  cause  why  defendant  should  not  be  punished 
for  contempt. 

Mr.  John  H.  McCracken,  for  the  motion. 

Mr.  C.  H,  Collins  (of  New  York),  contra. 
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Green,  V.  C. 

The  bill  in  this  case  was  filed  for  the  specific  performance  of 
an  agreement  to  purchase  certain  real  estate.  After  trial,  a  de- 
cree was  entered  January  23d,  18&1,  decreeing  that  the  articles 
of  agreement  between  the  parties  should  be  in  all  things  specific- 
ally performed  by  the  complainant  and  defeindant  respectively ; 
that  the  complainant  should,  within  thirty  days  from  the  date  of 
the  decree,  make,  execute  and  acknowledge  in  doe  form  of  law,, 
and  deliver  to  the  defendant,  a  good  and  sufficient  warranty  deed 
for  the  premises,  and  also  cause  and  procure  to  be  canceled  twa 
indentures  of  mortgage  which  were  lien&  upoo  the  property  in- 
volved. 

The  decree  further  directed  that  he  deliver  at  the  same  time 
to  the  defendant  the  possession  of  the  premises  and  account  for 
the  rent  or  rents  received  by  him  therefrom  since  May  13th,. 
1890.  It  further  decreed  that  the  defendant  pay  to  the  com- 
plainant the  $200  mentioned  in  the  agreement,  with  interest 
thereon  from  June  2d,  1890,  and  that  the  balance  of  the  purchase- 
money,  $5,500,  should  be  and  remain  a  specific  lien  on  the  prem- 
ises, and  that  said  defendant  should  make  and  execute  a  bond 
and  mortgage  on  the  said  premises  to  secure  the  said  sum  of 
$5,500,  in  the  manner  specified  in  the  said  agreement,  and  de- 
liver the  bond  and  mortgage  to  the  complainant  on  the  delivery 
of  the  deed. 

A  copy  of  this  decree  was  served  personally  on  the  defendant 
on  February  10th,  1891. 

June  16th,  1891,  application  was  made  by  the  complainant  to* 
this  court,  founded  on  affidavits  showing  the  service  of  the  decree 
as  above  stated,  and  stating  that  the  complainant  had  been  ready 
to  perform  his  part  of  the  decree,  but  that  the  defendant,  after 
several  engagements  so  to  do,  had  entirely  failed  on  his  part  to* 
obey  the  mandate  thereof.  On  these  affidavits  an  order  was  made 
that  the  defendant  show  cause  on  the  14th  day  of  July,  1891,. 
why  an  attachment  should  not  issue  against  him  for  not  perform- 
ing the  final  decree.  This  order  was  advised  by  me  as  vice- 
chancellor  under  date  of  June  16th,  1891. 
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On  the  return  of  this  order  affidavits  were  filed  by  the 
<lefeDdant  stating  that  two  engagements  were  made  by  him  with 
the  complainant  to  carry  out  the  directions  of  the  decree,  allying 
that  the  place  of  appointment  was  different  from  that  mentioned 
•by  the  complainant  in  his  affidavit,  and  allying  that  he,  the  de- 
fendant, attended  at  the  place  so  agreed  upon,  but  that  the  com- 
'plainant  did  not.  Further,  that  he  was  ready,  at  the  time  and 
place,  with  the  bond  and  mortgage,  fully  to  comply  with  the 
•directions  of  the  decree,  but  charging  that  the  complainant  had 
not  paid  off  the  mortgages  on  the  property,  which  payment  was 
:a  condition  precedent  to  the  defendant  taking  the  title,  and  that 
the  said  bonds  and  mortgages  still  remain  liens  upon  the 
property. 

The  decree  directed  its  performance  within  a  time  therein 
specified.  It  seems,  by  the  affidavits  of  both  sides,  that  the  par- 
ties mutually  agreed  that  this  time  should  be  extended,  and  there 
is  contradiction  between  them  as  to  what  this  subsequent  arrange- 
ment really  was,  with  reference  to  the  time  and  place.  The 
objection,  however,  that  the  complainant .  had  not  paid  off  and 
canceled  of  record  the  mortgages  upon  the  property,  which  was 
to  be  done  before  the  defendant  should  be  required  to  take  the 
deed,  is  pot  denied,  and  is  a  valid  objection  to  the  further  prose- 
•cutibn  of  these  proceedings  to  punish  the  defendant  for  contempt. 

It  appears,  by  the  solicitor  of  the  complainant  presenting  them 
in  court,  that  the  original  affidavits,  upon  which  the  order  to 
«how  cause  was  based,  had  not  up  to  that  time  been  iSled  in  the 
•office  of  the  clerk.  It  also  appears  by  the  original  order  to 
show  cause,  also  presented  by  the  solicitor  of  complainant,  that, 
although  the  same  had  been  advised  by  a  vice-chancellor,  it 
had  not  been  presented  to  the  chancellor  for  signature,  and  that 
it  also  had  not  been  filed  in  the  office  of  the  clerk  of  the  court. 

This  is  irregular.  While  rule  120  provides  that,  in  a  matter 
•of  injunction,  an  application  may  be  made  to  an  injunction  master, 
:and  on  his  report  that  an  injunction  ought  to  issue,  it  shall  be 
issued  by  the  clerk  on  the  filing  with  him  of  the  petition  and 
report ;  and  rule  130,  that  the  vice-chancellor  shall  be  an  injunc- 
tion master,  and  injunctions  shall  issue  upon  his  determination 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]  MAY  TERM,  1891.  557 

Dowden  r.  Junker. 

advising  the  same,  and  thereunder  injunctions  issue  from  the- 
clerk's  office  on  the  filing  of  such  determination  and  advice — 
orders  to  show  cause  why  attachments  should  not  issue  in  matters 
of  contempt  should,  after  the  same  are  advised  by  a  vice-chan- 
cellor, as  soon  as  practicable  be  presented  to  the  chancellor  for  his 
signature,  and  it,  with  the  original  affidavits  on  which  the  order 
is  based,  should  be  immediately  filed  in  the  office  of  the  clerk  of 
the  court.  The  party  is  entitled,  on  application  being  made  ta 
the  clerk,  to  have  from  him  a  certified  copy  of  all  papers  to  be 
used  on  the  motion.  Proceedings  which  involve  the  liberty  of 
the  citizen  must  in  every  step  strictly  comply  with  the  letter  and 
spirit  of  the  law,  and  no  attachment  for  contempt  can  be  based 
upon  an  order  to  show  cause  which  has  not  actually  been  signed 
by  the  chancellor  and  filed  with  the  derk  of  the  court. 

On  both  of  these  grounds  the  order  to  show  cause  must  be 
discharged. 
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THE  PREROGATIVE  COURT 


OP 


THE  STATE  OF  NEW  JERSEY. 

MAT  TERM,  189L 


Alexander  T.  McGill,  Ordinary. 


Abraham  V.  Van  Fleet,  Vice-Ordinary. 


Walter  Brewster,  appellant, 

V. 

Sarah  N.  Demarest,  respondent. 

1.  Where  the  beneficiaries  under  a  will,  who  were  also  debtors  to  the  estate, 
met  together,  three  of  them  being  executors  of  the  will,  and  agreed  upon  and 
stated  their  respective  indebtedness  to  the  estate  and  the  differences  between 
them,  and  their  respective  shares  in  the  estate,  and  afterwards  acted  upon  their 
agreement,  without  questioning  it,  for  fifteen  years  and  until  the  particulars  of 
the  settlement  were  forgotten — Heldj  that  they  were  severally  bound  by  the 
agreement  in  absence  of  clear  evidence  of  fraud,  accident  or  mistake  entering 
into  it 
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2.  Investments,  contrary  to  the  requirements  of  the  testator's  will,  upon* 
mere  personal  security,  are  at  the  risk  of  the  trustees,  who  must  personally 
answer  for  any  loss  that  may  result  from  them. 

3.  In  an  executor's  account  the  burden  of  proving  items  of  discharge  is  upon' 
the  accountant. 

4.  When  an  executor  has  neglected  to  keep  accounts  and  has  failed  to  make 
investments  according  to  the  direction  of  the  will  and  as  the  law  requires, 
and,  by  his  negligence,  has  involved  the  estate  in  litigation,  he  will  not  he 
allowed  commissions. 


On  appeal  from  decree  of  the  Middlesex  county  oq)hans  court, 
upon  exceptions  to  an  account. 

Mr.  Leslie  Lupton,  for  the  appellant. 

Mr,  Abraham  F.  Schenck,  for  the  respondent. 

The  Ordinary. 

The  decree  appealed  from  charges  the  accountant,  Walter 
Brewster,  with  $2,952.93  and  interest  thereon  from  April  1st, 
1856,  and,  at  the  same  time,  strikes  from  the  debit  side  of  the 
account  four  items,  amounting  in  the  aggregate  to  $2,698,  and 
disallows  credits  claimed  by  the  accountant,  which,  together, 
amount  to  $672.95. 

The  accountant  is  a  son,  and  one  of  the  executors  of  the  will,, 
of  George  Y.  Brewster,  deceased,  who  died  at  Woodbridge,  in- 
Middlesex  county,  in  July,  1853. 

The  decedent  left  a  widow  and  six  children.  His  chiHreD- 
were  Catharine,  who,  at  his  death,  was  insane,  and  who  after- 
wards became  an  inmate  of  the  State  Asylum  for  the  Insane  at 
Trenton,  and  Ezra,  Walter  and  Albert,  the  executors  of  his  will,- 
Sarah,  the  wife  of  Henry  N.  Demarest,  and  George,  an  infant 
Walter,  the  appellant  here  and  accountant  below,  had  at  one- 
time been  engaged  in  business  in  Michigan,  where  he  became 
financially  involved  so  that  he  borrowed  considerable  sums  of 
money  from  his  father.  To  secure  the  repayment  of  a  portion 
of  the  amounts  thus  borrowed,  he  conveyed  to  his  father  a  brick 
store  and  two  dwelling-houses  with  the  several  parcels  of  land 
upon  which  they  were  erected.     The  father  held  the  title  to 
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these  properties  at  his  death.  Immediately  prior  to  his  death 
the  decedent  made  his  will,  by  which,  after  several  bequests  and 
devises,  he  gave  the  residue  of  his  estate  in  equal  shares  to  his 
children,  recc^nizing  the  wife  of  Walter  in  Walter's  stead,  so 
that  Walter's  share  of  his  estate  might  be  protected  from  his 
creditors.  He  also  empowered  his  executors  to  sell  his  Michigan 
lands,  and  directed  them  to  invest  the  portion  or  share  which  his 
daughter  Catharine  would  take  in  his  estate  upon  bond  and 
mortgage,  and  use  the  interest  for  her  support,  and  at  her  death 
divide  the  principal  moneys  among  his  heirs,  who  should  then 
survive. 

The  will  was  made  on  the  4th  of  July,  1853.  The  three 
executors,  Ezra,  Walter  and  Albert,  proved  it  and  assumed  its 
execution.  On  the  17th  of  August,  in  the  same  year,  the  execu- 
tors filed  and  proved  an  inventory  of  their  testator's  personal 
estate,  in  which  they  included  two  notes  and  a  bond  upon  which 
Walter  was  liable  in  amounts  aggregating  $4,386.56. 

After  the  inventory  was  filed  little  was  done  towards  the  set- 
tlement of  the  estate-  Walter  assumed  the  care  and  custody  of 
the  Michigan  property,  and,  about  two  years  after  his  father'* 
death,  sold  the  brick  store  for  about  $2,500  (his  co-executors 
joining  with  him  in  a  deed  thereof  to  the  purchaser),  and  retained 
the  proceeds  of  sale,  or,  as  he  says,  gave  them  to  his  wife. 

Afterwards,  on  the  1st  of  April,  1856,  all  the  children  met 
together  and  agreed  upon  a  division  of  their  father's  estate, 
Walter  taking  a  prominent  part  in  making  the  calculations  by 
which  the  division  was  arrived  at.  Each  child  was  charged 
with  the  moneys  he  or  she  owed  the  father  or  had  had  from  his 
estate  after  his  death,  and  the  sum  of  the  charges  against  him  or 
her  was  deducted  from  his  or  her  distributive  share  of  the  estate. 
The  children  all,  except  Catharine,  who  was  insane,  acquiesced 
in  the  settlement.  Walter  was  charged  $8,289.93,  which  was 
$2,952.93  in  excess  of  his  distributive  share  of  the  estate,  and 
Catharine  was  charged  $406.21,  which  was  $4,930.79  less  than 
her  distributive  share.  It  does  not  appear  how  these  figures 
were  made  up,  but  it  has  been  satisfactorily  shown  that  Walter 
was  not  only  the  leading  spirit  in  ascertaining  them,  but  that  he 
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accepted  them  as  correct.  When  the  amounts  were  ascertained 
and  agreed  to,  Ezra  entered  in  an  account  book  the  total  of  the 
debits  and  credits  of  each  child,  and,  until  this  controversy  arose 
in  1870,  his  entry  was  recognized  as  the  true  statement  of  the 
several  accounts  settled  and  the  division  agreed  ui>on. 

No  disposition  of  the  remaining  Michigan  property  was  made 
by  the  executors,  but  in  March,  1864,  Walter,  who  had  taken 
the  title  deeds  of  the  property  and  was  in  possession  of  it,  sold 
it  for  $2,100.  His  co-executors  i*efused  to  join  in  a  deed  for  it, 
and  he  alone  made  the  conveyance. 

Under  what  agreement  or  understanding  Walter  held  posses- 
sion of  the  Michigan  property  is  a  matter  in  dispute.  He  claims 
that  the  property  was  assigned  to  the  share  of  Catharine,  and  that 
he  was  to  manage  and  sell  it  for  her  benefit,  but  on  tlie  other  side 
it  is  contended  that,  before  the  sale  of  the  land,  Walter  claimed 
it  as  his  own,  insisting  that  his  conveyance  of  it  to  hb  fisither  was 
merely  by  way  of  security,  and  that  when  he  paid  the  balance  of 
liis  debt  to  the  estate  he  would  be  entitled  to  a  reconveyance.  His 
<x)-executors  represent  that  they  refused  to  join  in  a  conveyance 
nntil  they  were  assured  of  the  payment  of  the  $2,952.93,  which 
indebtedness  from  Walter's  estate  had  been  assigned  to  Catha- 
rine's share. 

Catharine  died  in  1868  in  the  asylum — insane.  Her  sister 
and  all  her  brothers  survived  her.  After  Catharine's  death 
Sarah  Demarest  caused  a  citation  to  be  issued  to  the  three  execu- 
tors to  account,  and,  in  obedience  to  it,  Walter  alone  accounted. 
By  his  account  he  charged  himself  with  income  derived  from 
moneys  of  Catharine  held  by  his  brother-in-law,  Henry  Dema- 
rest, and  his  brother  George,  and  also  with  $598,  income  from 
the  Michigan  property,  and  $2,100,  the  proceeds  of  his  sale  in 
1864,  and  at  the  same  time  prayed  allowance  for  sundry  sums 
paid  for  the  maintenance  of  Catharine  and  his  brother  Albert, 
and  also  for  $311.20  ''for  interest  on  cash  advanced  at  sundry 
times,"  $300  "  for  traveling  expenses,  postage  and  commissions 
for  twelve  years,"  and  $61.75  ''balance  on  Albert  Brewster's 
expense." 
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To  tKis*  account  exceptions  were  filed  by  which  it  was  first 
objected  that  the  accountant  should  be  charged  with  $2,952.93, 
with  interest  from  the  settlement  of  April  1st,  1856,  instead  of 
the  income  and  proceeds  of  sale  of  the  Michigan  property,  and 
then  that  he  be  allowed  certain  items  of  discharge,  and  among 
them  the  items  $311.20,  $300  and  $61.75  just  mentioned.  As 
the  decree  appealed  from  exhibits,  the  orphans  court  allowed  the 
exceptions  to  the  extent  they  are  here  stated.  Question  as  to 
the  correctness  of  the  charge  of  $2,952.93,  with  interest  from 
April  1st,  1856,  necessitates  inquiry  into  the  true  atatiLa  of  the 
Michigan  property.  Was  it  Walter's,  held  by  the  estate  as 
security  of  his  debts,  or  was  it  property  of  the  estate  assigned  to 
the  share  of  Catharine  ? 

Walter  now  disputes  that  he  was  indebted  to  the  estate  in  the 
«um  ascertained  at  the  settlement,  but  he  has  not  shown  wherein 
that  sum  was  wrong.  No  one  remembers  what  items  made  up 
that  sum.  Walter  was  instrumental  in  fixing  it.  He  acquiesced 
in  it  when  it  was  fixed,  and  he  subsequently  submitted  to  it, 
without  objection,  for  years.  The  settlement  stated  his  account 
with  his  Other's  estate,  and  the  burden  was  upon  him  to  show  that 
it  was  erroneous.  In  the  absence  of  clear  evidence  of  fraud,  acci- 
•dent  or  mistake,  he  is  bound  by  it.  He  does  not  now  remember 
•how  it  was  made  up.  It  is  suggested  that  it  may  have  been  reached 
in  this  way :  Walter's  inventoried  indebtedness  to  the  estate  was 
$4,383.56 ;  subsequently  he  sold  the  brick  store,  retaining  the 
proceeds  of  sale.  It  does  not  definitely  appear  what  he  got  from 
that  store.  He  says  about  $2,000  or  $2,500.  According  to  his 
statement,  at  the  settlement  in  April,  1856,  the  value  of  the 
Ainsold  dwellings  was  canvassed,  and  he  expressed  the  opinion 
that  they  were  worth  about  $3,000.  Now,  it  is  suggested,  the 
addition  of  his  acknowledged  indebtedness  upon  notes  and  bonds, 
$4,383.56,  to  the  price  realized  from  the  sale  of  the  brick  store 
and  the  value  of  the  unsold  dwellings,  may  have  produced  the 
amount  charged  against  him  at  the  settlement. 

This  appears  to  me  to  be  within  the  bounds  of  probability, 
and  as  reasonable  an  explanation  as  the  confused  and  conflicting 
proo&  will  admit.     If  it  be  correct,  then  the  Michigan  property 
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must  be  considered  as  Walter's,  and  his  indebtedness  of  $2,952.93 
must  be  accounted  for  by  him. 

The  settlement  in  1856  stated  accounts,  and  it  must  stand 
unless  Walter  has  shown  that  it  was  erroneous  through  mistake 
or  fraud.     As  I  have  said,  he  has  not  shown  such  error. 

If  it  must  stand  and  the  Michigan  property  is  to  be  considered 
as  Catharine's,  how  is  the  $2,952.93  to  be  paid  ?  Is  the  prop- 
erty to  be  accounted  for  to  Catharine,  and  is  Walter  yet  to  pay 
the  $2,952.93  ?  These  questions  suggest  the  correctness  of  the 
insistraent  that  Walter  was  to  take  the  property  and  pay  the 
$2,952.93,  for  it  is  not  to  be  supposed  that  when  the  settlement 
was  made  in  1856  two  items  of  assets,  Walter's  indebtedness, 
$2,952.93,  and  the  remaining  Michigan  property,  were  left  with- 
out adjustment.  Nor  is  it  likely  that  for  years  thereafter  all  the 
children  would  quietly  acquiesce  in  Waltei*'s  treatment  of  the 
remaining  Michigan  property  as  his  own. 

The  whole  course  of  conduct,  both  of  Walter  and  his  brothers 
and  sister,  lends  credence  to  the  conclusion  that  in  making  up 
Walter's  account  the  Michigan  property  was  regarded  as  belong- 
ing to  him,  and  that  the  balance  due  from  him  to  the  estate  was^ 
allotted  to  the  share  of  Catharine. 

The  will  requii^ed  that  Catharine's  money  should  be  collected 
and  invested  by  the  executore  upon  bond  and  mortgage.  They 
failed  to  so  invest  it,  but,  instead,  allowed  it  to  remain  in  the 
shape  of  a  personal  indebtedness  by  one  of  their  number.  Sudi 
an  execution  of  the  trust  imposed  by  the  will  is  at  the  executors'^ 
risk,  and  they,  as  trustees,  must  answer  for  any  lo«s  that  may 
result  from  it.  Walter,  with  the  other  executors,  acquiesced  in 
the  assignment  of  his  indebtedness  to  the  share  of  his  lunatic 
sister,  and  the  retention  of  it,  in  the  shape  of  unsecured  indebt- 
edness, as  an  investment  for  her,  and  he,  therefore,  must  be  held 
accountable  for  the  money,  with  interest.  Dufford  v.  Smithy  t 
Dick  Ch.  Rep.  216. 

The  decree,  then,  so  far  as  it  charges  the  accountant  with 
$2,952.93  and  interest,  is  correct.  And  it  follows  that  it  is  also 
correct  in  eliminating  from  the  debit  side  of  the  account  the 
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sums  with  which  the  accountant  charges  himself  for  proceeds  of 
sale  and  income  from  the  Michigan  property. 
The  decree  next  deals  with  the  following  items : 

For  interest  on  cash  advanced  at  sundry  times $311  20 

Traveling  expenses,  postage  and  commissions  for  twelve  years. 300  00 

These  items  are  matters  of  discharge  whicii  must  be  proved  by 
the  accountant.     I  find  no  adequate  proof  of  them. 

The  accountant  was,  and  yet  is,  largely  indebted  to  the  estate. 
He  never  was  in  position  to  make  advances  to  it.  The  moneys 
he  paid  for  Catharine  must  be  regarded  as  payments  by  him 
from  his  indebtedness.  But  in  addition,  he  fails  to  particularize 
what  amounts  he  advanced,  when  and  for  what  lengths  of  time. 
The  proofs  do  not  show  how  the  $300  was  reached  or  otherwise 
€xhibit  its  correctness.     It  is  impossible  to  allow  it. 

The  accountant  claims  that  the  traveling  expenses  and  postage, 
charged  in  the  next  item,  were  expenses  incurred  in  the  manage- 
ment and  disposition  of  the  Michigan  property.  The  view  I 
have  taken  as  to  the  status  of  that  property  indicates  that  they 
are  chargeable  to  him  individually,  and  are  not  chargeable  to  the 
estate. 

The  accountant  has  disregarded  the  honorable  position  in 
which  his  father^s  will  placed  him.  He  has  failed  to  invest 
Catharine's  share  of  her  father's  estate  upon  bond  and  mortgage 
as  not  only  that  will  required,  but  as  the  due  execution  of  his 
trusteeship  obliged  him  to  do.  He  has  also  failed  to  keep 
accounts  or  memoranda  by  which  the  condition  of  his  trust  can, 
with  any  certainty,  be  ascertained.  As  a  result,  we  have  this 
litigation.  I  think  that  the  orphans  court  was  correct  in  its  con- 
clusion, that  his  conduct  was  such  that  he  is  not  deserving  of 
compensation. 

Another  item  disallowed  by  the  orphans  court  was :  "  Balance 
on  Albert  Brewster's  expense,  $61.75." 

I  find  no  proof  that  will  justify  the  allowance  of  this  sum  to 
the  accountant.  Albert  became  insane  and  was  placed  in  an 
asylum,  where  he  was  supported  by  his  brothers  and  sister.  It  is 
in  evidence  that  they  all  consented  to  the  taking  of  four  sums  of 
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$50  each  from  Catharine's  money  for  liis  support,  and  the  account- 
ant wag  given  credit  for  those  sums,  but  it  has  not  been  made  to 
appear  that  the  item  here  considered  was  part  of  the  moneys 
paid  for  maintaining  Albert  in  the  asylum,  or  that  its  payment 
from  Catharine's  money  for  such  a  purpose  was  consented  to. 

I  think  that  the  allowance  by  the  orphans  court  of  $400  as  a 
counsel  fee  to  the  proctor  of  the  exceptant,  to  be  paid  from  the 
estate,  was,  perhaps,  in  excess  of  that  which  the  exercise  of  a 
sound  discretion  would  warrant,  but  the  indiscretion  does  not 
appear  to  me  to  be  suflBciently  marked  to  justify  the  reversal  of 
the  decree  appealed  from. 

I  will  affirm  the  decree,  with  costs. 


Andrew  J.  Smith  et  al.,  appellants, 

48^66 

aJ£l  Eveline  Verona  Smith  et  al.,  respondents. 

48    6661  '         '■ 

56    8641 

^   m'  ^'  ^^^^  ^^  orphans  court  has  certified  the  questions  involved  in  a  contest 

over  the  probate  of  a  will  to  the  circuit  court  for  trial  by  jury,  pursuant  to  the- 
statute  (Rev.  p.  756)^  and  an  appeal  is  taken  to  the  prerogative  court  from  the 
decree  of  the  orphans  court  made  upon  the  return  of  the  circuit  judge,  the  ordi- 
nary, determining  the  appeal,  is  not  limited  to  a  review  of  the  propriety  of  the^ 
decree  of  the  orphans  court  upon  the  matters  submitted  to  that  court's  judg- 
ment, nor  is  he  restricted  in  any  way  by  the  determination  of  the  issues  con- 
sidered at  the  trial  in  the  circuit  coiul.  Whether  the  paper  shall  be  admitted 
to  probate  as  a  will,  is  presented  to  him  as  an  original  question,  which  he  may 
determine  either  upon  the  evidence  taken  upon  the  trial  in  the  circuit,  or 
upon  that  evidence  supplemented  by  other  proofs,  or  upon  new  proofe,  at  his- 
discretion. 

2.  It  is  one  of  the  requisites  of  testamentary  capacity  that,  at  the  time  of 
making  his  will,  the  testator  shall  possess  ability  to  comprehend  those  who- 
appear  as  the  natural  objects  of  his  bounty,  and  appreciate  the  duty  which 
recommends  them  for  consideration.  In  determining  whether  certain  persons 
are  such  objects,  he  must  possess  ability  to  reach  a  rational  conclusion,  however 
erroneous,  with  reference  to  them. 
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3.  A  delusion  is  the  mind's  spontaneous  conception  and  acceptance  of  that, 
as  a  fact,  which  has  no  real  existence  except  in  its  imagination,  and  its  peraist- 
ent  adherence  to  it  against  all  evidence. 

4.  The  presumption  of  law  is  in  favor  of  capacity.  The  law  looks  upon  an 
inofficious  will  with  suspicion,  but,  if  it  can  be  accounted  for  on  other  reason- 
able hypotheses,  it  will  not  be  attributed  to  mental  incapacity. 

5.  The  testimony  of  witnesses  as  to  oral  declarations  belongs  to  a  class  of 
proofs  which  should  be  received  with  great  caution,  and  only  after  critical  and 
suspicious  examination. 

6.  If  a  testator,  in  making  his  will,  observes  the  formalities  required  by  the 
statute,  is  of  certain  age  and  possesses  mental  capacity,  he  may  lawfully  make 
an  unjust  will. 


On  appeal  from  decree  of  Burlington  orphans  court. 

Mr.  Mark  R.  Sooy  and  Mr.  Theodore  Runyon,  for  the  appel- 
lants. 

Messrs.  Joseph  H.  Gaskill,  Samuel  H.  Grey  and  Cortlandt 
ParkeTy  for  the  respondents. 

The  Ordinary. 

The  decree  complained  of  reverses  an  order  of  the  surrogate 
of  Burlington  county,  made  on  the  14th  day  of  November,  a.  d. 
1887,  which  admitted  to  probate,  as  the  last  will  of  Hezekiah  B. 
Smith,  a  paper,  bearing  date  the  4th  day  of  August,  A.  D.  1886, 
purporting  to  be  such  will,  and,  at  the  same  time,  refuses  to 
admit  that  paper  to  probate  as  the  will  indicated. 

Hezekiah  B.  Smith  died  at  Smithville,  in  Burlington  county, 
on  the  3d  day  of  November,  a.  d.  1887,  one  year  and  three 
months  after  the  disputed  paper  was  signed  by  him.  Eleven 
days  aft^r  his  death  the  paper  was  offered  for  probate  to  the  sur- 
rogate of  Burlington  county  by  nine  persons  named  in  it  as  iU 
executors,  and,  by  the  surrogate's  order,  was  duly  admitted  to 
probate  as  Mr.  Smith's  last  will. 

In  the  petition  for  probate  it  was  alleged  that  the  testator's 
heirs  at  law  and  next  of  kin  were  Laura  Cobb,  a  sister,  and 
Elliott  Smith,  a  brother. 

On  the  8th  of  January,  a.  d.  1888,  Eveline  Verona  Smith, 
Ella  A.  Fuller,  Elton  A.  Smith  and  Eugene  Smith,  claiming  to 
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be  resi>ectively  the  widow  and  children  of  Hezekiah  B.  Smith, 
appealed  from  the  surrogate's  order  for  probate  to  the  orphans 
court  of  Burlington  county.  In  their  answer  to  the  j^etition  of 
appeal  the  executors,  among  other  things,  denied  the  status  claimed 
by  the  appellants  as  widow  and  children  of  the  decedent,  and 
thereupon  the  hearing  of  the  ap|)eal  was  stayed  until  an  action, 
commenced  by  Eveline  Verona  Smith,  against  the  executors,  for 
the  recovery  of  dower,  could  be  determined.  The  dower  suit  was 
duly  tried,  resulting  in  a  judgment  in  favor  of  the  plaintiff,  which 
was  thereafter  sustained  in  the  supreme  court  and  also  in  the 
court  of  errors  and  appeals.     Smith  v.  Smitli,  23  Vi\  207, 

Upon  the  affirmance  of  that  judgment  by  the  court  of  errors 
and  appeals,  the  executors  amended  their  answer  to  the  petition 
of  appeal  to  the  orphans  court,  by  striking  out  of  it  their 
denial  of  the  legal  stains  claimed  for  the  appellants,  and  there- 
upon, on  the  9th  day  of  April,  A.  D.  1889,  under  authority  of 
the  statute  {Rev,  p.  756\  the  orphans  court  certified  the  ques- 
tions involved  in  the  appeal  to  the  circuit  court  of  Burlington 
county  for  trial  before  a  jury.  Later,  in  May,  A.  D.  1890,  the 
judge  holding  the  circuit  court  framed  issues  for  the  trial  of  the 
cause.     Those  issues  were  as  follows : 

^^ First,  Whether  the  paper  purporting  to  be  the  last  will  and 
testament  of  Hezekiah  B.  Smith,  deceased,  presented  for  pro- 
bate, was  signed,  witnessed,  published  and  declared  by  him  as 
liis  last  will  and  testament  according  to  the  statute  in  such  case 
made  and  provided  ?* 

'^  Second,  Whether  the  said  Hezekiah  B.  Smith  was,  at  the 
time  of  making  and  declaring  said  paper  purporting  to  be  a  will, 
of  sound  mind,  memory  and  understanding,  sufficient  to  make 
and  publish  a  will  ? 

^^  Third,  Whether  the  making,  signing  and  publishing  of  said 
paper  purporting  to  be  a  will  was  procured  through  undue  influ- 
ence, imposition  or  fraud,  from  or  by  the  devisees  or  legatees 
named  in  said  paper  writing  or  by  any  other  person  or  persons? 

*^FouHh,  Whether  the  said  paper,  purporting  to  be  a  last  will 
propounded  for  probate  by  the  proponents,  was  the  last  will  and 
testament  of  Hezekiah  B.  Smith,  deceased  ?  " 
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Upon  these  issues  the  case  was  brought  to  trial  in  October, 
A.  D.  1890.  The  trial  resulted  in  an  affirmative  answer  upon 
the  first  issue  and  a  negative  answer  upon  each  of  the  remaining 
issues,  so  that  while  it  was  held  that  the  paper  was  duly  exe- 
cuted as  a  will,  and  that  such  execution  was  not  procured  by 
fraud,  imposition  or  undue  influence,  it  was  decided  that,  at  the 
time  the  paper  was  executed  as  a  will,  Hezekiah  B.  Smith  was 
not  of  sound  mind,  memory  and  understanding,  sufficient  to 
make  a  will,  and  that  the  disputed  paper  was  not  his  will. 

When  the  trial  was  concluded  the  circuit  judge  made  return 
to  the  orphans  court  as  the  statute  requires,  and,  thereupon,  the 
orphans  court  made  the  decree  here  appealed  from. 

The  jurisdiction  of  the  ordinary,  in  a  case  of  this  kind,  is  not 
Jimited  to  a  review  of  the  propriety  of  the  decree  of  the  orphans 
court  upon  the  matters  submitted  to  that  court's  judgment,  nor 
is  it  restricted  in  any  way  by  the  determination  of  the  issues  con- 
jsidered  at  the  trial  in  the  circuit  court.  Whether  the  paper 
shall  be  admitted  to  probate  as  a  will,  is  presented  to  him  as  an 
original  question,  which  he  may  determine  either  upon  the  evi- 
<lence  taken  at  the  trial  in  the  circuit  or  upon  that  evidence  sup- 
plemented by  other  proofs,  or  upon  new  proofs,  at  his  discretion. 
Rusling  v.  Rusting,  9  Stew,  Eq,  603. 

The  case  at  the  circuit  was  ably  and  exhaustively  presented 
to  the  jury,  and  it  has  not  been  suggested  that  other  material 
evidence,  upon  the  issues  it  presents,  can  be  had.  I  then 
approach  the  questions  I  am  to  deal  with  upon  the  proofs  that 
were  considered  by  the  jury  at  the  circuit.  That  question, 
shortly  stated,  is  whether  the  disputed  paper  is  the  last  will  and 
testament  of  Hezekiah  B.  Smith. 

The  paper  provides  that  the  remainder  of  Mr.  Smith's  estate, 
after  the  payment  of  his  debts,  shall  go  to  nine  i)ersons  named, 
as  a  board  of  trustees  (they  having  power  to  fill  vacancies  in 
their  number)  in  trust,  and  the  trust  is  defined  as  follows : 

**  The  property  and  estate  herein  bequeathed  is  to  be  held  in  trust  by  the 
said  board  of  trustees  for  the  foUowing  objects,  namely:  I  desire  that  my 
estate,  with  its  accumulations,  shall  be  used  in  establishing  and  conducting  a 
«chool  for  apprentices  and  young  mechanics,  on  plans  to  be  hereafter  described 
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hy  me,  or,  in  case  of  my  death  before  perfecting  said  plans,  the  school  above 
named  is  to  be  conducted  on  plans  which  I  have  from  time  to  time  described 
to  most  of  the  board  of  trustees  herein  named,  and  who  shall  approve  of  final 
practical  plans  in  keeping  therewith/' 

In  the  argument  before  me  the  admission  of  this  paper  to 
probate  was  contested  upon  two  grounds,  viz. : 

First  That  because  of  an  insane  delusion,  on  the  part  of  Smith,, 
that  he  had  not  been  able  to  procreate  his  children,  he  failed,^ 
at  the  time  when  the  paper  was  executed,  to  comprehend  his 
children  as  natural  objects  of  his  bounty ;  and 

Second.  Because  the  paper  was  the  product  of  an  undue 
influence  exerted  by  a  deceased  paramour. 

That  the  paper  was  executed  with  all  the  formalities  which 
the  statute  requires,  was  not  questioned.  It  has  been  held  in 
repeated  adjudications  in  this  state,  that  it  is  necessary  to  testa- 
mentary capacity  that,  at  the  time  of  making  his  will,  the  testa- 
tor must  possess  ability  to  comprehend  those  who  appear  as 
natural  objects  of  his  bounty,  and  appreciate  the  duty  which 
recommends  them  for  consideration.  It  is  not  required  that  he 
shall  in  fact  correctly  ascertain  the  1^1  datus  of  each  person 
who  apparently  stands  in  natural  relation  to  him.  In  the  exer- 
cise of  reason,  he  may  move  upon  premises  established  by  false 
or  insufficient  evidence,  or  by  mistake  of  law,  and  thus  deter- 
mine to  exclude  from  his  bounty  those  whom,  but  for  his  error, 
he  would  have  recognized.  The  test  is  his  ability  to  exercise 
reason  and  reach  a  rational  conclusion,  however  erroneous,  with 
reference  to  them.  Stupid  error  in  either  his  reasoning  or  con- 
clusion, is  not  lack  of  testamentary  capacity.  But  it  is  otherwise 
if  he  suffers  from  delusion.  A  delusion  is  the  mind's  spon- 
taneous conception  and  acceptance  of  that,  as  a  fact,  which  has 
no  real  existence  except  in  its  imagination,  and  its  persistent 
adherence  to  it  against  all  evidence.  MiddledUch  v.  Williams, 
18  Stew.  Eq.  726. 

Mistake,  whether  of  fact  or  law,  moves  from  some  external 
influence  which  is  weighed  by  reason.  Delusion  arises  from 
morbid  internal  impulse,  and  has  no  basis  in  reason. 
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The  iuststment  in  behalf  of  the  respondents  here  is,  that 
Hezektah  B.  Smith  could  not  comprehend  them,  because  when 
he  made  his  will  he  labored  under  the  delusion  that  he  was 
childless,  and  never  had  had  power  to  procreate  a  child.  The 
burden  is  upon  the  respondents  to  clearly  establish  the  truth 
of  this  proposition.  The  presumption  of  law  is  in  favor  of 
capacity.  The  law  looks  upon  an  ino£Bcious  will  with  suspicion,, 
but,  if  it  can  be  accounted  for  on  other  reasonable  hypotheses,  it 
will  not  be  attributed  to  mental  incapacity. 

The  1^1  status  of  Eveline  Verona  Smith,  as  the  wife  of 
Hezekiah  B.  Smith,  is  fully  established  in  this  case,  both  by 
uncontradicted  evidence  and  the  record  in  the  dower  suit. 

She  was  married  to  Smith  in  1846.  Two  months  after  the 
marriage  she  gave  birth  to  the  respondent,  Ella  Fuller,  and, 
while  Smith  cohabited  with  her  as  her  husband,  she  gave  birth 
to  three  sons,  Elton,  who  was  born  in  March,  1848 ;  Eugene, 
who*  was  born  in  May,  1860;  and  Edward,  who  was  born  in 
May,  1853,  and  died  in  1879. 

In  this  inquiry  the  endeavor  is  to  ascertain  Mr.  Smith's 
mental  condition,  and,  notwithstanding  there  can  now  be  no> 
question  as  to  Mrs.  Smith's  1^1  atatiis  as  his  wife,  it  is  impor- 
tant to  know  whether  there  were  any  circumstances  to  lead  Smith 
in  the  exercise  of  his  reason,  rightly  or  wrongly,  to  otherwise 
r^rd  it.  His  repeated  declarations  to  several  persons  that  she 
was  not  his  wife,  indicate  his  rejection  of  the  status  that  the 
courts  have  accorded  her.  How  did  he  reach  his  conclusion  ? 
He  said,  to  one  person,  that  she  came  to  him  in  trouble  and  he 
took  her  to  Charlestown,  Massachusetts,  and  had  a  friend  marry 
them,  and  to  another  that  he  pretended  to  marry  her  in  Boston. 
It  has  never  been  affirmatively  proved  that  the  person  who  per- 
formed the  marriage  ceremony  was  clothed  with  1^1  authority. 
The  marriage,  which  the  courts  recognize,  has  been  established 
by  inference  and  presumption.  The  birth  of  the  daughter, 
Ella,  shortly  after  marriage,  is  a  circumstance  corroborative,  at 
least,  of  that  part  of  Smith's  declarations,  that  when  he  married 
her  she  was  in  trouble,  and  to  that  extent  proves  their  sincerity. 
It  is  perceived,  if  the  ceremony  of  marriage  was  intended  by 
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Smith  to  be  deceptive,  how,  thereafter,  lie  may  have  failed  to 
appreciate  that  his  contrivance  of  a  pretended  marriage  did  not 
avail  him,  especially  in  view  of  tlie  fact  that  Mrs.  Smith  never, 
during  his  life,  although  she  was  abandoned  and  knew  that  her 
husband  was  living  with  another  woman,  took  means  to  l^Uy 
assert  her  rights  as  his  wife.  He  proceeded  upon  insecure  prem- 
ises, but  he  evidently  reasoned,  or,  at  least  exhibited  capacity  to 
Teason,  by  indicating  premises  from  which  it  was  possible  for 
him  to  draw  his  conclusion* 

He  was  a  mechanic,  and,  from  1846  to  1855,  was  occupied  in 
traveling  from  place  to  place  building  and  selling  wood-working 
machinery.  Prior  to  1855  he  established  himself  in  business 
at  Lowell,  Massachusetts,  and  there  lived,  making  visits  from 
time  to  time  to  his  wife  and  children,  at  Woodstock,  Vermont, 
where  he  left;  them.  The  evidence  shows  that,  at  these  visits, 
be  treated  the  children  as  his  own,  bestowing  upon  them  many 
marks  of  fatherly  affection.  During  his  absence  from  home  he 
frequently  wrote  to  his  wife,  recognizing  her  as  such,  and  refer- 
ring to  their  children.  None  of  his  letters,  liowever,  betray  any 
considerable  depth  of  affection  for  her,  and,  when  they  are  read 
in  chronological  order,  they  exhibit  a  gradual  decline  of  concern 
for  both  wife  and  children,  until  they  become  merely  curt  busi- 
ness communications. 

In  1853,  he  met  Agnes  Gilkerson,  at  Lowell.  She  was  then 
n  young  girl,  about  sixteen  years  old,  who  had  come  from  a 
<50untry  town  in  Vermont,  to  find  employment  in  one  of  the 
factories  there.  A  few  months  later,  this  girl  was  living  with 
him,  unquestionably  as  his  paramour,  and  he  had  commenced 
to  educate  her.  She  evidently  possessed  unusual  attractions. 
One  witness  describes  her,  as  she  appeared  to  him  in  1878,  in 
this  language : 

"  She  was  one  of  the  most  elegant  entertainers  and  the  finest  hostess  I  have 
-ever  met  in  my  life ;  a  lady  of  great  ability,  a  fine  conversationalist,  a  well-dis- 
posed-looking lady,  as  fascinating  a  woman  as  I  almost  ever  came  in  contact 
-with." 


And  another  witness  says : 
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"  She  was  a  woman  I  would  consider  decidedly  intellectual)  above  the  aver- 
age ;  very  brilliant  in  conversation,  quite  spicy,  and,  altogether,  a  very  fine- 
looking  and  fascinating  lady." 

It  cannot  be  doubted  that  Smith  was  infatuated  by  her,  and 
that  she  fully  realized  her  power  over  him.  As  early  as  1857 
she  told  an  intimate  female  friend  that  Smith  had  a  wife  and 
family  in  Vermont,  that  he  was  going  to  get  rid  of  her,  and  that 
she  meant  to  stop  his  visits  to  them ;  that  he  was  spending  too 
much  money  on  the  wife,  and  that  she  intended'  to  make  him 
come  to  a  settlement. 

The  evidence  discloses  that  he  not  only  sent  her  to  school  in 
Lowell,  but  that,  in  1859,  he  took  her  to  Philadelphia,  where, 
for  two  years,  at  his  expense,  she  studied  medicine  in  one  of  the 
medical  colleges  in  that  city.  While  she  was  in  Philadelphia 
Smith  exhibited  his  infatuation  by  declaring  to  a  friend  that  he 
loved  her,  and  did  not  care  who  knew  it. 

When  the  medical  course  was  concluded,  she  returned  to 
Lowell,  and  she  and  Smith  remained  together  until  the  fall  of 
1865,  when  they  removed  to  Smith ville,  in  this  state,  where  he 
built  a  large  factory  and  numerous  houses  for  his  workmen,  and^ 
at  the  same  time,  provided  himself  with  a  commodious  and 
comfortable  mansion  house,  over  which  he  installed  Agnes  a& 
mistiness.  Here  Agnes  was  called  Mrs.  Smith,  and  was  recog- 
nized as  his  lawful  wife. 

Before  a  complete  abandonment  of  his  lawful  wife,  Smitb 
destroyed  as  much  of  his  correspondence  with  her  as  he  could 
ky  his  hands  upon,  and  then  deeded  to  her  the  house,  in  which 
they  had  lived  at  Woodstock,  by  her  maiden  name,  Eveline- 
Verona  English.  His  pretext  to  her  for  the  abandonment  was, 
that  she  had  accepted  from  his  sister  some  articles  which  had 
belonged  to  his  father  and  mother,  after  he  had  declared  that  he 
would  not  accept  any  part  of  their  estate. 

After  he  went  to  Smithville  to  live,  he  never  saw  his  wife 
again. 

For  some  three  years  before  leaving  Lowell,  he  had  his  so» 
Elton  with  him,  in  the  capacity  of  clerk.  He  then  recognized 
Elton  as  his  son,  and  expressed  the  intention  of  taking  him  to 
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Sraithville.  Agnes,  however,  hated  Elton,  and  declared  that  she 
would  not  have  him  where  she  was,  and,  at  one  time,  betrayed 
iher  hatred  so  far  as  to  declare  to  a  friend  that  shie  would  like 
to  plunge  a  dagger  in  his  heart.  It  was  in  the  bitterness  of  this 
dislike  that  she  declared  to  Elton  that  his  father  and  mother  had 
never  married.  It  is  important  to  note  that  on  this  occasion 
Elton  appealed  to  his  father,  who  then  assured  him  that  he  was 
his  li^itimate  son. 

Upon  the  removal  to  Smithville,  Elton  accompanied  his  father 
.and  Agnes.  But  he  remained  only  a  short  time.  Agnes's  deter- 
imination  not  to  tolerate  his  presence  was  unmistakable^  and  one 
<lay  his  father,  forgetful  of  his  previous  assurance  to  the  boy 
that  he  was  his  legitimate  son,  told  him  that  he,  the  father,  was 
not  bound  to  the  mother,  and  would  never  live  with  her  again, 
if  there  was  not  another  woman  in  the  world.  Upon  this  cruel 
iinnouncement  Elton  left  Smithville,  went  to  sea  for  several 
years,  and  then  settled  at  Savannah,  Greorgia,  where  he  was 
living  at  his  father's  death.     He  never  saw  his  father  again. 

Eugene  visited  his  father  at  Lowell,  in  1862,  for  three  weeks, 
and  was  received  and  treated  as  a  son.  After  the  removal  to 
Smithville  he  again,  in  1871,  visited  his  father  and  remained 
over  a  single  night.  At  that  time  his  father  gave  him  $100,  and 
he  returned  to  Woodstock.  In  the  fall  of  the  same  year,  when 
he  was  traveling  in  the  west,  Smith  sent  him  more  money.  In 
the  spring  of  1872,  he  again  visited  Smithville,  staying  over 
night  at  a  boarding  house  there,  and  his  father  then  gave  him 
money.  He  met  his  father  next  at  the  Grand  Central  depot  in 
New  York,  by  appointment,  in  1878,  and  after  the  year  1881 
again  visited  his  father  for  a  night  at  Smithville.  At  this  last 
visit  he  tried  to  get  his  father  to  give  him  a  steam  engine,  but 
failed  to  obtain  it. 

It  appears  that  Edward  also  visited  his  father,  at  Smithville, 
in  1875,  and  that  his  father  gave  him  money,  saying  to  Edward 
Burns,  whom  he  sent  to  the  machine  works  for  money,  "  This 
young  man  agrees  to  go  away  and  stay  away,  if  I  will  give  him 
money/' 
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That  the  visits  of  these  sons  were  obnoxious  to  Agnes  Gilker- 
son  plainly  appears  in  the  evidence.  It  is  shown  that  she  made 
anxious  inquiries,  when  they  came,  from  others  than  Smith. 
Her  antagonism  to  them  was  unrelenting.  Smith  exhibited 
some  parental  weakness  by  secretly,  so  far  as  Agnes  was  con- 
cerned, meeting  them,  and  quieting  them  with  money.  The 
4ittitude  of  Agnes  is  illustrated  by  the  following  episode  and 
remark :  Elton  was  accustomed  to  call  his  father  "  Father,"  and 
-once,  while  at  Smith ville,  shortly  before  his  father  denied  con- 
jugal obligation  to  his  mother,  did  so  at  the  table,  whereupon 
Agnes  spitefully  repeated  the  word  "  father  "  and  left  the  room, 
:and  afterwards,  in  the  drawing-room,  said  to  Mr.  Smith  :  "  The 
boy  apes  you,  watching  every  move  you  make  and  aping  you,  to 
make  you  believe  he  is  yours." 

It  was  about  this  time  that  Agnes  told  Levi  Houston  and  his 
Avife  that  Smith  could  not  procreate  a  child ;  that  she  knew  it 
t>y  her  medical  skill,  and  that  she  knew  that  his  children  could 
BOt  be  his. 

Smith's  denial  of  his  children  dates  from  this  time. 

It  is  urged  for  the  respondents  that  the  denial  was  the  product 
•of  a  delusion  that  he  could  not  have  been  their  father,  while  for 
the  proponents  it  is  insisted  that  the  denial  was  a  falsehood  in 
furtherance  of  the  joint  and  several  desires  and  ambitions  of 
Smith  and  Agnes. 

In  the  light  of  these  insistments  it  is  important  to  state  other 
dates.  In  1876,  1878  and  1880  Mr.  Smith  was  a  candidate  for 
election  to  the  national  congress.  He  was  defeated  in  1876  and 
1880,  but  elected  in  1878.  Subsequently,  in  1882,  he  was 
•elected  to  the  state  senate,  in  which  he  represented  Burlington 
<X)unty  in  the  years  1883, 1884  and  1885.  Agnes  died  in  Janu- 
ary, 1881. 

The  testimony  bearing  upon  these  insistments  is  quite  volumin- 
■ous,  but  it  may  be  stated  within  comparatively  narrow  compass. 
The  first  witness,  Charles  Raymond,  testified  that  one  night, 
upon  a  boat  plying  between  New  York  and  Albany,  in  the  fall 
of  1865  (I  think  the  witness  means  to  say  1866),  Mr.  Smith 
(talked  to  him  about  having  repudiated  his  family,  and  at  the 
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same  time  stated  that  he  had  no  children,  and  was  not  able  to- 
get  any. 

The  examination  of  this  witness  did  not  disclose  the  entire- 
conversation  with  Mr.  Smith.  He  does  not  pretend  to  give  that 
part  of  it  which  touches  upon  the  repudiation  of  the  family^ 
There  evidently  was  more  said  than  the  witness  disclosed.  His 
testimony  is  not  satisfactory.  I  cannot  but  conclude  that  he  haa 
given  a  single  expression,  in  a  conversation  that  may  have  quali- 
fied that  expression.  His  testimony  is  not  only  subject  to  just 
criticism  on  this  ground,  but  also  for  the  reason  that  during  the 
summer  before  the  witness  was  sworn,  and  while  this  contro- 
versy was  pending,  he  was  the  guest  of  Elton  Smith,  in  "V^er- 
mont. 

Levi  Houston  knew  Smith  for  many  years.  He  remembers- 
that  at  Lowell  Smith  acknowledged  and  treated  Elton  as  his  son ; 
that  at  Smithville  he  declared  that  he  had  never  been  married, 
and,  at  first,  that  part  of  Eveline^s  children  were  not  his,  and 
then  that  none  of  them  were  his,  and  that  this  was  said  about 
the  time  when  Agnes  stated  that,  by  her  medical  knowledge,  she 
knew  Smith  could  not  beget  a  child. 

He  speaks  of  an  instance  that  happened  at  Smithville  in  1868,: 
about  eighteen  months  after  Smith  went  there.  A  tailor  sent 
Smith  a  bill  for  an  overcoat  he  had  made  for  Elton,  and  Smith 
declared  that  Elton  was  not  his  son,  and  that  he  would  not  p&y 
the  bill.  Houston  says  that  he  told  Smith  that  he  was  an  old 
rascal  and  a  liar,  and  that  he  should  pay  the  bill,  and  afterwards 
that  Smith  did  pay  the  bill,  through  him. 

These  two  witnesses  are  the  only  persons  who  speak  of  Smith's 
denial  of  his  paternity  of  his  children  prior  to  the  political  cam- 
paigns in  which  he  was  a  candidate  for  office.  The  next  testi- 
mony concerns,  principally,  the  political  campaign  of  1878^ 
when  he  was  elected  to  congress.  In  that  campaign  he  appears 
to  have  been  severely  denounced  for  his  desertion  of  his  family. 
The  attacks  were  of  so  virulent  a  character  that  one  of  the  wit- 
nesses, William  B.  Rankin,  who  was  advocating  him  upon  thef 
stump,  told  him  that  he  could  not  affi)rd  to  allow  the  attacks  to 
go  unanswered.     To  this  witness  Smith  said,  "Judge,  it  is  a 
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never  married.  I  never  had  any  children."  He  added  that  he 
"never  could  have  a  child;  it  was  impossible."  This  witness 
also  says,  quoting  his  language : 

"  He  told  me  that  when  he  was  a  younger  man  he  had  become  acquainted 
¥rith  a  girl  up. at  his  place,  as  he  called  it,  floating  around,  and  that  she  was  a 
woman  of  loose  character ;  that  he  had  kept  her  a  long  while,  and  he  said 
that  he  gave  her  his  money  and  he  was  taking  care  of  her  now ;  that  there 
might  be  some  children  there,  but  he  could  not  tell  whether  they  were  his  or 
anybody  else's ;  he  did  not  know  where  they  were,  and  that  he  had  never  mar- 
ried her.  He  said  that  when  he  wanted  to  marry  Mrs.  Smith,  and  to  bring 
her  to  preside  over  his  house,  that  he  had  provided  for  her  well,  and  he  had 
paid  her  for  everything  that  had  taken  place." 

The  advice  of  Judge  Rankin  was  evidently  heeded,  for,  at  a 
public  political  meeting,  Smith  announced  that  he  had  every 
reason  to  believe  that  he  never  was  a  father,  and,  at  the  same 
meeting,  had  a  woman  interpret  the  same  statement  to  a  German 
editor  of  a  newspaper. 

During  this  campaign  he  wrote  to  his  wife  and  son  Eugene  to 
meet  him  at  the  Grand  Central  depot  in  New  York  city,  with 
the  purpose  of  making  a  settlement,  which  would  result  in  his. 
wife's  signing  papers,  "  to  stop  the  talk  in  the  newspapers." 

About  this  time  he  met  the  witness,  Charles  H.  Smith,  who 
said,  **Tliese  politicians  seem  to  be  pushing  you  pretty  hard,  Mr. 
Smith."  To  which  he  replied,  "Oh,  campaign  fire  altogether; 
d d  lie." 

He  also  said  to  a  Mrs.  Cook,  who  spoke  to  him  about  a  news- 
paper article  attacking  him,  that  "  he  hadn't  any  children." 

Immediately  after  this  campaign,  Agnes  Gilkcrson  prepared 
the  following  card  for  publication  in  the  "  Mount  Holly  Herald/* 
which  he  signed : 

*^EdUor  Mount  HoUy  Herald : 

^*  The  story  that  has  gone  the  rounds  of  the  papers  that  I  have  a  wife  and 
family  in  Woodstock,  is  utterly  false.  I  never  married  Verona  Eveline  Eng- 
lish ;  never  pretended  or  gave  her  any  reason  to  think  she  was  my  wife ;  never 
lived  with  her  in  any  such  relation,  and  have  every  reason  to  believe  I  am  not 
nor  ever  was  a  father. 

37 
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"  It  is  true  that  when  I  got  ready  to  leave  my  native  state,  Eveline  Verona 
English,  an  acquaintance,  came  to  me  for  assistance,  as  she  was  in  serious 
trouble,  and,  through  her  importunities  and  my  sympathy  for  her  unfortunate 
condition,  I  aided  her.  She  was  never  in  Boston  or  Lowell  four  hours,  to  my 
knowledge,  in  her  life.    The  story  she  may  have  told  I  am  not  responsible  for. 

"  Hezekiah  B.  Smith." 

Joseph  S.  Hulrae  testified  that  about  this  period,  while  one 
day  he  drove  with  Smith  from  Smithville  to  Mount  Holly,  he 
expressed  anxiety  about  one  of  his  children  who  was  ill,  and 
Smith  said  that  he,  Smith,  had  some  children  charged  to  him,  and 
that  he  did  not  know  that  they  were  his,  but  he  wished  he  did. 

The  witness  Augustus  M.  Hall  states  that,  in  the  political 
campaign  of  1880,  when  Smith  was  last  a  candidate  for  congress, 
he  told  Hall  not  to  believe  the  newspaper  attacks;  that  they 
were  political  lies ;  that  he  had  no  wife  or  children.  This,  Hall 
says,  was  repeated  more  than  once,  and  in  such  a  way  that  he 
became  satisfied  that  Smith  desired  to  impress  it  upon  his  mind. 
At  one  of  these  denials  he  says  Agnes  was  present,  and  so  acted 
as  to  impress  him  that  she  wanted  to  express  her  disgust  at  the 
mere  suggestion  that  the  attack  might  be  truthful. 

Samuel  Bower,  who  kept  a  news-stand  in  Mount  Holly,  testi- 
fied that,  in  1880  or  1882,  while  talking  about  the  campaign 
stories,  Smith  said  that  they  were  lies,  and  that  he  had  reason  to 
believe  that  he  could  not  be  the  father  of  children. 

Mary  Bishop  was  Smith's  cook,  from  1880  to  1882.  S)ie 
states  that  Smith  told  her,  using  her  language,  "If  he  ever  was 
a  father,  he  never  knew  it.'' 

While  he  was  in  congress,  he  said  to  George  Pressey,  a  black- 
smith, that  he  had  no  wife  or  children. 

Sarah  Howell,  a  dining-room  servant,  says  that,  in  1881  or 
1882,  she  heard  him  say,  at  the  dinner-table  at  which  he  had 
guests,  that  he  never  was  the  father  of  a  child. 

This  remark  was  probably  made  at  a  dinner  which  Mr.  Smith 
gave  to  the  late  Mr.  Justice  Parker,  of  the  Supreme  Court,  in 
the  spring  of  1881,  who  then  had  just  commenced  to  preside 
over  the  Burlington  Circuit  Court. 

This  dinner  was  given  shortly  after  Agnes's  death.  The  evi- 
dence shows  that  Smith  stated^  at  it,  that  he  contemplated  the 
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devotion  of  his  estate^  at  his  death,  to  the  establishment  and 
support  of  a  school  for  young  mechanics,  and  that  he  desired  the 
gentlemen  present  to  make  suggestions  upon  the  subject.  He 
said  that  he  got  the  idea  of  the  school  from  Alexander  H.  Ste- 
phens, of  Greorgia,  who  had  been  in  congress  with  him. 

It  is  proved  that,  in  August,  1879,  while  Agnes  was  alive, 
Mr.  Stephens  visited  Mr.  Smith,  and,  while  at  Smithville,  made 
an  address  in  the  opera  house,  at  which  he  spoke  of  having 
aided  many  young  men  in  obtaining  an  education. 

After  the  dinner  to  Mr.  Justice  Parker,  the  intended  disposi- 
tion of  his  property,  in  the  establishment  of  a  school,  became  a 
*opic  frequently  mentioned  by  Mr.  Smith. 

This  scheme  appears,  from  Smith's  declarations,  to  have  been 
ithe  wish  of  Agnes. 

The  witness  Rankin  declared  to  Smith  that  it  was  "  humbug," 
-and  Smith  replied  to  him  that  Mrs.  Smith  had  wished  it  so. 

He  made  three  or  four  wills  to  carry  out  his  project,  and  at 
one  time,  in  1884,  while  discussing  one  of  them  with  a  witness, 
Allan  Thompson,  said  that  perhaps  Thompson  would  think  it  a 
strange  will,  but  that  he  had  talked  it  over  with  Agnes  before 
she  died,  and  that  she  had  expressed  a  wish  that  he  should  dis- 
pose of  his  property  for  the  benefit  of  the  rising  generation,  and 
he  had  done  it  according  to  her  wishes. 

It  was  after  he  had  declared  his  intention  to  found  the  school 
that  he  made  the  other  remarks  concerning  his  paternity,  that 
are  relied  on  in  proof  of  delusion. 

He  spoke  to  Furman  Dubel,  after  1884,  and  said  to  him  that 
he  was  going  to  found  the  school,  that  he  had  "  no  near  rela- 
tives, no  children,"  and  he  asked  Dubel  if  he  knew  of  a  similar 
charity. 

In  1885  he  pointed  out  his  property  to  Irene  Van  Fossen 
while  driving  with  her,  and  said  that  he  had  neither  "chick" 
nor  "  child." 

In  the  same  year,  while  endeavoring  to  persuade  a  newspaper 
•editor  to  abuse  a  public  man,  against  whom  he  cherished  animos- 
ity, he  declared  that  he  would  have  a  specified  revenge  at  any 
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cost,  and  then  added  something  about  having  no  relatives.     The 
witness  says : 

*^  He  said  he  didn't  have  any  children,  he  was  not  the  father  of  any  children 
and  never  had  been,  or  something  that  amounted  to  about  that — I  don't  quota 
the  exact  language." 

In  the  same  year  he  offered  Clifford  S.  Sims  the  presidency  of 
the  "  H.  B.  Smith  Machine  Co./'  the  corporation  under  which 
he  operated  his  factory.  The  salary  offered  was  small,  and  Sims 
desired  to  know  how  permanent  it  would  be,  and  consequently 
asked  Smith  what  his  plans  for  the  future  were,  to  which  Smith 
replied,  that  he  would  leave  the  property  to  trustees  for  a  school, 
and  that  Sims  should  be  one  of  those  trustees.  Sims  took  supper 
with  him  that  night,  and  after  supper  was  with  Smith  in  the 
card-room,  when  Smith  suddenly  broke  silence  with  the  remark 
that  he  had  not  a  child  in  the  world. 

On  the  day  the  will  was  made,  he  told  William  H.  Mason 
that  he  did  not  know  that  he  had  any  children,  or,  the  witness 
says,  "  Something  to  that  effect."  I  do  not  place  much  reliance 
in  this  witness.  He  was  badly  damaged  upon  cross-examination 
and  by  contradictions. 

The  witness  who  last  heard  him  deny  having  children  states 
that  in  1887  Smith  visited  him  in  New  Hampshire,  and  while 
on  his  veranda  one  day,  explained  to  the  witness's  sons  that  he 
intended  to  devote  his  property  to  founding  a  school  for  mechan- 
ics. After  the  sons  had  gone  away  the  witness  said:  "Mr. 
Smith,  have  you  ever  made  any  provisions  for  your  wife  and 
children  at  "Woodstock?"  and  he  replied,  "I  ain't  got  any  wife 
and  children,  nor  never  was  capable  of  having  any  children." 

The  proofs  disclose  that  he  made  four  wills  in  all.  The  first 
one  in  1872,  by  which,  with  the  exception  of  a  bequest  of  a 
few  shares  of  railroad  stock  to  his  brother,  he  gave  his  entire 
estate  to  Agnes,  and  made  her  sole  executrix  of  the  will.  The 
second  was  drawn  in  1881,  soon  after  Agnes's  death,  but  was  not 
executed.  By  it  he  devoted  four  acres  of  land  to  cefmetery 
purposes,  and  directed  that  a  monument,  to  cost  from  $3,000  to- 
$10,000,  for  Agnes  and  himself,  should   be  erected.     The  re- 
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mainder  of  his  estate  he  devoted  to  the  establishment  of  a 
school  to  educate  young  men  in  mechanics  and  English.  The 
next  will  was  made  in  August,  1881.  It  was  executed.  By  it 
$5,000  was  devoted  to  the  monument  for  Agnes  and  himself, 
and  $5,000  to  keep  that  monument  in  repair.  An  annuity  of 
$500  was  given  to  Agnes's  sister,  four  acres  of  land  were  devoted 
to  cemetery  purposes,  and  the  residue  of  his  estate  was  given  to 
trustees  to  carry  out  the  school  scheme. 

In  1883  he  had  another  will  drawn  by  a  man  named  Kelly, 
which  gave  an  annuity  of  $100  to  Elvira  Latimer,  and  contained 
similar  provision  for  a  school.  He  was  ill  when  this  will  was 
made,  and  when  asked  if  there  were  not  a  wife  and  children  to 
think  of,  answered  "  None." 

In  the  spring  of  1884  Nathaniel  Fenriimore  drew  a  will  for 
him,  which  entered  at  some  length  into  r^ulation  of  the  pro- 
posed school.  In  this  will  it  was  provided  that  if  the  income  of 
his  estate  should  be  more  than  sufficient  to  answer  the  purposes 
of  the  school  as  prescribed  by  him,  that  the  scope  of  the  charity 
should  be  enlarged  so  that  the  surplus  should  not  "  go  to  the 
heirs  at  law,''  and  also  provided  that,  in  case  a  caveat  should  be 
filed,  his  executors  were  to  expend  a  sum  necessary  to  prove  the 
will. 

Mr.  Fennimore  states  that  Smith  dictated  this  will,  and  that 
lie,  Fennimore,  took  notes,  and  afterwards  drew  the  will  accord- 
ing to  those  notes ;  that  Smith  did  not^  in  his  dictation,  use  the 
term  "  heirs,"  but  spoke  of  his  brother  and  sister,  whom  the  wit- 
ness intended  by  the  expression  in  the  will  referring  to  heirs. 
He  and  Smith,  however,  discussed  the  passage  relating  to  a  caveat 
and  agreed  upon  it.  This  will,  when  drawn,  was  not  satisfactory 
and  was  not  executed. 

The  next  will  was  the  one  here  disputed. 

It  does  not  appear  that,  in  giving  instructions  for  any  of  the 
wills,  Smith  mentioned  either  his  wife  or  his  children. 

The  declarations  stated,  and  the  wills,  constitute  the  entire 
-evidence  bearing  upon  the  question,  whether  the  testator  labored 
under  delusion  that  he  was  not,  and  could  not  be,  the  father  of 
his  children. 
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As  has  been  said^  the  burden  of  establishing  that  there  was 
such  a  delusion  is  upon  the  respondents.  They  seek  to  bear  it 
by  putting  in  evidence  declarations  made  by  Smith  after  he  had 
deliberately  and  permanently  abandoned  his  wife  and  children. 
That  he  intended  a  permanent  repudiation  of  his  wife,  is  demon- 
strated by  his  destruction  of  his  letters,  which  made  evidence 
against  him,  the  execution  of  the  deed  to  her  by  her  maiden 
name  for  the  premises  in  which  she  lived,  and  his  leaving  New 
England,  and  introducing  his  paramour  as  his  wife  in  a  place 
where  his  antecedents  were  unknown.  That  paramour  was 
young,  fascinating  and  ambitious.  She  elicited  admiration  by 
the  exhibition  of  her  intellectual  attainments,  and  by  her  grace 
as  hostess  in  her  rich  lover's  house.  Smith  was  twenty-three 
years  her  senior,  and  *  greatly  her  inferior  in  intellect.  His  age 
and  mental  inferiority  enhanced  her  brilliancy  in  his  eyes.  He 
loved  her,  and,  in  his  infatuation,  abandoned  himself  to  her.  It 
was  her  ambition  to  be  his  wife,  or,  at  least,  to  appear  to  be  his 
wife.  She  had  declared  to  a  friend  at  Lowell  that  Smith  would 
settle  with  his  wife  and  get  rid  of  her,  and  that  then  she  would 
be  married  to  him  in  New  York,  and  that  his  children  should 
not  follow  them ;  and  the  evidence  indicates  that  she  exerted  all 
her  watchfulness  and  power  to  keep  those  children  away.  She 
had  no  children,  and  I  think  the  evidence  fairly  warrants  the 
assumption  that  she  utilized  the  fact  of  her  medical  education 
to  make  Smith  believe  that  he  lacked  the  power  of  procreation. 
How  far  she  succeeded  is  best  shown  by  the  declarations  he 
made.  She  seconded  Smith  in  traducing  the  character  of  his 
wife,  repeating  his  assertion  that  he  had  never  married  her,  but 
had  gone  through  the  mere  form  of  a  marriage  ceremony. 

The  evidence  is  unquestioned  that  Smith  characterized  his  wife 
as  a  "  loose  woman,"  whom  he  had  "  kept." 

Three  interpretations  of  Smith's  declarations  may  be  sug- 
gested : 

First,  That  which  treats  them  as  expressions  of  his  sincere 
conviction. 

Second.  That  which  treats  them  as  falsehoods ;  and 
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Third,  That  which  treats  them  as  the  expressions  of  a  deluded 
mind. 

The  first  of  these  interpretations  must  necessarily  be  based 
upon  the  assumption  that  he  believed,  as  fact,  one  or  more  of  the 
following  conditions :  First,  that  he  was  never  lawfully  married 
to  his  wife ;  second,  that  he  was  persuaded  by  the  professional 
advice  of  Agnes  that  he  did  not  possess  the  power  of  procrea- 
tion ;  and,  third,  that  he  doubted  his  wife's  fidelity  to  him. 

His  declaration  to  Judge  Rankin,  that  he  never  had,  or  could 
have,  children,  under  such  assumption,  would  be  attributed  to 
his  faith  in  the  advice  of  Agnes,  and  his  statement  to  the  judge, 
that  "there  might  be  some  children"  by  the  loose  woman  with 
whom  he  cohabited,  "  but  he  could  not  tell  whether  they  were 
his  or  anybody  else's,''  assuming,  as  it  does,  that  he  may  have 
possessed  procreative  power,  may  be  attributed  to  his  doubt  of 
his  wife's  fidelity;  while  his  announcement  that  he  never 
married  Eveline  may  be  attributed  to  his  belief  that  the  Boston 
ceremony  was  illegal  and  his  subsequent  life  with  his  wife 
equally  so. 

His  declarations  that  he  had  every  reason  to  believe  that  he 
never  was  a  father  and  that  he  had  no  children,  may  have  been 
founded  upon  his  faith  in  the  advice  of  Agnes.  When  he  said 
to  Hulme  that  he  did  not  know  that  the  children  charged  to 
him  were  his,  but  wished  he  did,  and  to  another  witness  that 
he  had  no  children  that  he  knew  of,  he  may  have  been  strug- 
gling between  doubt  of  his  wife's  fidelity  and  belief  in  the  cor- 
rectness of  Agnes's  advice. 

It  appears  to  me,  however,  to  be  so  impossible,  under  the 
proofs,  that  Smith,  with  his  strong  common  sense,  which  had 
made  him  rich,  should  make  the  assumptions  upon  which  this  in- 
terpretation rests,  that,  with  this  mere  suggestion,  I  dismiss  it  as 
untenable. 

The  second  interpretation,  which  treats  the  declarations  as 
falsehoods,  appears  to  be  susceptible  of  stronger  support  in 
reason.  Smith  was  a  strong,  determined  man,  with  a  bountiful 
supply  of  common  sense  and  knowledge  of  human  nature,  and, 
although  in  a  measure  illiterate,  could  not  easily  be  conjured 
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into  the  belief  in  the  non-existence  of  that  which  he  knew  ex- 
isted. Agnes  might  have  persuaded  him  by  asserting  results  of 
scientific  examination,  that  while  he  was  with  her  he  did  not 
]K)Ssess  the  power  of  procreation,  but  it  was  not  likely  that  she 
could  have  persuaded  him  that,  in  the  past,  he  had  not  possessed 
that  power.  He  had  closely  followed  the  processes  of  nature 
while  he  cohabited  with  his  wife,  and  the  demonstration  of  his 
paternity  then  brought  him  conviction,  which  was  not  easily  lost 
by  a  man  of  his  character. 

The  advice  of  Agnes  had  not  persuaded  him  of  past  inability 
while  he  lived  at  Lowell,  for  it  was  there  that  he  told  Elton 
that  he  was  his  legitimate  son  and  should  not  worry.  Nor  at 
Smithville,  where  he  again  recognized  Elton  as  his  son  by  per- 
mitting him  to  call  him  "father."  It  was  not  until  after  Elton 
addressed  him  in  this  way,  in  Agnes's  presence,  that  it  was  re- 
sented, and  he  branded  the  boy  as  a  bastard  and  expressly  repu- 
diated his  mother  forever.  Yet,  even  after  that,  he  recognized 
some  tie  between  himself  and  Eugene  and  Edward  by  giving 
them  considerable  sums  of  money. 

For  a  moment  let  me  consider  the  conditions  which  surrounded 
Lim  and  Agnes.  He  had  made  a  compact  with  her  to  cast  oflF 
his  family.  It  was  of  vital  importance  to  her  that  that  compact 
should  be  faithfully  and  fully  observed  by  him.  Since  their 
removal  to  Smithville  she  had  risen,  in  appearance,  at  least, 
from  the  disgraceful  position  of  paramour  to  the  honorable  posi- 
tion of  wife.  Society  looked  upon  her  as  virtuous,  and  held  out 
its  arms  to  her.  The  door  was  open  to  her  to  enter  it  as  an 
ornament.  She  had  wealth,  and  was  attractive,  respected  and 
admired.  To  maintain  her  position,  the  skeleton  that  haunted 
her — Smith's  family — must  be  unknown  by  her  surroundings. 

The  situation  of  Smith  was  little  different.  He  had  intro- 
duced his  brilliant  paramour  as  his  wife  in  a  new  community, 
where  he  had  invested  his  estate  and  had  become  respected.  He 
loved  that  paramour  with  all  the  passion  of  his  strong  nature, 
and,  for  the  sake  of  that  love,  had  basely  severed  all  the  natural 
ties  to  his  past  life  by  a  cruel  and  unmanly  abandonment  of  his 
lawful  wife  and  family.     He  coldly  calculated  and  willed  this. 
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course.  The  case  abounds  in  proof  that  it  was  the  pride  of  his 
strong  nature  to  accomplish  his  purposes,  at  whatever  cost. 

Then,  as  he  rose  in  public  estimation,  he  was  made  a  director  of 
the  principal  bank  in  the  community  in  which  he  lived,  and  of 
the  Burlington  County  railroad,  and  he  became  ambitious  to  hold 
oflSoe  of  dignity,  power  and  honor.  If  it  should  be  known  that  he 
was  morally  corrupt,  and  that  he  had  basely  abandoned  his  wife 
and  family,  it  would  be  impossible  to  gratify  his  ambition.  The 
moral  sentiment  of  the  community  in  which  he  lived  would 
never  knowingly  have  tolerated  the  selection  of  such  a  man  as 
its  representative. 

When  he  had  secured  honors  through  continual  and  emphatic 
-denials  of  baseness  and  immorality,  it  was  not  likely  that  true 
manhood  and  honesty  would  prevail  upon  him  to  denounce 
himself  and  his  paramour  as  impostors  and  liars.  He  had  em- 
barked upon  a  course  from  which  he  could  not  turn  without 
absolute  ruin.  If,  after  the  death  of  Agnes,  he  paused  to  con- 
sider it,  it  is  evident  he  chose  to  continue  in  it,  and  to  further 
raise  himself  in  public  estimation  by  posing  as  a  philanthropist. 
That  he  might,  while  he  lived,  enjoy  the  encomiums  that  his 
purpose  would  draw  from  his  friends  and  neighbors,  he  loudly 
declared  it,  taking  care  at  the  same  time  to  anticipate  the  alloy 
of  apprehension  of  suspicion  of  unfulfilled  duty  by  repeated 
denial  of  that  duty. 

I  am  constrained  to  believe  that  this  is  a  just  estimate  of  the 
characters  of  Agnes  and  Smith  and  their  environments.  The 
testimony  abounds  in  trifling  proofs,  which,  as  a  whole,  have 
convinced  me  of  its  truth;  and  when  I  examine  the  declara- 
tions now  under  consideration,  that  conviction  becomes  abiding 
and  strong. 

It  is  not  safe  to  implicitly  rely  upon  the  language  of  Smith's 
declarations,  as  it  is  given  by  the  witnesses.  They  speak  after 
a  great  lapse  of  time,  when  the  words  used  are  apt  to  be  for- 
gotten, and  only  the  idea,  which  the  witness  must  clothe  in 
language,  is  carried  in  the  memory.  I  do  not  mean  that  lan- 
guage cannot  be  remembered,  but  that  when,  after  the  lapse  of 
years,  a  witness  attempts  to  give  it,  his  testimony  is  apt  to  be 
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unconsciously  given,  in  the  light  of  the  emergency  which  calls^ 
it  forth,  and  under  the  influence  of  his  sympathies  or  interests, 
creating  conditions  under  which  qualifying  expre<*sions  may  be 
forgotten.  Such  testimony  should,  at  least,  be  critically  and 
suspiciously  examined.  Jones  v.  Knausa,  -^  Stew.  Eq,  409,  4I6, 
We  have  in  this  case,  however,  language  which  accurately  states 
Smith's  denials  in  the  shape  of  the  card  that  was  published  in 
the  "  Mount  Holly  Herald,"  and  I  judge,  from  the  testimony 
of  the  various  witnesses,  that  it  is  an  epitome  of  all  his  denials. 
In  it  he  first  denounced  as  "  utterly  false ''  the  story  that  he  had 
a  wife  and  family  at  Woodstock.  Then  he  proceeded  to  deny 
in  detail,  first  that  he  ever  married  Eveline  Verona  English, 
then  that  he  ever  pretended  that  she  was  his  wife,  or  gave  her 
reason  to  suppase  she  was  his  wife,  and  then,  that  he  ever  lived 
with  her  as  her  husband.  Then  he  asserted  that  he  had  every 
reason  to  believe  that  he  never  was  a  father.  Then  he  put  him- 
self in  the  attitude  of  a  sympathetic  benefactor  of  a  fallen  girl, 
and  added  that  Eveline  was  never  in  Lowell  or  Boston  four 
hours  in  her  life. 

The  declaration  that  he  never  pretended  to  marry  Eveline 
was  in  direct  contradiction  of  his  representation  to  Allan 
Thompson,  that  she  came  to  him  in  trouble,  and  that  he  took 
her  to  Charlestown  and  had  a  friend  marry  them,  and  his 
repeated  statements  to  Levi  Houston,  both  at  Lowell  and  Smith- 
ville,  that  he  had  taken  her  to  Boston  and  pretended  to  marry 
her,  and  was  out  of  harmony  with  the  assertion  of  Agnes 
Gilkerson,  that  Eveline  supposed  herself  to  be  married  at 
Boston. 

The  denial  that  he  ever  lived  with  her  as  her  husband,  is 
refuted  by  a  mass  of  testimony  which  constitutes  nearly  half 
the  volume  of  the  case.  In  the  multitude  of  proofe  of  such 
cohabitation  are  the  prominent  facts,  that  he  habitually  ad- 
dressed his  letters  to  "  Mrs.  E.  V.  Smith ; "  that  he  concluded 
at  least  one  of  the  letters  that  were  preserved  from  his  destruc- 
tive hand,  with  the  words,  "Your  affectionate  husband;''  that 
one  of  Eveline's  children  was  born  in  his  own  brother's  house 
as  his  child,  and  that  his  own  sister  attended  Eveline  in  her  con- 
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finement  at  the  birth  of  another  child ;  tliat  at  Woodstock  he 
tossed  one  of  her  children  in  his  arms,  exclaiming,  "Papa'a 
boy,  papa's  boy ; "  that  he  was  accustomed  to  gather  her  children 
about  him  and  hear  them  call  him  "father''  and  Eveline 
"  mother ; "  that  he  knew  of  and  acquiesced  in  his  neighbors* 
recognition  of  Evaline  as  his  wife,  and  that,  as  late  as  April, 
1865,  while  he  was  preparing  to  abandon  her,  be  joined  with 
her  in  a  .solemn  deed,  in  which  she  was  represented  as  his  wife. 
That  the  memory  of  Eveline  and  his  connection  with  her  were 
not  obliterated  from  his  memory,  is  evidenced  by  his  recognition 
of  her  to  those  who  knew  her  not  as  an  abandoned  woman  of 
shame  who  had  craved  and  had  his  sympathetic  assistance,  and 
his  attempt  to  meet  her  in  New  York,  when  be  ran  for  congress 
in  1878,  and  buy  her  silence. 

Then  follows  the  announcement  that  Eveline  was  never,  to- 
his  knowledge,  in  Lowell  or  Boston  four  hours;  a  statement 
which  I  do  not  understand,  but  which  was  probably  disingenu- 
ously calculated  to  meet  some  inaccurate  statenient  in  the  attacks 
upon  him. 

Coupled  with  all  this  falsity  is  the  declaration  that  he  had 
every  reason  to  believe  that  he  never  had  been  the  father  of  a 
child.  Was  it,  too,  a  falsehood?  From  its  surroundings, 
buried  in  falsehoods,  it  does  not  address  itself  to  me  either  as 
honest  belief,  springing  from  the  medical  testimony  of  Agnes,  or 
as  delusion. 

From  this  point  I  feel  constrained  to  discuss  the  question, 
whether  the  declarations  were  falsehoods  or  tl>e  product  of  a 
delusion,  and  I  bear  in  mind,  as  I  proceed,  that  delusion  is  that 
which  springs  spontaneously  into  the  mind  in  absolute  independ- 
ence of  the  processes  of  reason. 

It  is  remembered  that  Smith  told  Judge  Rankin  that  he 
never  could  have  a  child — it  was  im|)ossible — but  that  at  the 
same  time,  as  he  explained  his  relations  with  Eveline,  appar- 
ently forgetful  of  his  declared  inability  to  procreate,  he  doubted 
whether  the  children  were  his,  not  on  the  ground  of  any  physi- 
cal incapacity  in  him,  but  on  the  ground  that  the  woman  who- 
bore  them  may  not  have  kept  herself  to  him  alone.     The  doubt 
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•thus  expressed  exhibited  a  belief  in  his  power  to  procreate,  and 
a  condition  of  mind  utterly  inconsistent  with  the  idea  that  the 
delusion  claimed  existed. 

It  was  about  the  time  when  the  card  was  published  in  the 
^'  Mount  Holly  Herald "  that  Smith  rode  with  the  witness 
Hulme,  and  said  that  he  had  children  chained  to  him,  but  was 
in  doubt  whether  they  were  his,  and  it  was  a  year  or  two  later 
that  he  used  to  Mary  Bishop  the  expression  pregnant  with 
•doubt,  "  If  I  ever  was  a  father,  I  never  knew  it." 

While  he  entertained  such  doubts  he  said  to  others,  and  pub- 
lished under  his  hand,  that  he  had  reason  to  believe  that  he  had 
no  children  and  was  unable  to  procreate.  This  statement,  when 
analyzed,  is  perceived  not  to  be  a  denial  of  the  existence  of  a 
fact,  but  the  assertion  of  a  mental  process  which  was  leading 
him  to  a  conclusion.  It  was  that  he  had  reason  which  led 
towards  belief  of  a  fact.  Now,  at  the  time  he  used  this  expres- 
sion to  some  persons,  he  was  suggesting  doubts  of  his  wife's 
virtue  to  others,  and  was  absolutely  denying  paternity  and  pro- 
creative  ability  to  still  others.  Did  delusion  exist?  Can  it 
exist  in  doubt  or  in  a  process  of  reason  ?  Would  it  not  show 
itself  in  a  constant  positiveness,  which  must  accompany  certainty 
as  to  fact?  His  declarations  were  of  three  kinds:  those  in 
which  he  absolutely  denied  ability  to  procreate;  those  in  which 
he  affirmed  that  he  had  reason  to  believe  he  could  not  procreate, 
and  those  in  which  he  impliedly  admitted  power  to  procreate  by 
doubting  his  paternity  of  indicated  children,  through  lack  of 
'<x)nfidence  in  the  fidelity  of  his  wife ;  and  they  were  not  used  in 
an  order  which  evinces  gradual  conviction  or  conclusion,  but 
irregularly,  as  if  adapted  to  the  several  characters  to  whom  they 
were  addressed,  or  the  provocation  to  which  he  was,  for  the 
moment,  subjected.  His  use  of  them  indicates,  to  my  mind, 
evil  purpose,  rather  than  honest  doubt  or  delusion.  And,  I 
think,  there  may  be  detected  in  his  declarations  an  under-cur- 
Tent  of  eflPort  to  appease  his  conscience  by  attempts  to  conjure  up 
belief  that  his  wife  was  unfaithful,  or  that  the  professional 
opinion  of  Agnes  was  correct,  in  a  struggle  to  found  a  belief 
tipon  evidence  that  he  knew  was  insufficient.     But  I  am  satisfied 
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that  he  never  accepted  the  fact,  either  as  the  product  of  evidence- 
or  delasion. 

His  wretched  mental  condition  when  Agnes  died,  and  as  he 
reflected  that  the  love  for  which  he  had  given  so  much  was* 
gone,  and  that  he  must  from  thence  alone  continue  his  false  life, 
is  well  expressed  by  his  entry  in  his  diary :  "  Don't  expect  any 
more  happiness  in  this  world.  Have  prepared  myself  for  misery^ 
by  a  long  period  of  happiness/' 

I  think  that  the  respondents  have  failed  to  establish*  that  Mr» 
Smith  labored  under  delusion. 

I  have  very  little  trouble  with  the  question  of  undue  influ- 
ence. 

The  paper  here  disputed  was  made  more  than  five  years  after 
the  death  of  Agnes  Gilkerson.  That  it  was  in  accordance  with 
her  wish  can  hardly  be  denied.  To  Judge  Rankin  Smith  said 
that  Agnes  wished  it  so,  and  to  Allan  Thompson  he  said  that 
he  had  made  a  will  for  the  benefit  of  the  rising  generation,  as 
she  requested.  But  did  that  wish  or  request  amount  to  morat 
or  physical  coercion  ?  If  it  had  never  been  expressed  or  made^ 
would  he  have  made  such  a  will?  How  did  he  stand  with 
reference  to  the  disposition  of  his  property  ?  He  had  denied 
his  wife  and  children.  Could  he  leave  his  property  to  them  ?" 
To  do  so  would  unveil  his  true  character  to  the  world.  His- 
base  and  deceptive  life  would  have  been  revealed,  and  the 
memory  of  him  who  had  had  wealth,  power,  honor  and  dignity 
would,  when  he  died^  be  blackened,  and  the  amends^  at  so  great 
cost,  would  come  too  late  to  secure  for  him  even  the  gratitude 
of  his  children. 

The  visit  and  speech  of  Alexander  H.  Stephens  probably 
suggested  a  charity  to  which  Agnes  gave  shape  when  she  per- 
ceived that  she  could  not  live  to  take  under  the  will  that  had 
been  made  in  her  favor.  She  could  perceive  that,  for  the 
preservation  of  her  own  and  Smith's  memory,  it  was  necessary 
that  a  will  should  be  made,  and  also  that  it  should  ignore  the 
abandoned  wife  and  children.  I  doubt  not  that  a  charitable^ 
disposition  of  the  property  was  her  wish.  But  when  it  is  re- 
membered that  after  her  death  Smith  took  interest  in  the  world^ 
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continued  in  public  life,  serving  in  the  state  senate,  and  re- 
I)eatedly  denying  his  wife  and  children,  and  immersing  himself 
in  the  cares  of  a  large  and  prosperous  business,  it  is  difficult  to 
believe  that  her  influence  so  dominated  that,  but  for  it,  he  would 
not  have  made  the  will  in  question.  That  her  wish  was  remem- 
bered and  respected  cannot  be  doubted.  But  in  view  of  the  fact 
that  it  affords  the  only  means  of  safety  to  the  reputation  he  would 
leave  at  his  death,  it  becomes  apparent  that  it  must  have  so  ad- 
dressed itself  to  his  self-interest  that  he  needed  no  domination  to 
coerce  his  acceptance  of  it. 

In  proof  of  undue  influence,  we  ha\*e  literally  no  evidence 
•except  the  declarations  of  Smith  above  indicated,  and  they 
merely  open  the  door  to  conjecture.  The  great  lapse  of  time 
between  the  death  of  Agnes  and  the  execution  of  this  will  makes 
strongly  against  everything  suggestive  of  inference  or  presump- 
tion, and  in  favor  of  my  conviction  that  the  disputed  paper  was 
the  product  of  Smith's  own  will.  I  doubt  not  that  when  he 
made  it  he  had  his  wife  and  children  before  his  mind,  only  to 
be  thrown  aside  as  the  penalty  for  their  recognition  appeared. 

I  have  thus  failed  to  reach  the  conclusion  of  the  orphans 

court,  that  this  inofficious  will  should  be  denied  probate.     Such 

a  conclusion  would  have  accorded  with  my  sympathy  for  the 

forsaken  wife  and  children,  and  that  which  I  conceive  to  be 

righteous  indignation  at  the  injustice  they  have  suffered,  but  my 

strong  conviction,  that  Smith   jx^ssessed  testamentary  capacity 

and  was  free  from  undue  influence,  must  control  my  judicial 

action.     It  is  my  duty  to  protect  him  in  the  right  which  the  law 

gives  him. 

^         The  right  of  dominion  over  property  is  not  a  natural  one. 

It  is  a  product  of  social  compact,  bestowed  as  a  reward  for  the 

[      virtues  or  superiority  by  which  the  property  was  produced  or 

acquired.     When  man  dies,  the  property  which  he  has  accumu- 

;    lated  must  remain  behind  him.     He  possesses  no  natural  right 

!    to  transmit  it  to  persons  of  his  selection.     Under  natural  law,  at 

'    his  death,  it  would  go  to  the  strong,  and  those  to  whom  he  would 

f    give  it  might  never  take.     Here  again  the  social  compact  pledges 

'     itself  to  enforce  his  disposition  of  it.     The  only  requisites  to  this 
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•enforcement  (in  this  state)  are,  that  he  shall  observe  specified 
formalities,  be  of  certain  age  and  possess  mental  capacity.  His 
power  of  disposition  is  absolute.  Possessing  capacity  he  may 
give  to  whom  he  pleases.  This  power  is  a  weapon  to  the  weak 
and  the  old,  who,  without  it,  might  be  despised  and  nt^lected. 
The  courts  cannot  reject  a  will  because  it  does  not  comport  with 
their  ideas  of  propriety  and  justice,  or  even  because  it  appears  to 
be  unreasonable,  unjust,  injudicious  or  cruel.  If  a  testator  ob- 
«erve8  the  requirements  of  the  law,  and  possesses  capacity,  he 
may  lawfully  make  an  unjust  will.  In  the  case  of  Den.  v.  Gib- 
ionSy  2  Zah,  117 ^  IJ^ly  Chief-Justice  Green  used  this  language : 
"  If  this  will  be  invalid,  no  virtue  of  the  testator  can  sustain  it, 
if  valid,  no  vices  of  the  testator  can  impair  it.  Much  less  can 
the  validity  of  this  will  depend  upon  the  consistency  of  its  pro- 
visions with  our  ideas  of  fairness  or  propriety,  or  even  with  the 
principles  of  justice  acid  humanity ;  such  a  test  of  its  validity 
would  be  certainly  subservive  of  an  absolute  control  and  domin- 
ion which  the  law  gives  to  every  man  over  his  own  property. 
The  question  for  your  decision  is  not,  is  this  a  fair  will,  a  just 
will,  an  equitable  will,  the  will  of  a  right-thinking  man  and  a 
kind-hearted  father,  but  is  it  Thomas  Gibbons's  will  ?  If  it  is, 
your  verdict  should  be  for  the  defendant." 

In  Boylan  ads.  Meeker ,  Chief- Justice  Whelpley  said  :  "  That 
the  will  to  others,  not  having  the  means  of  knowing  what  the 
testator  knows,  not  occupying  his  standpoint,  not  having  lived 
his  life,  not  having  his  secret  affections  and  hates,  may  seem 
unreasonable,  injudicious  and  even  unjust,  is  no  reason  why  it 
should  be  declared  the  product  of  a  diseased  mind.  A  testator 
has  a  right  to  make  an  unreasonable,  unjust,  injudicious  will, 
and  his  neighbors  have  no  right,  sitting  as  a  jury,  to  alter  the 
disposition  of  his  property,  simply  because  they  may  think  the 
testator  did  not  do  justice  to  his  family  connections." 

In  Middleditch  v.  Williams,  18  Stew.  Eq,  726,  Vice-Chancellor 
Van  Fleet  said :  "A  will  may  be  contrary  to  the  principles  of 
justice  and  humanity,  its  provisions  may  be  shockingly  unnatu- 
ral and  extremly  unjust,  nevertheless,  if  it  appears  to  have  been 
made  by  a  person  of  suflScient  age  to  be  competent  to  make  a 
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will,  and  also  to  be  the  free  and  unconstrained  product  of  a  sound" 
mind,  the  courts  are  bound  to  uphold  it.  The  courts  must  so- 
treat  papers  of  this  kind  in  order  to  maintain  that  great  principle 
which  confers  upon  every  citizen  of  full  age  and  sound  mind  the- 
right  to  do  with  his  own  as  he  pleases,  so  long  as  he  does  not 
attempt  to  apply  his  property  to  an  immoral  and  unlawful  pur- 
pose." 

I  will  reverse  the  decree  below  and  admit  the  will  to  probate. 
The  costs  of  both  the  appellants  and  respondents,  including 
reasonable  counsel  fees,  to  be  fixed  hereafter,  will  be  decreed  to- 
be  paid  out  of  the  estate. 


Ulrich  Eberhardt,  appellant^ 


Francoisb  Cuaz  Perolin,  respondent. 

1.  The  expression  of  a  wish  or  desire  on  the  part  of  a  testator,  accompany- 
ing an  absolute  devise  or  bequest,  that  a  particular  application  be  made  of  the- 
whole  or  a  definite  part  of  the  property  bequeathed  or  devised,  is  obligatory 
and  creates  a  trust,  unless,  from  the  context,  it  clearly  appears  that  the  first 
taker  is  intended  to  have  discretionary  power  to  control  or  defeat  the  desire  - 
expressed. 

2.  One  Yinot,  by  holographic  will,  bequeathed  12,000  to  Francoise  Cuaz 
Perolin  and  $20,000  to  Charles  I^Assier,  absolutely.  Later  in  the  will  he 
disposed  of  the  residue  of  his  estate  as  follows :  '^  to  my  beloved  wife  Mai^garet 
Vinot  I  give  the  Balance  of  my  Personal  and  real  Estate  to  dispose  of  it  as 
she  will  Elect  I  would  however  recomand  to  her  to  increase  the  fund  of  the- 
first  Prysbiterian  church  of  Mendham  New  Jersey  to  double  the  amount  set 
apart  in  this  instrument  and  at  her  Plaisure  if  My  Wife  fed  dispose  to  do  »o  but 
it  is  not  obligatory  Also  to  increase  the  donation  to  Francoise  Cuaz  Perolin  of 
Two  thousand  dollars  $2,000  in  the  Events  of  said  Francoise  Cuaz  Perolin 
remained  with  my  Mother  to  the  End  of  her  life  and  this  gifth  of  my  Wife  to 
be  left  to  her  when  my  Wife  has  departed  this  life  so  as  to  make  her  part  of 
my  Estate  equal  or  of  the  same  Amount  as  that  left  by  me  in  this  my  last  will 
to  Charles  D^Assier,  in  this  my  last  will  and  testament^'  The  italicized  words 
were  plainly  interlined  after  the  will  was  originally  drawn.    Held,  that  a* 
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trust  was  created  in  favor  of  Francoise  Cuaz  Perolin  to  the  amount  of  $18,000, 
payable  to  her  upon  the  death  of  both  the  testator's  mother  and  wife. 

3.  Interest  upon  the  $18,000  is  to  be  calculated  fh)n^  the  date  of  the  death 
of  the  testator's  mother,  she  having  survived  the  wife,  and  more  than  a  year 
having  expired  since  the  testator's  death. 


On  appeal  from  decree  of  the  Hudson  orphans  court  estab- 
lishing a  trusty  &c. 

Mr.  Joseph  D.  Bedle  and  Mr,  William  J.  Gr^son,  for  the  ap- 
pellant. 

Mr.  John  C.  Besson  and  Mr.  Mahlon  Pitney,  for  the  re- 
spondent. 

Mr.  Charles  D.  Thompson,  for  executor  of  Aaron  Hudson,  one 
of  the  next  of  kin  of  Margaret  Vinot. 

The  Ordinary. 

The  decree. appealed  from  does  not  appear  to  have  been  made 
in  either  a  proceeding  for  distribution  or  a  suit  for  a  legacy.  In 
either  of  those  proceedings  there  would  be  semblance  of  jurisdic- 
tion in  the  orphans  court  to  make  the  decree  in  virtue  of  legis- 
lative sanction  which  exists,  although  it  may  be  of  questionable 
constitutional  authority  so  far  as  it  abstracts  from  the  court  of 
chancery  a  part  of  its  jurisdiction  over  the  construction  of  wills, 
especially  where  it  concerns  the  matter  of  a  trust,  by  conferring 
it  upon  another  court.  Adams  v.  Adams,  1  Dick.  Ch.  Rep.  298  ; 
1  Story's  Eq.  Jur.  601,  602.  But,  as  I  understand  the  present 
proceeding,  its  sole  object  is  to  secure  the  establishment  of  a  trust, 
there  being  no  pretence  that  there  is  any  money  to  be  presently 
distributed  or  any  legacy  due  and  payable.  It  appears  to  be  a 
matter  of  purely  chancery  cognizance  over  which  the  orphans 
court  has  no  jurisdiction.  This  suggestion,  however,  has  not 
emanated  from  counsel  and  the  question  it  presents  has  not  been 
argued,  and  I  therefore  will  content  myself  with  the  mere  men- 
tion of  it,  in  order  that  this  decision  may  not  be  a  precedent  in 
favor  of  the  doubtful  jurisdiction. 

38 
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The  question  that  has  been  argued  is,  whether  one  Jules  T. 
Vinot,  by  his  will,  created  a  trust  of  $18,000  for  the  benefit  of 
the  respondent,  Francoise  Cuaz  Perolin.  Yinot  died  on  the 
28th  of  March,  1888,  leaving  a  will  dated  on  the  28th  of  Octo- 
ber, 1886,  of  which  the  following  is  a  copy: 

"  New  York  October  28th  1886. 
**/n  the  name  of  God  Amen, 

"  I  Jules  T  Vinot  native  of  Verdun  France  Citezen  of  the  United  States  of 
America  in  Full  possession  of  memory  and  mind  declare  this  to  be  ma  last 
will  and  testament  that  after  my  death  all  my  debts  and  Funeral  Expanses  be 
paid  out  of  my  Estate  Also  the  following  bequest  to  my  Brother  Louis  Vinot 
Five  thousand  Dollars  $5,000  or  25,000  Thousand  Francs  to  be  deposited  in 
the  Bank  of  France  when  the  same  will  have  been  converted  in  securities  of 
the  Chemin  de  fer  de  L'ouest  he  reciving  the  Interest  and  after  his  death  to 
go  to  his  only  son  Henri  Vinot — to  my  lettle  Cousin  charles  D'Assier  One 
Hundred  thousand  Francs  100,000  or  Twenty  thousand  dollars  $20,000  to  be 
given  to  him  in  rail  road  bonds  at  their  Value  at  the  Stock  Exchange  on  the 
Opening  of  this  my  last  will  and  testament  or  to  buy  for  him  100,000  francs 
of  Exchange  on  Paris  this  I  leave  to  the  discretion  of  my  wife  MargaKt 
Vinot,  to  Adele  Bourbon  Two  thousand  Dollars  $2,000  to  Emelie  Bourbon 
Two  thousand  dollars  $2,000  to  Georges  Bourbon  Two  thousand  dollars  $2,000 
to  Francoise  Cuaz  Perolin  two  thousand  dollars  $2,000  the  young  Girl  who  live 
with  my  Mother  this  is  as  a  recompanse  that  I  give  to  her  for  faithful  services 
juid  devotion  to  my  Mother^  to  my  Mother  an  Income  of  f200  two  Hundred  doUarti 
per  year  to  the  first  Prebysterien  Church  of  Mendham  New  Jersey  $2000  Two 
thousand  dollars  to  be  kept  in  the  seaman  savings  Bank  situated  in  Wall 
Street  New  York  City  one  half  of  the  Interest  to  be  spend  in  taken  care  of 
our  lot  and  monument  in  the  cimetery  back  of  the  hill  top  church  where  the 
remain  of  our  Beloved  son  Jules  T  Vinot  Jr  rest  in  peace  the  balance  of 
Interest  the  trustees  of  the  church  to  dispose  of  it  as  they  will  think  proper, 
to  Emma  Youmans  Six  thousand  dollars  $6,000,  to  ray  beloved  Wife  Margaret 
Vinot  I  give  the  Balance  of  my  Personal  and  real  Estate  to  dispose  of  it  as 
fihe  will  Elect  I  would  however  recomand  to  her  to  increase  the  fund  of  the 
first  Prysbiterian  church  of  Mendham  New  Jersey  to  double  the  Amount  set 
apart  in  this  instrument  and  at  her  Plaisure  if  she  My  Wife  fed  dispose  to  do  so 
but  it  is  not  obligatory  Also  to  increase  t^e  donation  to  Francoise  Qua  Perolin 
of  Two  thousand  dollars  $2,000  in  the  Events  of  said  Francoise  Cuaz  Perolin 
remained  with  my  Mother  to  the  End  of  her  life  and  this  gifth  of  my  Wife 
to  be  left  to  her  when  my  Wife  has  departed  this  life  so  as  to  make  her  part 
in  my  Estate  Equal  or  of  the  same  Amount  as  that  left  by  me  in  this  my  last 
will  to  charles  D*Assier,  in  this  my  last  will  and  testament  I  constitute  my 
beloved  Wife  Margaret  Vinot  my  sole  Executrice  but  should  she  desire  or 
went  any  advise  in  the  Execution  of  this  instrument  I  would  advise  her  to 
call  for  the  help  of  ray  Friend  Peter  De  Motte  now  book  keeper  in  the  Man- 
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hattan  life  Insurance  company  156  Broadway  New  York  Gty,  and  now  in 
conclusion  Whereof  I  have  hereunto  subscribe  my  Name  and  Affixed  my  seal 
this  Twenty  Eight  day  of  October  Eighteen  Hundred  and  Eighty  six  1886 
the  year  of  our  Lord." 

The  testator's  wife,  Margaret  Vinot,  survived  him  only  five 
days,  dying  on  the  2d  of  April,  1888.  Subsequently,  on  April 
30th,  1888,  the  will  was  admitted  to  probate,  and  afterwards, 
in  August  of  the  same  year,  letters  of  administration  cum  testa- 
mento  annexo  were  issued  to  the  appellant,  Ulrich  Eberhardt. 
Margaret  Vinot  also  left  a  will,  by  which  she  devised  and  be- 
-queathed  her  entire  estate  to  her  husband.  Of  her  estate,  also, 
Ulrich  Eberhardt  became  administrator  cum  testamento  annexo. 
The  personal  estate  of  Jules  T.  Vinot  amounted  to  more  than 
.$100^000,  and,  aft/Cr  the  payment  of  the  expenses  of  its  admin- 
istration and  the  undisputed  legacies  bequeated  by  the  will,  there 
remained  upwards  of  $64,000  in  the  hands  of  the  administrator, 
^11  of  which  he  has  distributed,  save  $25,000,  held  to  abide  the 
event  of  this  suit.  The  distributees  of  the  estate,  beyond  those 
io  whom  legacies  are  given  by  the  will,  are  the  next  of  kin  of 
Margaret  Vinot. 

It  is  observed  that  the  decision  of  the  question  presented  upon 
4his  appeal  depends  entirely  upon  the  construction  of  that  part 
of  the  will  in  which  the  testator  gives  the  residue  of  his  estate 
to  his  wife,  recommending  certain  {)ayments  by  her.  That  part 
is  as  follows : 

"  To  my  beloved  wife  Margaret  Vinot  I  give  the  Balance  of  my  Personal 
and  real  Estate  to  dispose  of  it  as  she  will  Elect  I  would  however  recomand  to 
her  to  increase  the  fund  of  the  first  Prysbiterian  church  of  Mendham  New 
Jersey  to  double  the  amount  set  apart  in  this  instrument  and  at  her  Plaimre 
if  My  Wife  fed  dispose  to  do  so  but  it  is  not  obliyatoiy  Also  to  increase  the 
donation  to  Francoise  Cuaz  Perolin  of  Two  thousand  dollars  $2,000  in  the 
Events  of  said  Francoise  Cuaz  Perolin  remained  with  ray  Mother  to  the  End 
of  her  life  and  this  giflh  of  my  Wife  to  be  left  to  her  when  my  Wife  has 
departed  this  life  so  as  to  make  her  part  of  my  Estate  equal  or  of  the  same 
Amount  as  that  left  by  me  in  this  my  last  will  to  charles  IVAssier,  in  this  my 
last  will  and  testament." 

It  is  contended  for  the  respondent  that  the  testator's  recom- 
mendation to  his  wife^  so  far  as  the  respondent  is  concerned,  is 
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imperative^  and  that,  in  effect,  it  creates  a  trust  in  her  behalf,  bjr 
whjch  she  is  to  be  secured  $18,000  if  she  shall  remain  with  the^ 
testator's  mother,  with  whom  she  resides  as  adopted  child  or 
companion,  to  the  end  of  the  mother's  life. 

It  is  a  rule  of  testamentary  construction,  established  by  the^ 
earlier  English  cases,  that  the  expression  of  a  wish  or  desire  on 
the  part  of  the  testator,  accompanying  an  absolute  devise  or 
bequest,  that  a  particular  application  be  made  of  the  whole  or  a 
definite  portion  of  the  property  bequeathed  or  devised,  is  obliga- 
tory and  creates  a  trust,  unless,  from  the  context,  it  clearly 
appears  that  the  first  taker  is  intended  to  have  discretionary 
power  to  control  or  defeat  the  desire  expressed.  Malim  v. 
Kdghley,  2  Ve8.  333;  Knight  v.  Boughton,  11  CI  &  F,  513; 
Knight  v.  Knight,  3  Beav.  I4S ;  Hawk  Wills  160;  2  Story  Eq. 
Jur.  §  1068;  1  Jarm.  WUls  680. 

The  word  "  recommend  "  is  held  to  express  desire.  Malim  v. 
Keigfdey,  2  Ves.  335;  Paid  v.  C&mpton,  8  Ves.  380;  TibbeU 
v.  Tibbels,  19  Ves.  656  ;  Cholmondeley  v.  Cholmonddey,  14^  Sim. 
590 ;  Ford  v.  Fowler ,  3  Beav.  14,6 ;  H6i*wood  v.  West,  1  Sim^ 
&  S.  387;  HaH  v.  Tribe,  18  Beav.  215. 

"  In  short,"  said  Judge  Story,  in  his  work  on  Equity  Juris- 
prudence §  1068,  "  it  may  be  stated  as  a  general  result  of  the 
cases,  in  the  language  of  Lord  Eldon,  that  whether  the  words  of 
the  will  are  those  of  recommendation  or  precatory  or  expressing 
hope,  or  that  the  testator  has  *  no  doubt,'  if  the  objects  with 
regard  to  whom  such  terms  are  applied  are  certain,  and  the  sub- 
jects of  the  property,  to  be  given,  are  also^  certain,  the  words 
are  considered  imperative  and  create  a  trust;"  or,  as  another 
learned  judge  has  expressed  it  (in  a  form,  indeed,  open  to 
some  criticism) — Lord  Avanley,  in  Malim  v.  Keighley,  supra: 
*'  Wherever  any  person  gives  property  and  points  out  the  object, 
the  property  and  the  way  in  which  it  shall  go,  that  does  create  a 
trust  unless  he  shows  clearly  that  his  desire  expressed  is  to  be 
controlled  by  the  party  that  he  should  have  an  option  to 
defeat  it." 

The  current  of  the  later  cases,  both  in  this  country  and  in 
England,  is  against  the  adoption  of  this  rule.     They  consider 
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that  its  application  is  apt  to  defeat  the  intention  of  the  testator, 
and  that  the  wiser  way  to  reach  that  intention  is  to  take  all 
words  in  their  ordinary  and  natnral  signification  unless,  upon 
consideration  of  the  whole  will,  it  appears  that  a  different  mean- 
ing is  intended.  Thus  the  force  of  the  rule,  which  establishes  a 
prima  facie  meaning,  is  destroyed.  Among  these  cases  is  that  of 
Colton  V.  Colton,  127  U.  S.  300,  where  Justice  Matthews  said 
upon  this  subject :  "As  to  the  doctrine  of  precatory  trusts,  it  is 
quite  unnecessary  to  trace  its  origin,  or  review  the  numerous 
judicial  decisions  in  England  and  in  this  country  which  record 
its  various  application.  If  there  be  a  trust  suflBciently  expressed 
or  capable  of  enforcement  by  a  court  of  equity,  it  does  not  dis- 
parage, much  less  defeat  it,  to  call  it  pi*ecatory.  The  question 
of  its  existence,  after  all,  depends  upon  the  intention  of  the  tes- 
tator as  expressed  by  the  words  he  has  used,  according  to  their 
natural  meaning  modified  only  by  the  context  and  the  situation 
and  circumstances  of  the  testator  when  he  used  them.  On  the 
one  hand,  the  words  may  be  merely  those  of  suggestion,  counsel 
or  advice,  intended  only  to  influence  and  not  to  take  away,  the 
discretion*  of  the  legatee  growing  out  of  his  right  to  use  and  dis- 
pose of  the  property  given  as  his  own.  On  the  other  hand,  the 
language  employed  may  be  imperative  in  fact,  though  not  in 
form,  couveying  the  intention  of  the  testator  in  terms  equivalent 
to  a  command  and  leaving  the  legatee  no  discretion  to  defeat  his 
wishes,  although  there  may  be  a  discretion  to  accomplish  them 
by  a  choice  of  methods,  or  even  dispose  and  limit  the  extent  of 
the  interest  conferred  upon  his  beneficiary." 

Also  Hess  V.  Singler,  IH  Mass.  66,  69,  where  Chief-Justice 
•Gray  said :  "  It  is  a  settled  doctrine  of  courts  of  chancery  that 
a  devise  or  bequest  to  one  person,  accompanied  by  words  express- 
ing a  wish,  entreaty  or  recommendation  that  be  will  apply  it  to 
the  benefit  of  others,  may  be  held  to  create  a  trust,  if  the  subject 
and  the  objects  are  suflBciently  certain.  Some  of  the  earlier 
English  decisions  had  a  tendency  to  give  to  this  doctrine  the 
weight  of  an  arbitrary'  rule  of  construction.  But  by  the  later 
cases  in  this,  as  in  all  other  questions  of  the  interpretation  of 
wills,  the  i{)tention  of  the  testator,  as  gathered  from  the  whole 


Digitized  by  VjQOQ IC 


598  PREROGATIVE  COURT.  [48  Eq. 

Eberhardt  v.  Perolin. 

will,  controls  the  court ;  m  order  to  create  a  trust,  it  must  appear 
that  the  words  were  intended  by  the  testator  to  be  imperative;, 
and  when  property  is  given  absolutely  and  without  restriction,  a 
trust  is  not  to  be  lightly  imposed,  upon  mere  words  of  recom- 
mendation and  confidence." 

In  PennocKa  Appeoly  20  Pa,  268,  it  was  held  that  words 
expressive  of  desire,  recommendation  and  confidence  are  not 
technical,  but  of  common  parlance,  and  not  prima  facie  sufficient 
to  convert  a  devise  or  bequest  into  a  trust. 

Numerous  other  cases,  in  the  different  states  in  this  country,, 
are  to  the  same  effect. 

The  unpopularity  of  the  doctrine  of  precatory  trusts  in  Eng- 
land, for  nearly  a  century,  is  shown  by  thefollowing  cases :  As 
early  as  Wright  v.  AtkynSy  1  Ves.  &  B.  313  (1813),  Lord  Eldon 
said  of  the  trust :  "  This  sort  of  trust  is  generally  a  surprise  on 
the  intention,  but  it  is  too  late  to  correct  that." 

In  Meredith  v.  Heneage,  1  Sim.  5IfSy  in  the  house  of  lords, 
the  Lord-Chief  Baron,  after  stating  the  rule  as  given  by  Lord 
Avanley,  in  MaJim  v.  Keighley,  said  :  "  I  will  not  stay  to  inquire 
whether  the  language  of  that  very  learned  and  excellent  judge  is 
very  accurate,  and  critically  correct  as  applied  in  the  cases ;  but 
I  believe  they  are  the  very  words  his  honor  used.  I  think,  how- 
ever, that  the  result,  as  stated  by  him,  is  sufficiently  correct  for 
the  present  purpose,  and  I  shall  consider  the  passages  in  the  will 
accordingly ;  and  I  confess  that  I  feel  myself  bound  by  the  doc- 
trine delivered  in  it  as  generally  consistent  with  the  doctrines 
that  have  prevailed.  But  I  hope  to  be  forgiven  if  I  entertain  a 
strong  doubt  whether,  in  many,  or  perhaps  in  most  of  the  cases, 
the  construction  was  not  adverse  to  the  real  intention  of  the 
testator." 

In  Sale  v.  Moore,  1  Sim,  53 i,  (1827),  the  vice-chancellor  said : 
"The  first  case  that  construed  words  of  recommendation  into  a 
command,  made  a  will  for  the  testator,  for  every  one  knows  the 
distinction  between  them.  The  current  of  decisions  has,  of  late 
years,  been  against  converting  the  legatee  into  a  trustee." 

Later  cases  equally  exhibit  discontent  with  the  rule,  and,  from 
Lambe  v.  Fames,  L,  R,  {6  Ch.  App,)  697,  a  marked  departure 
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from  it.  Among  them  may  be  cited,  Stead  v.  Mellor^  L,  R.  (S 
Ch,  Div.)  2^5;  In  re  Hutchinson  &c.,  L.  R.  {8  Ch.  Div)  5^0; 
MusHoorie  Bank  v.  Raynor^  L,  R,  {7  App,  Cas,)  321 ;  In  re 
Adams  Ac,  L.  R.  {27  Ch.  Div,)  394,  i-OG ;  Diggles  v.  Edmon- 
son, L,  R.  {39  Ch,  Div,)  ^53. 

In  our  own  state,  in  Van  Duyne  v.  Van  Duyne,  1  McCart. 
397 y  where  the  testator  devised  his  homestead  farm  to  his  son 
and  daughter  equally,  "  to  them,  their  heirs  and  assigns  forever, 
hoping  and  believing  that  they  will  do  justice  to  my  grandson, 
Hiram  Van  Duyne,  to  the  amount  of  one-half  of  the  said  home- 
stead farm,'^  Chancellor  Green  strongly  criticised  the  doctrine  of 
the  rule  as  to  precatory  trusts,  and  not  deeming  Ward  v.  Pelou- 
hety  2  Stock,  304,  to  have  adopted  it,  but  considering  himself  at 
liberty  to  adopt  §uch  rule  of  construction  as  should  seem  best 
calculated  to  eflTectuate  the  intention  of  the  testator,  took  the 
testator's  language  in  its  natural  and  ordinary  meaning,  in 
absence  of  anything  in  the  will  to  indicate  that  the  testator 
intended  it  to  be  regarded  otherwise,  and  held  that  a  trust  was 
not  created  by  the  will  in  favor  of  the  grandson.  Upon  appeal, 
however,  from  that  part  of  the  chancellor's  decree  which  denied 
the  trust,  the  court  of  errors  and  apj^als  reversed  the  decree 
without  assigning  reasons  for  its  decision.  2  McCart.  503. 
Though  no  reasons  were  given  for  this  reversal,  it  is  impossible 
to  escape  the  conclusion  that  its  effect  was  to  affirm  the  English 
rule  substantially  as  I  have  stated  it.  Such  was  the  understand- 
ing of  Chancellor  Runyon,  who,  in  the  case  of  Eddy  v.  Harts- 
home,  7  Stew,  Eq,  4,19,  in  effect  so  announcing,  applied  the  Eng- 
lish rule,  stating  it  in  this  language:  "The  rule  of  English 
chancery  is,  that  when,  by  will,  property  is  given  absolutely  to  a 
person,  and  the  same  person  is,  by  the  giver,  ^recommended,' 
'  entreated,'  '  requested,'  or  '  wished '  to  dispose  of  that  property 
•n  favor  of  another,  the  recommendation,  request  or  wish  is  held 
to  be  imperative  and  to  create  a  trust,  if  the  subject  and  objects 
are  certain." 

Such,  also,  is  the  understanding  of  Vice-Chancellor  Pitney, 
who,  in  Cba?  et  al,  Exi's,  of  Leeds  v.  Wills,  22  Atl.  Rep,  756,  says, 
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that  the  bar  and  bench  have  always  taken  the  reversal  of  Chan- 
cellor Green  to  have  this  meaning. 

I  must  then  regard  this  rule  as  binding  upon  me  and  proceed 
to  construe  the  will,  here  questioned,  in  the  light  of  it 

In  the  first  place,  the  additional  circumstances  are  to  be  noted, 
that  the  will  is  a  holograph,  by  a  Frenchman  who  is  plainly 
deficient  in  orthography  and  ability  to  properly  punctuate  his 
sentences  and  use  capital  letters,  although  his  production,  in 
many  res|>ects,  exhibits  intelligence  and  considerable  thought, 
and  also  that,  in  the  portion  of  the  will  which  is  offered  for  con- 
struction, he  has  plainly  interlined  immediately  after  the  word 
*'  instrument,^'  at  the  end  of  the  provision  for  the  increase  of  the 
legacy  to  the  Presbyterian  church,  these  words,  "and  at  her 
Plaisure  if  she  My  Wife  feel  dispose  to  do  so  but  it  is  not  obliga- 
tory," following  which,  without  intervening  punctuation,  are  the 
words,  "Also  to  increase  the  donation ''  &c.,  the  word  "  also  '^ 
commencing  with  a  capital  "A."  Upon  a  close  inspection  of 
the  original  will  with  the  aid  of  a  magnifying- glass,  I  am  satis- 
fied that  a  long  downward  stroke,  by  way  of  punctuation,  origi- 
nally followed  the  word  instrument,  but  that  when  the  interline- 
ation was  made  it  was  written  over  in  such  a  way  as  to  make  it 
run  into,  or  constitute  part  of,  the  letter  "b'^  in  the  word 
obligatory. 

As  suggested  by  counsel  for  the  respondent,  it  will  simplify 
the  examination  of  this  writing,  if  it  is  first  considered  as  though 
it  did  not  contain  the  interlineation  referred  to. 

It  is  observed  that  the  testator  gives  the  residue  of  his  estate 
to  his  wife,  and  then  adds  the  words,  "to  dispose  of  as  she  will 
Elect  I  would  however  recomand  her  "  &c.  At  this  point  it  is 
argued  for  the  appellant,  that  the  gift  is  absolute  in  terms  with 
express  power  of  disposition  added,  and  that  under  the  rule  of 
construction  laid  down  in  Downey  v.  Borden,  6  Vr.  7^;  S.  C. 
on  error,  7  Vr.  JfiO ;  McClellan  v.  Lareher,  18  Stew.  Eq.  17 ; 
Rodenfeh  v.  Schumann,  18  Stew.  Eq.  386,  and  other  decisions 
of  this  state  to  be  found  cited  in  the  opinions  in  those  cases,  that 
where  an  estate  is  given  to  a  person  generally  with  power  of  dis- 
position, it  carries  a  fee,  notwithstanding  a  subsequent  devise 
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over.  It  is  to  be  noted,  in  answer  to  this  insistment,  that  though 
the  language  of  the  power  of  disposition  in  the  will  contains  the 
liberal  words,  "  as  she  will  elect,"  it  proceeds,  by  the  use  of  the 
adversative  conjunction,  **  however''  (if  the  testator's  recommen- 
dation is  to  be  held  as  imperative),  to  restrain  the  freedom  of 
the  preceding  words,  by  controlling  and  directing  the  disposition 
in  part.  It  is  then  apparent  that  the  question  whether  or  not 
the  power  of  dispasition  is  absolute,  depends  upon  the  solution 
of  the  question  whether  the  testator's  recommendation  is  impera- 
tive. A  constituent  element  of  the  rule  laid  down  in  the  cases 
just  referred  to,  and  invoked  by  the  appellant,  is,  that  the  power 
of  disposition  shall  be  uncontrolled.  Where  that  power  is  con- 
trolled, the  idea  of  absolute  ownership  to  the  extent,  at  least,  of 
that  control,  is  destroyed,  and  the  rule  does  not  apply.  The 
very  idea  involved  in  the  creation  of  an  efficient  trust  is,  that  an 
estate  given  is  coupled  with  a  directed  or  controlled  power  of 
<]ispo8ition. 

Proceeding,  then,  to  the  recommendation,  it  is  found  that  it 
<x)ntemplates  the  doubling  of  a  fund  previously  given  to  the 
First  Presbyterian  Church  of  Mendham,  and  also  the  increase 
of  the  testator's  donation  of  $2,000,  to  the  respondent  Francoise 
Cuaz  Perolin,  upon  the  fulfillment  of  a  certain  condition,  at  the 
happening  of  a  certain  event  and  to  a  certain  sum.  The  objects 
of  the  testator's  bounty,  the  intended  amount  of  his  bounty  and 
the  times  of  its  bestowal,  are  all  pointed  out  with  certainty. 
Thus  far  the  case  appears  to  be  within  the  rule  that  a  trust  is 
created.  But  here  attention  is  arrested  by  the  testator's  charac- 
terization of  the  proposed  increase  of  bounty,  as  the  gift  of  his 
wife.  It  is  claimed  that  the  word  "gift"  implies  a  voluntary 
giving,  and  that  when  the  bounty  was  styled,  "  this  gift  of  my 
wife,"  the  testator  meant  that  it  is  to  be  bestowed  by  the  wife, 
of  her  free  will  and  not  in  obedience  to  his  requirement,  and, 
assuming  this  reasoning  to  be  correct,  it  is  insisted  that  in  pre- 
scribing the  very  terms  of  his  recommendation,  the  testator 
plainly  indicated  that  the  recommendation  is  not  to  be  r^arded 
as  imperative. 
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The  diflBcuIty  in  placing  reliance  upon  this  argument  lies  in 
the  fact  that  the  testator  has  not  elsewhere,  in  the  will,  displayed 
an  accurate  appreciation  of  the  exact  meaning  of  the  words  he 
uses.  For  instance,  in  the  very  clause  considered,  he  speaks  of 
his  legacy  to  the  respondent  as  a  "  donation ; ''  a  word  which, 
although  it  serves  his  purpose,  is  more  aptly  used  to  describe 
that  which  is  given  to  a  public  cause  or  charity  than  to  indicate 
a  bounty  to  an  individual.  It  is  to  be  remembered  that  Vinot 
was  born  and  reared  in  France,  and  that  the  English  language 
was  consequently  not  his  native  tongue.  Many  indications  of 
his  proneness  to  adopt  his  native  language,  a  fact  significant  of 
his  lack  of  familiarity  with  English,  appear  in  the  will.  Under 
the  circumstances  we  must  not  too  readily  assume  that  he  meant 
to  use  the  Saxon  word  "gift,'^  in  its  exact  sense. 

But,  upon  examination  of  the  clause  considered,  it  is  perceived 
that  the  recommendation  is  to  "  increase  the  donation  "  of  $2,000 
to  the  respondent.  It  was  his  donation.  The  direction  is  not 
to  supplement  or  add  to  the  donation  but  to  "increase^'  it — that 
is,  enlarge  its  proportions,  keeping  it  yet  the  original  thing.  If 
he  had  meant  his  wife  to  add  a  separate  gift,  it  would  have  been 
a  natural  and  simple  thing  to  have  so  recommended.  But  by 
using  the  word  "  increase  "  he  has  reserved  to  himself  credit  for 
the  benefaction,  retaining  it  his  creature. 

Passing  further  down  in  the  recommendation,  it  is  to  be  also 
noted  that  the  increase  is  to  come  after  the  wife's  death — after 
her  estate  in  his  property  has  intervened — ^and  yet  is  to  be  a  part 
of  his  estate.  The  legacy  of  $2,000  to  the  respondent  is  to  be 
increased  *^  so  as  to  make  her  part  of  my  estate  equal ''  &c. 
Here  again  he  retains  property  in  the  bounty.  If  the  increase 
was  to  be  the  voluntary  offering  of  the  wife  out  of  that  which 
he  had  given  to  her,  it  would  not  be  a  part  in  his  estate.  It 
would  then  be  a  part  in  her  estate. 

It  is  impossible  to  reconcile  these  conflicting  indications  of 
intention  with  entire  satisfaction,  but  the  most  reasonable  sug- 
gestion in  that  direction,  and  the  only  one  that  will  harmonize 
them  at  all,  is,  that  the  act  of  the  wife,  which  the  testator  loosely 
styles  gift,  is  the  execution  of  the  trust  by  the  trustee.     It  is  the 
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mere  transferrenoe  of  formal  legal  title,  the  beneficial  interest 
being  given  by  the  testator. 

The  expreasion,  "  gift  of  my  wife/^  then,  does  not  exhibit  an 
intention  at  variance  with  the  force  and  meaning  given  by  the 
law  to  the  word  "  recommend,'^  as  used  in  the  will. 

My  attention  has  next  been  called  to  the  fact  that  the  testator 
recommends  an  increase  of  legacies  previously  defined  with  cer- 
tainty in  the  same  document.  It  is  argued  that  his  previous- 
action  exhibits  the  limit  of  his  imperative  desire  and  shows  that 
he  can  and  does  unequivocally  provide  for  the  accomplishment 
of  it.  As  it  appears  at  this  stage  of  the  discussion,  this  circum- 
stance-is of  considerable  evidential  weight,  for  it  indicates  very 
clearly  that  the  testator  had  ability  to  express  his  exact  meaning. 
Now,  possessing  that  ability,  the  inference  is  just,  that  a  marked 
change  in  his  phraseology  from  that  which  is  absolute,  evinces  a 
change  in  design. 

In  construing  the  will  of  Rowland  Jones,  in  Dutton  v.  Pughy 
18  Stew.  Eq,  JfiS^  I  met  a  change  of  phraseology  illustrative 
of  this  situation.  I  there  thought  that,  standing  alone,  it  waa 
not  suflSciently  strong  to  take  the  case  presented  out  of  the 
rule  of  construction  I  applied.  My  conclusion  was  acquiesced  in 
by  a  majority  of  the  judges  of  the  court  of  errors  and  appeals 
(S,  C  BXib  ncm.  Jones  v.  JoneSy  1  Dick.  Ck.  Rep.  554),  but  was 
considered  erroneous  by  a  respectable  minority  of  the  judges  of 
that  court,  one  of  whom  wrote  an  able  dissenting  opinion  in> 
which  the  argument  here  relied  upon  was  clearly  and  strongly 
stated.  It  is  not  necessary  at  this  point  to  express  an  opinion  as 
to  the  weight  of  this  circumstance  here,  for  I  think  it  is  con- 
trolled by  the  eflTect  of  the  interlineation,  in  the  recommendation,, 
which  I  have  not  yet  considered. 

It  is  quite  apparent  that,  after  the  testator  prepared  his  will, 
he  critically  re-examined  it.  This  is  evidenced  by  two  inter- 
lineations. At  the  foot  of  the  first  page  of  the  will,  breaking  in 
upon  and  dividing  the  bequest  of  $2,000  to  the  Presbyterian 
church  at  Mendham,  he  tersely  provided  an  annuity  for  his^ 
mother,  and,  further  on,  made  the  interlineation,  already  referred 
to,  between  the  two  recommendations  to  his  wife.     The  latter 
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of  these  iiiterliueations  was  unquestionably  the  product  of 
thought  upon  the  whole  will,  as  he  had  prepared  it.  When  it 
was  made,  there  were  before  him  his  unquestionably  absolute 
legacy  to  the  church  and  bequest  to  the  respondent,  and,  as  well, 
his  subsequent  declaration  with  reference  to  the  same  objects  of 
his  bounty.  He  then  read  in  the  document  that  he  gave  the 
residue  of  his  estate  to  his  wife  with  power  of  disposition  subject 
to  his  recommendation.  The  recommendation  was  two-fold — 
Jirdy  to  double  the  fund  which  was  to  be  primarily  devoted  to 
the  care  of  the  lot  and  monument  in  the  cemetery  where  his  son 
-was  buried ;  and,  seoond,  to  prepare  a  reward  for  the  faithful 
companion  of  his  mother,  if  she  should  continue  that  companion- 
ship until  the  mother  died.  As  he  read,  the  question  whether 
his  recommendation  was  imperative  became  the  subject  of  his 
consideration,  and  deliberately,  at  the  end  of  the  first  part  of  it, 
he  wrote  the  words,  "  and  at  her  Plaisure  if  she  My  Wife  feel 
dispose  to  do  so  but  it  is  not  obligatory.^'  The  second  part  of 
his  recommendation  was  not  touched.  He  allowed  the  adverb 
^'also,"  commencing  with  a  capital  letter,  to  remain  fulfilling  its 
office  in  referring  the  verb  "  recommend "  to  another  subject, 
which  he  chose  to  leave  as  it  originally  stood.  The  mere  fact 
of  his  failure,  under  such  circumstances,  to  clearly  indicate  that 
the  second  part  of  his  recommendation  was  not  to  be  imperative, 
I  think  is  convincing  evidence  that  he  desired  it  to  be  r^arded 
as  the  law  construes  it.  It  is  but  natural  to  assume  that  he 
-considered  that  recommendation  as  an  offered  reward  to  the 
respondent,  which  she  might  securely  earn,  and  that  the  certainty 
•of  its  payment  would  induce  the  fulfillment  of  the  condition  he 
imposed,  and  thus  inure  to  the  benefit  of  his  mother,  to  whom 
he  was  bound  by  the  strongest  natural  tie.  The  explicit  par- 
ticularity of  the  provisions  of  this  recommendation  is  not  to  be 
Jost  sight  of  as  a  powerful  aid  in  justifying  this  assumption. 

It  is  suggested  that  the  testator  may  have  intended  his  inter- 
lineation to  be  a  qualification  of  his  second  recommendation; 
that  it  may  have  been  his  intention  to  commence  that  recom- 
mendation with  it,  so  that  it  should  read,  "  and  at  her  Plaisure 
df  she  My  Wife  fed  dispose  to  do  so  but  it  is  not  obligatory  also 
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to  increase/'  &c.  I  dismiss  this  as  untenable,  for,  in  the  first 
place,  the  usual  office  of  the  conjunction  "and"  is  to  signify 
that  a  word  or  part  of  a  sentence  is  to  be  added  to  that  which* 
precedes,  not  to  that  which  follows.  Besides,  to  use  it  as  a  con- 
nection with  that  which  follows,  requires  a  parenthetical  qualifi- 
cation in  advance  of  the  matter  qualified.  Such  was  not  the 
testator's  style  in  writing.  His  qualifications  and  explanations 
invariably  follow  the  principal  matter.  This  is  to  be  remarked 
of  the  bequest  of  the  100,000  francs,  or  the  $20,000,  to  Charles^ 
D'Assier,  to  be  given  to  him  in  railroad  bonds,  or  in  exchange 
on  Paris,  to  which  is  appended,  "  this  I  leave  to  the  discretion 
of  my  wife  Margaret  Vinot,''  of  the  legacy  of  $2,000  to  the- 
respondent,  to  which  is  added,  "  the  young  girl  who  live  with 
my  mother,  this  is  a  recompanse  that  I  give  to  her  for  faithful' 
services  and  devotion  to  my  mother,''  and  of  the  legacy  to  the 
Presbyterian  church  at  Mendham,  which  was  "  to  be  kept  in  the 
seaman  savings  Bank  "  &c. 

My  conclusion,  after  a  careful  study  of  this  will,  is,  that  with- 
out the  aid  of  the  rule  of  construction  I  first  stated  in  this  dis- 
cussion, the  testator's  intention  that  his  recommendation  in  favor 
of  the  respondent  should  be  imperative  appears,  and*  that  the 
application  of  that  -rule  fairly  ascertains  that  intention.  It  is 
clear  that  the  testamentary  provision  discussed  is  not  taken  out 
of  that  rule  by  any  appearance  of  intention,  upon  the  part  of 
the  testator,  outside  of  the  natural  significance  of » the  word 
"  recommend,"  that  his  wife  shall  have  discretionary  power  to- 
control  or  defeat  the  desire  he  has  expressed. 

This  conclusion  would  lead  me  to  affirm  the  decree  of  the 
orphans  court  were  it  not  for  the  fact  that  the  decree  determines 
that  the  respondent  shall  be  paid  interest  upon  the  $18,000  pro- 
vided for  her  from  the  2Ist  day  of  September,  a.  d.  1889, 
which  was  the  date  of  the  decree  of  distribution  made  by  the 
orphans  court,  ft  is  a  rule,  that  where  the  will  is  silent  as  to 
the  time  when  a  general  legacy  shall  be  payable,  interest  may  be 
recovered  from  one  year  after  the  testator's  death.  One  year  is 
allowed  the  executor  to  provide  for  the  payment,  and  after  that? 
year  has  expired  interest  is  allowed  as  damages  for  the  delay;. 
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And  it  is  also  a  rule,  that  legacies  made  payable  at  a  future  time, 
or  upon  the  happening  of  a  future  event,  will  not  carry  interest 
before  the  arrival  of  that  time  or  the  happening  of  that  event. 
In  other  woixls,  in  such  cases,  the  right  to  interest  b^ins  when 
the  right  to  receive  the  legacy  arrives.  And  this  is  so,  even 
^though  the  legacy  vest  before  that  right  matures. 

The  decree  of  the  orphans  court,  so  far  as  it  deals  with  interest, 
is  not  within  either  of  these  rules,  and  I  know  of  no  rule  by  which 
it  can  be  supported.  The  second  of  the  rules  I  have  stated  must 
govern  here.  It  is  clear  that  Vinot  did  not  mean  that  the 
respondent  should  receive  her  legacy  until  the  death  of  his 
mother,  and  that  even  then  she  should  not  have  it  if  his  wife 
survived.  Her  receipt  of  it  was  to  be  postponed  until  the  death 
of  both  the  wife  and  mother.  The  wife  is  dead.  When  the 
mother  dies,  the  respondent  will  be  entitled  to  the  l^acy,  and 
from  the  date  of  that  death  she  may  recover  interest 

The  decree  must  be  reversed. 
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Patrick  Corrigan,  appellant, 


48    OUT 

Mary  Pironi,  respondent.  ^  tls 

A  Roman  Catholic  woman,  old,  eccentric  and  illiterate,  devised  certain  land 
to  her  spiritual  adviser,  a  priest.  She  afterwards  revoked  her  will,  and  by 
■deed,  reserving  to  herself  a  life  estate,  conveyed  the  land  as  a  gift  to  the  priest, 
who  thereupon  gave  her  $1,000,  to  be  expended  in  improving  the  land. — Hddy 
that  the  burden  was  on  the  priest  to  prove  that  his  grantor  was  fully  apprised 
of  the  legal  effect  of  her  act  when  she  signed  the  deed,  and  that  she  was  not 
influenced  by  her  confidential  relations  with  him.  Because  of  the  failure  of 
such  proof  the  conveyance  must  be  set  aside  and  the  money  paid  by  the  priest 
refunded. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Pitney, 
whose  opinion  is  reported  in  Pironi  v.  Conigan,  2  Dick.  Ch. 
Jiep.  135. 

[607] 
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Mr.  William  E.  Skinner  and  Mr.  Theodore  Runyon,  for  the- 
appellant. 

Mr.  William  M.  Johnson,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  bill  in  this  case  was  exhibited  by  Mary  Pironi,  the  respond- 
ent, to  set  aside  a  conveyance  of  land  made  by  her  to  the  respondent, 
Patrick  Corrigan,  the  appellant.  The  equity  alleged  is  that  the 
complainant's  husband  treated  her  cruelly  and  being  desirous  of 
a  separation  she  applied  to  the  appellant,  who  is  a  Catholic^ 
priest,  to  effect  that  purpose ;  that  he  finally  proposed  to  her  that 
he  would  bring  about  such  separation  if  she  would  convey  to- 
him  her  real  property,  subject  to  her  use  for  life,  and  that,  assent- 
ing to  this  proposition,  she  made  the  conveyance  in  question ;, 
that  at  the  time  of  its  execution  the  appellant  produced  a  roll  of 
bills  which  he  offered  her,  but  before  she  understood  what  it  was, 
and  without  any  explanation,  he  quickly  took  the  bills  again  into- 
his  possession ;  that  she  has  been  informed  that  the  appellant 
claims  to  have  paid  her,  at  the  time  referred  to,  the  sum  of 
$1,000,  which  is  the  consideration  mentioned  in  the  deed,  but 
she  denies  that  she  received  that  or  any  other  sum,  and  afBrms^ 
that  the  roll  of  bills  shown  to  her  was  intended  as  an  apparent 
but  unreal  consideration  of  the  conveyance ;  that  the  respondent 
failed  to  fulfill  his  promise  to  rid  her  of  her  husband. 

The  answer,  to  state  it  in  brief,  denies  that  the  procurement 
of  a  separation  between  the  respondent  and  her  husband  was  the- 
consideration  of  the  conveyance,  and  alleges  that  she  had  previ- 
ously devised  this  property  to  him,  and  that  having  destroyed 
the  will,  she  put  her  original  purpose  in  the  form  of  the  convey- 
ances adopted  and  which  pass  a  remainder  to  him  in  fee,  limited' 
on  an  estate  for  life  in  herself,  and  that  he  paid  her,  at  the  time 
of  the  transaction,  the  sum  of  $1,000. 

On  these  pleadings,  in  connection  with  the  proofs,  his  honor, 
the  vice-chancellor,  decided  against  the  appellant  the  two  points 
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constituent  of  the  litigation,  namely,  that  the  conveyance  should 
be  vacated,  and  that  the  appellant  had  not  paid  the  $1,000  in 
dispute. 

This  decree,  so  far  as  it  relates  to  the  cancellation  of  this  deed, 
we  think  cannot  be  disturbed.  AfVer  a  careful  examination  of 
the  facts  in  proof,  it  appears  clear  to  me  that  the  appellant's  ver- 
sion in  this  respect  of  this  transaction  is  the  correct  one.  He 
had  a  right  to  believe,  as  he  says  he  did,  that  his  undertaking  to 
do  what  he  could  to  prevent  the  husband  of  the  respondent  from 
longer  molesting  her,  was  no  part  of  the  consideration  of  the 
conveyance  of  this  property.  She  had  antecedently  made  a  will 
in  his  favor,  giving  him  her  entire  estate,  and  not  being  satisfied, 
for  some  reason  that  does  not  appear,  with  this  instrument,  she 
had  destroyed  it,  and  thereupon  proposed  to  bestow  upon  him 
these  lands  as  a  gift,  and  that,  in  view  of  such  proffered  benefac- 
tion, he  voluntarily  promised  to  give  her  $1,000,  to  be  applied 
in  the  renovation  or  improvement  of  the  premises  thus  to  be 
donated.  This  is  the  sense  in  which  the  appellant  asserts  that 
he  understood  the  affair,  and,  as  has  been  said,  the  circumstances 
fully  justified  such  construction.  But  while  this  conclusion  is 
an  absolute  justification  of  the  moral  rectitude  of  the  appellant 
in  this  business,  it  does  not  follow  that  it  is  a  vindication  of  its 
legality.  The  respondent  was,  in  point  of  religion,  a  Roman 
Catholic,  and  the  appellant  a  priest  of  that  order,  the  consequence 
being  that  a  relationship  existed  between  them  which,  in  a  legal 
point  of  view,  is  deemed  confidential.  In  the  presence  of  such  a 
spiritual  ascendency,  all  gifts  or  benefactions  from  the  subject  of 
such  an  influence  to  the  possessor  of  it,  have  been  frequently 
avoided  on  grounds  of  public  policy,  and  without  any  suspicion 
that  fraud  or  imposition  of  any  kind  had  been  practiced.  Such 
a  situation  in  itself  naturally  suggests  the  idea  of  a  donor  pos- 
sessed with  a  general  purpose,  without  thought  or  self-guidance 
as  to  the  mode  of  its  execution,  and  ready  to  adopt,  without  hesi- 
tation, any  suggestion  on  the  subject.  In  such  a  posture  of 
things,  it  is  incumbent  on  the  donee  to  show  not  only  that  his 
own  conduct  has  been  fair  and  wholly  unobjectionable,  as  has 
been  shown  in  this  case,  but  to  show  further  that  the  donor  has 
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not  acted  from  the  influence  of  an  implicit  confidence,  rather  than 
from  the  exercise  of  his  own  reason. 

It  cannot  be  said  that  in  the  present  instance  such  an  exposi- 
tion has  been  made  by  the  appellant.  This  donor  was  between 
seventy  and  eighty  years  of  age ;  she  was  ignorant,  eccentric  and 
entirely  illiterate,  for  she  could  neither  read  nor  write.  The 
first  suggestion  of  making  this  conveyance  occurred  in  a  private 
conversation  between  herself  and  her  donee,  no  one  else  being 
present.  Her  instructions  to  draw  the  necessary  instruments 
were  conveyed  to  her  own  lawyer  by  the  donee,  she  having  no 
personal  interview  with  such  scrivener;  and  the  papers  were 
finally  executed  in  the  presence  and  under  the  supervision  of 
the  counsel  of  the  donee,  so  that  from  first  to  last,  with  respect 
to  this  all-important  transaction,  she  had  no  adviser  of  any  kind, 
either  legal  or  lay.  Indeed,  there  is  no  reason  to  believe  that 
from  the  commencement  of  the  business  to  its  close  she  had 
4spoken  to  anyone  about  it  but  the  appellant  himself.  The  cru- 
cial question,  therefore,  presses,  did  this  woman,  thus  old  and 
ignorant,  know  the  legal  effect  of  the  act  she  then  did  ?  Was 
she  aware  that  a  conveyance,  unlike  a  will,  was  irrevocable? 
It  seems  clear  that  she  could  have  gained  such  knowledge  at  the 
time  she  executed  the  instrument  only  from  the  counsel  of  the 
appellant,  and  that  counsel  refused  to  testify  in  an  absolute  form 
to  such  fact.  The  explicit  question  was  thus  put  to  him :  "  Did 
you  explain  to  her  that  she  could  not  alter  that  after  she  signed 
the  papers ;  that  she  could  not  alter  it ;  or  didn't  that  occur  to 
you  ?  "  And  the  answer  was :  *^  I  think  I  did ;  I  won't  be  posi- 
tive that  I  said  it  in  that  way;  I  think  I  did,  though." 
Although  much  pressed,  the  witness  left  this  subject  in  this 
uncertainty. 

It  is  entirely  plain  that  the  burthen  was  on  this  appellant  to 
show,  as  I  think,  by  plain  proof,  that  his  donee  was  aware  that 
she  was,  on  the  occasion  in  question,  divesting  herself,  in  an 
unchangeable  form,  of  her  title  in  this  property.  No  reason 
appears  why  she  should  have  desired  to  take  such  a  course.  It 
should  be  added  that,  from  her  subsequent  conduct,  the  reasonable 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]      NOVEMBER  TERM,  1891.  611 

Corrigan  t.  Pironi. 

infereooe  seems  to  be  that  she  was  under  the  belief  that  it  was 
in  her  power  at  any  time  to  revoke  this  gift. 

Under  such  circumstances,  it  is  the  opinion  of  this  court  that 
the  decree  in  the  court  below,  to  the  extent  that  it  directs  the 
•cancellation  of  these  conveyances,  should  be  affirmed. 

But  on  the  second  branch  of  this  controversy  this  court  differs 
wholly  with  the  view  of  the  case  as  it  is  expressed  in  the  decree 
before  us.  In  our  opinion,  it  is  proved  by  evidence  that  seems 
to  us  absolutely  conclusive,  that  the  sum  of  $1,000,  at  the  time 
of  the  execution  of  these  conveyances,  was  paid  to  the  respond- 
•ent  by  the  appellant  and  was  retained  by  her.  The  appellant  him- 
self testifies  to  this  payment.  The  persons  present  were  himself, 
the  respondent  and  Judge  Garrick,  who  was  overseeing  the  trans* 
action.  The  appellant  testifies  that  he  drew  the  larger  part  of 
the  money  paid  from  the  bank  on  the  day  in  question,  and  cor- 
roborates this  statement  by  the  production  of  his  check-book ; 
that  he  took  out  a  roll  of  bank  bills,  counted  them  aloud,  the 
sum  total  being  announced  as  $1,000,  and  handed  the  bills  thus 
•counted  to  the  respondent,  who  took  them  and  retained  them. 

This  narration  was  attested  to  by  Judge  Garrick,  whose  testi- 
mony throughout  was  marked  by  caution  and  accuracy.  He 
says :  '^  He  had  some  money  in  his  hands  and  counted  out  the 
$1,000,  and  paid  it  over  to  Mary  [respondent]  ;  I  did  not  count 
the  money ;  I  heard  him  say  so,  that  is  all.''  Again,  he  says : 
^*  I  remember  Father  Corrigan  banded  her  the  amount,  and  he 
was  asked,  *  You  are  quite  sure  that  $1,000  was  mentioned  as  the 
amount,'  and  his  reply  was,  ^  Yes,  sir/  "  The  question  was  then 
put  to  him :  "  Did  you  see  any  indication  of  its  [the  money] 
being  handed  back  to  Father  Corrigan?"  The  reply  was: 
^^  No,  sir." 

The  narration  that  the  respondent,  as  a  witness,  made  of  this 
transaction  was  this :  She  was  asked :  "  Did  he  give  you  any 
money  ?  "  and  her  answer  was :  "  He  gave  me  $2 ;  I  can  swear 
on  the  Bible  this  minute  that  he  took  it  that  fast  away  [making 
a  motion  to  indicate  how  fast],  and  he  said  at  Fort  Lee  the  other 
day  he  gave  me  a  thousand  dollars."  The  question  was  put :  "  Do 
3'ou  recollect  Father  Corrigan  producing  a  roll  of  bills  to  you?" 
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and  her  reply  was :  "  Who  can  swear  to  it ;  $1  or  $2,  or  so ;  put 
them  in  ray  hand,  and  when  he  went  to  show  me  the  paper,  he^ 
says,  '  Show  me  that ; '  taking  the  bills  out  of  my  hand."  She 
was  further  asked  with  respect  to  the  money  thus  retaken  hy 
him,  whether  he  put  it  in  his  pocket  or  pocket-book :  "  I  don'k 
know;  a  couple  of  dollars;  what  did  I  care;  he  didn't  throw 
them  on  the  ground,  anyway,  for  I  didn't  find  them  on  the^ 
ground ;  oh,  my  God,  I  warrant  you  he  didn't  put  them  on  the- 
ground." 

And  such,  on  this  important  subject,  is  the  version  of  the  affair 
given  by  the  respondent.  It  is  in  glaring  contradiction  of  the 
testimony  of  the  appellant  and  Judge  Garrick,  and  by  force  of 
such  opposition  it  vanishes  as  a  theory  without  substance  from 
the  case.  It  is  proper,  further,  to  say  in  this  connection,  since 
the  subject  so  vitally  affects  the  truth  and  honesty  of  the  appel- 
lant, that  from  my  careful  examination  of  the  testimony  in  this 
record,  my  mind  is  completely  satisfied  that  this  respondent  has 
not  the  ability  to  tell  the  truth  where  her  feelings  are  excited  or 
her  interest  is  involved ;  it  seems  to  me  that  it  is  absolutely  certain* 
that  she  has  falsified  every  important  particular  to  which  her 
attention,  as  a  witness,  was  directed. 

With  respect  to  the  testimony  of  Ellen  Catello,  which  it  was^ 
claimed  corroborated  the  contention  of  the  respondent  on  this 
subject,  it  seems  necessary  to  say  a  few  words.  This  witness- 
testified  that  the  appellant  came  to  Fort  Lee  to  see  the  respond- 
ent, and  in  an  interview  with  her  stated  that  he  had  never  paid 
her  this  $1,000  or  any  other  money.  That  the  appellant  made- 
such  an  admission  as  this  is  almost  incredible,  for  such  conduct 
would  be  out  of  harmony  with  any  reasonable  theory  of  the  case  ; 
but,  in  fact,  this  witness  on  this  subject  is  contradicted  not  only 
by  the  appellant,  but  also  by  the  respondent  herself,  for  while  the 
witness  declares  that  the  appellant  at  Fort  Lee  admitted  that  he- 
had  not  paid  this  money,  the  respondent  testified  that  he,  at  Fort 
Lee,  alleged  to  her  that  he  had  paid  her  the  $1,000  in  question. 

From  the  evidence  as  it  stands  before  us,  this  court  is  entirely 
satisfied  that  the  $1,000  referred  to  was  paid  by  the  appellant  to- 
the  respondent,  and  that  consequently  this  decree  on  this  subject 
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should  be  reversed,  and  that  the  repayment  of  this  $1,000,  with 
interest  from  the  time  of  its  receipt  by  the  respondent,  should  be 
directed  to  be  repaid  at  the  time  of  the  reconveyance  of  the  lands 
in  question,  as  heretofore  indicated. 

Neither  party  is  entitled  to  costs,  either  in  the  court  of  chan- 
cery or  in  this  court. 

The  decree  before  us  must  be  reversed,  so  that  it  may  be 
remodeled  in  conformity  to  the  views  just  expressed. 

For  reversal — The  Chief-Justice,  Depue,  Dixon,  Knapp, 
Magie,  Reed,  Scudder,  Van  Syckel,  Bogert,  Brown, 
Clement,  Whitaker — 12. 

For  affii^mance — ^None. 


Howard  Mellick,  appellant, 

V, 

Emma  Mellick,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Pitney, 
whose  opinion  is  reported  in  2  Dick,  Ch.  Rep.  86. 

Mr.  William  H.  Morrow  and  Mr.  Sylvester  C.  Smith,  for  the 
iippellant. 

Messrs.  George  M.  and  Jehiel  G.  Shipman,  for  the  respondent. 
The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

The  facts  in  this  case  appear  to  be  as  follows :  That  early  in 
the  year  1878  the  complainant  made  with  Henry  H.  Mellick,  the 
defendant's  fiither,  an  engagement  of  marriage,  in  consideration 
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of  which  Henry  H.  Mellick  agreed  to  assign  to  her  the  bond  and 
mortgage  now  in  suit;  that  subsequently,  on  March  18th,  1878, 
before  the  marriage  took  place,  the  said  Henry  H.  Mellick,  witli 
intent  to  defraud  the  complainant,  assigned  the  bond  and  mort- 
gage, together  with  another  bond  and  mortgage  securing  pay- 
ment of  $2,000,  to  the  defendant,  for  the  avowed  consideration 
(as  expressed  on  the  face  of  the  assignments)  of  $1  and  natural 
love  and  affection,  but  (as  now  claimed  by  the  defendant)  in  con- 
sideration that  the  defendant  should  cancel  a  debt  of  $600  due 
to  him  from  his  father,  should  pay  some  debts  owing  by  his 
fiither  amounting  to  about  $700,  and  should  support  his  father 
during  the  rest  of  his  life;  that  afterwards,  on  April  6th,  1878,. 
said  Henry  H.  Mellick  assigned  the  bond  and  mortgage  to  the 
complainant  (reserving  to  himself  the  interest  for  his  life),  and 
they  were  married,  according  to  their  engagement ;  that  the  de- 
fendant accepted  the  bonds  and  mortgages  which  his  &ther 
assigned  to  him,  in  satisfaction  of  his  father's  debt  to  him,  audi 
paid  his  father^s  debts  to  the  amount  of  about  $700,  without 
notice  of  his  father's  fraudulent  ''purpose  or  of  the  complainant's- 
claim,  but  had  notice  thereof  before  he  had  done  anything  toward' 
supporting  his  father ;  and  that  the  complainant^  when  she  mar*- 
ried,  had  no  actual  notice  of  the  defendant's  assignments,  although 
they  were  duly  recorded  on  the  day  when  they  were  executed. 

Upon  these  facts  the  learned  vice-chancellor^  who  heard  the 
cause  below,  decided  that  the  complainant  was  entitled  to  the 
bond  and  mortgage  in  suit,  upon  the  ground  that  the  defendant,, 
so  far  as  he  was  a  bona  fide  purchaser  for  value,  was  fully  in- 
demnified by  the  other  bond  and  mortgage  for  $2,000,  which  he 
received  on  the  same  consideration  and  in  the  same  transaction,, 
and  that,  except  for  the  purpose  of  indemnity,  he  could  not  hold 
the  present  bond  and  mortgage  against  the  complainant,  who,  by 
her  contract,  had  acquired  a  prior  equity  in  them  and  by  her 
marriage  had  given  valuable  consideration  for  thenk 

In  this  conclusion  we  concur. 

But  in  the  course  of  his  opinion  the  learned  vice-chancellor 
expresses  the  view  that  the  pre-existing  debt  to  the  defendant 
from  his  father,  which  was  to  be  satisfied  by  the  assignment,. 
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cannot  be  deemed  part  of  the  valuable  consideration  paid  or  given 
by  the  defendant.  This  view  it  is  not  necessary  now  either  to 
endorse  or  to  disapprove,  for  the  other  bond  and  mortgage  amply 
indemnified  the  defendant  for  this  debt,  as  well  as  for  the  pay- 
ments made  by  him  on  account  of  his  father's  other  debts,  before 
notice  of  complainant's  position.  There  are  many  cases  in  which 
a  distinction  is  drawn  between  the  satisfaction  of  a  pre-existing 
debt  and  mere  security  for  such  a  debt,  in  determining  what 
constitutes  valuable  consideration,  whether  under  the  statute  of 
frauds  or  upon  the  general  principles  of  equity ;  and,  in  affirm- 
ing the  decree  below,  we  expressly  refrain  from  passing  upon  the 
propriety  of  this  distinction. 

For  affirmance — ^The  Chief-Justice,  Depue,  Dixon, 
Knapp,  Magie,  Reed,  Scudder,  Van  Syckel,  Bogert, 
Brown,  Clement,  Smith,  Whitaker — 13. 

For  reversal — None. 


Josephine  Brock,  appellant, 


The  Hudson  County  National  Bank,  respondent.  ff  Sjj 

a  wife  advanced  money  to  her  husband  for  the  purpose  of  building  upon 
lota  owned  hy  him,  under  an  agreement  that  he  should  afterwards  convey  the 
lots  and  buildings  to  her.  He  neglected  to  do  so  until  a  judgment  was  about 
to  be  entered  against  him  for  a  debt  which  he  had  incurred  before  he  got  title 
to  the  lots  upon  which  he  built.  Just  before  the  judgment  was  entered  he 
conveyed  the  lots  to  his  wife.  The  judgment  creditor  filed  a  bill  to  have  this 
deed  set  aside  as  a  fraud  upon  creditors. — Held^  that  the  husband  had  the  right 
to  pay  or  secure  his  wife  in  preference  to  other  creditors. — Held^  that  in  the 
absence  of  any  fraudulent  intention  on  the  part  of  the  wife  to  hinder  creditors 
by  taking  a  deed,  the  conveyance  will  be  regarded  as  a  mortgage  to  secure 
her  the  amount  of  her  advances.    Demaroft  v.  Terhunej  3  C.  E.  Or,  applied 


On  appeal  from  a  decree  advise<l  by  W.  B.  Williams,  advisory 
master,  in  Hudson  County  National  Bank  v.  Brock. 
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Mr.  John  Linn,  for  the  appellant. 
3fr.  Gilbert  Collins,  for  the  respondent. 
The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

This  suit  was  brought  by  the  Hudson  County  National  Bank 
to  set  aside  a  conveyance  of  two  houses  and  lots  on  Jersey 
avenue,  in  Jersey  City,  made  by  George  P.  Brock  to  his  wife, 
Josephine  Brock,  the  appellant.  This  deed  was  made  on  March 
1st,  1888. 

The  bank,  the  present  respondent,  obtained  a  judgment  against 
the  said  Greorge  P.  Brock  in  the  supreme  court  of  this  state  on 
the  30th  of  April,  1888. 

This  judgment  was  for  $1,559.06.  Execution  was  issued 
upon  it  to  the  sheriff  of  Hudson  county.  That  oflScer,  finding 
nothing  else,  levied  upon  the  two  lots  mentioned  as  the  property 
of  the  defendant.  The  bank  thereupon  filed  its  bill  in  this  case 
to  have  the  deed  from  the  defendant,  George  P.  Brock,  to  his 
wife  set  aside,  as  against  the  bank,  as  a  fraudulent  conveyance. 

A  decree  was  advised  and  signed  adjudging  that  the  said  deed 
was  void  as  to  the  bank,  and  ordering  the  property  to  be  sold  to 
pay  the  said  judgment. 

The  facts  proven  in  the  suit  seem  to  be  these:  Greorge  P. 
Brock  owned  the  two  lots  before  he  married  Josephine.  He 
bought  them  in  October,  1882.  He  paid  in  cash  for  one  lot 
$1,000,  and  gave  a  mortgage  upon  it  for  $2,000.  He  paid  in 
cash  for  the  other  lot  $1,500,  and  gave  a  mortgage  upon  it  for 
$1,500,  At  this  time  he  was  engaged  to  be  married  to  Josephine. 
He  borrowed  of  her  $2,000,  which  he  used  to  make  up  the  cash 
part  of  the  consideration  paid  for  the  lots.  It  seems  that  she  did 
not  know  of  the  purpose  to  which  the  borrowed  money  was  to 
be  applied.  On  the  30th  of  November,  the  month  after  that  in 
which  the  purchase  was  made,  he  married  her.  Aft«r  the  mar- 
riage the  husband  erected  upon  the  lots  two  buildings.  The  cost 
of  each  building  was  over  $16,000.  He  fixes  the  amount  as 
between  $16,250  and  $16,500  each.     The  mortgages  of  $2,000 
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and  $1,500,  already  mentioned,  were  paid  off  and  two  mortgages 
amounting  to  $14,000  were  put  upon  the  improved  property. 

The  property,  as  it  then  stood,  had  cost  $38,500,  of  which 
$24,500  was  paid  in  cash. 

This  cash  was  paid  mostly  out  of  moneys  which  came  from 
the  wife,  Josephine. 

The  evidence  shows  quite  conclusively  that,  from  the  wife's 
property  there  went  into  the  hands  of  the  husband  $20,785. 
Nearly  all  of  it  must  have  gone  in  the  payments  made  upon  this 
property. 

This  appears  to  be  so,  because  the  husband's  own  money  could 
oot  have  exceeded  $5,500,  and  it  required  nearly,  if  not  quite, 
^4,000  of  this  to  make  up  the  difference  between  the  amount  of 
money  he  received  from  his  wife  and  the  amount  of  cash  he  paid 
upon  the  property.  I  do  not  conceive,  however,  that  it  is.  at  all 
important  whether  the  wife's  money  was  all  put  into  the  prop- 
erty or  not. 

The  important  matter  is  the  ascertainment  of  the  amount  of 
money  which  was  turned  over  to  the  husband.  Both  husband 
and  wife  testify  that  it  was  understood  between  them,  at  that 
time,  that  he  should  make  a  deed  of  the  property  to  her.  This 
he  n^lected  to  do  until  the  deed,  now  in  question,  was  executed 
in  1888.  These  are  the  facts  concerning  the  relations  of  the 
husband  and  wife  toward  each  other  touching  the  transaction. 

In  respect  to  the  husband's  relations  with  the  bank,  only  one 
thing  is  worthy  of  remark.  The  debt  for  which  the  judgment 
was  entered  up  against  him,  arose  in  1872 — long  before  the  pur- 
chase by  him  of  these  lots — by  reason  of  his  endorsement  for 
another  party.  It,  therefore,  appears  that  the  debt  was  not  con- 
tracted upon  the  faith  of  his  ownership  of  this  property. 

It  is  quite  obvious  tliat  the  execution  of  the  deed  by  the  hus- 
band was  hastened  by  the  suit  of  the  bank  against  him. 

In  respect  to  the  wife's  position,  it  is  evident  that  she  knew 
but  little  of  the  management  of  this  business  by  her  husband, 
and  it  is  equally  evident  that  she  had  no  fraudulent  design  in 
permitting  the  property  to  remain  in  the  hands  of  her  husband. 
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I  think  it  true  that  she  repeatedly  urged  her  husband  to  make 
her  a  deed,  and  received  it,  when  made,  in  good  faith. 

In  this  position  of  aflfkirs,  what  are  the  rights  of  the  respect- 
ive parties?  The  view  of  the  counsel  for  the  bank  is,  that  the 
property  should  be  treated  as  having  belonged  to  the  wife  all 
these  years. 

Then  he  would  have  the  court  fix  a  lien  uiK)n  this  property  on 
account  of  the  money  of  the  husband  which  went  to  help  pay 
for  it. 

This  would  compel  the  wife  ta  redeem  the  judgment  or  sub- 
mit to  a  sale  of  the  property.  Her  interest  in  it  would  be  in 
the  surplus,  after  payment  of  the  bank's  judgment  and  the  mort- 
gage. 

Thi&  was  indeed  the  effect  of  the  decree  made  in  the  court 
below. 

In  my  judgment,  this  is  a  mistaken  view  of  the  legal  condi- 
tion of  affairs,  and  the  decree,  I  think,  cannot  stand  in  its  present 
shape. 

There  was  no  resulting  trust  in  the  wife.  There  was  no  inter- 
est in  the  wife  in  this  real  estate,  l^al  or  equitable. 

She  was  a  creditor  of  her  husband.  So  was  the  bank.  Both 
stood  upon  an  equal  footing  in  this  respect. 

Morally,  the  right  of  the  wife  to  a  payment  of  her  debt  by  a 
deed  was  superior,  because  the  husband,  when  using  her  money, 
had  so  promised. 

But,  l^ally  and  equitably,  I  do  not  perceive  any  legal  differ- 
ence in  their  attitude  at  the  time  that  the  deed  was  made. 

Now,  he  chooses  to  secure  his  wife  by  making  a  deed  to  her. 

He  had  a  right  to  secure  or  pay  her  for  her  advances.  And 
although  it  may  be  that  the  value  of  the  property  is  in  excess  of 
the  debt,  yet,  she  not  being  a  party  to  any  design  to  defraud 
others  by  the  form  of  the  conveyance,  it  will  not  be  avoided 
because  of  its  form  as  an  absolute  deed.  Following  the  doctrine 
laid  down  in  Demareat  v.  Terhune,  3  C.  E,  Gr,  63S,  and  since 
recognized  in  several  cases,  the  deed  should  not  be  set  aside,  but 
should  be  sustained  as  a  security  for  the  amount  for  which  the 
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grantor  was  indebted  to  the  grantee.     That  amount  is,  I  think,, 
sufficiently  proved  to  be  $20,785. 

The  decree  below  should  be  reversed,  and  a  decree  entered 
Chat  the  deed  stand  as  security  for  that  amount,  and  that  the 
property,  at  the  option  of  the  bank,  be  sold,  if  any  bid  is 
obtained  above  the  said  sum,  the  property  being  sold  subject  to 
the  mortgage  upon  it.  If  sold,  then  out  of  the  proceeds  the 
said  amount  of  $20,785  to  be  paid  to  the  appellant. 

For  reversal— The  Chief-Justice,  Depue,  Dlxon,  Knapf,. 
Magie,  Reed,  Scudder,  Van  Syckel,  Brown,  Smith,. 
Whitaker — 11. 

For  affirmance — ^None. 


Annie  Newhoff,  appellant^ 

V. 

Benjamin  J.  Mayo  et  al.,  respondents. 

1.  a  lease  of  land,  whereon  stood  a  building,  owned  by  the  lessees,  provided 
that  such  building  might  be  removed  by  the  lessees  vrithin  a  reasonable  time^ 
after  expiration  of  the  term,  if  lessor  should  not  pay  its  value,  to  be  ascer- 
tained by  arbitration.  Heldj  that  during  the  running  of  the  lease  the  building 
was  annexed  to  the  land,  and  the  interest  of  lessees  in  both  building  and  land 
was  an  estate  for  years. 

2.  The  owner  of  an  estate  for  years  may,  by  appropriate  acts,  create  a  right 
of  way  over  the  land  during  his  term  in  favor  of  other  estates,  even  estates  for 
years.  Where  the  servient  and  dominant  estates  are  both  for  years,  such 
rights  would  have  all  the  qualities  of  easements,  but  would  cease  at  the  expi- 
ration of  the  estates  on  which  they  depend. 

3.  When  leases  provide  for  a  renewal  of  the  term,  such  renewal  is  a  mere- 
continuance  of  the  old  term  for  the  preservation  and  protection  of  rights 
acquired  therein. 
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On  appeal  from  decree  advised  by  Vice-Chancel  lor  Van  Fleet, 
whose  opinion  is  reported  in  Mayo  v.  Newhoff,  2  Dick.  Ch.  Rep. 

The  following  facts  appear  by  statements  in  the  bill : 

On  November  1st,  1854,  the  Third  Presbyterian  Church  of 
Newark  leased  to  Stephen  Ford  and  Thomas  Maplesden  a  lot 
on  Broad  street,  in  Newark,  of  forty-one  and  one-half  feet  in 
width  by  one  hundred  and  sixty-six  feet  in  depth,  for  a  term  run- 
ning to  May  1st,  1868.  At  the  date  of  the  demise  lessees  owned 
a  frame  building  standing  on  the  premises,  covering  the  whole 
front  and  extending  in  depth  about  eighty  feet ;  the  lower  part 
thereof  was  occupied  by  a  store;  the  upper  part  was  occupied  as 
a  dwelling,  and  access  thereto  was  obtained  from  Broad  street  by 
a  stairway  in  a  hall  extending  along  the  north  side  of  the  build- 
ing and  by  transverse  passages  above.  By  the  terms  of  the  lease 
the  lessees  might  renew  for  the  further  term  of  twenty  years,  at 
A  rent  to  be  agreed  on  or  fixed  by  arbitration,  and  if  they  did 
not  renew  they  might  remove  the  building  wjthin*a  reasonable 
time  after  the  expiration  of  the  term,  unless  the  lessor  would 
pay  them  its  value,  to  be  fixed  by  arbitration. 

On  April  13th,  1855,  Maplesden  assigned  to  Ford  all  his 
interest  in  the  building  and  term. 

On  October  28th,  1867,  Ford  sold  and,  by  a  deed  inter  paries, 
<jonveyed  to  Charles  Garrabrant  a  part  of  the  demised  premises 
of  eighteen  feet  width  on  Broad  street  and  extending  for  a  depth 
of  one  hundred  feet  along  the  north  line  of  the  premises.  The 
stairway,  hall  and  part  of  the  transverse  passages  were  in  that 
part  of  the  building,  and  the  deed,  which  was  executed  by  both 
parties,  contained  the  following  clause,  viz. : 

**  Subject,  nevertheless,  to  the  following  reservations  and  conditions,  that  the 
hall  extending  back  twenty-«ight  feet,  and  the  stairway  leading  into  the 
•dwelling  and  upper  part  of  the  premises  hereby  conveyed,  and  the  part  now 
owned  by  said  Stephen  Ford,  lying  southerly  of  said  last-described  premises, 
shall  be  kept  open  and  unobstructed  for  the  use  of  said  parties  and  their  fam- 
ilies, tenants  and  servants ;   and  that  said  Ford,  his  family,  tenants,  servants 

*  This  case  was  erroneously  reported  ante  311, 
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and  legal  representatives  shall  have  the  right  to  use  the  stairway,  passage  and 
cross-hall  to  and  from  any  part  of  the  premises  owned  by  him  adjoining  the 
premises  hereby  conveyed ;  and  with  the  further  reservation  that  the  parti- 
tions in  the  third  story  of  the  building  on  the  premises  hereby  conveyed  shall 
remain  as  they  are  at  this  time,  unless  said  building  should  be  destroyed/' 

On  April  28th,  1868,  the  church  renewed  the  lease  for  the 
whole  premises  to  Ford  and  Garrabrant  as  tenants  in  common 
for  twenty  years,  from  May  1st,  1868,  upon  terms  as  to  further 
renewal  and  removal  of  the  building  like  those  contained  in  the 
lease  first  described. 

By  an  agreement  of  September,  1869,  between  Ford  and 
Grarrabrant,  the  latter  was  permitted  to  reduce  the  width  of  the 
hall,  but  it  was  expressly  agreed  that  the  conditions  and  reserva- 
tions in  Ford's  original  assignment  to  Grarrabrant  should  remain 
otherwise  unaffected. 

On  January  3d,  1870,  Ford  sold  and  assigned  to  respondent. 
Mayo,  the  remaining  front  of  the  demised  premises  for  a  depth 
of  one  hundred  feet,  together  with  the  right  and  privilege 
reserved  in  the  assignment  to  Grarrabrant.  Mayo  used  the  lower 
part  as  a  store,  rented  the  upper  stories  and  he  and  his  tenants 
gained  access  thereto  by  the  passages  in  question.  Ford  had 
previously  made  similar  use  thereof. 

On  January  14th,  1874,  Ford,  being  one  of  the  lessees  of  the 
whole  premises,  made  another  deed  to  Grarrabrant,  assigning  the 
same  interest  which  had  been  assigned  by  the  deed  of  October 
28th,  1867,  but  subject  to  the  conditions  and  reservations  con- 
tained in  that  deed  to  which  it  referred. 

In  April,  1888,  the  church  gave  a  lease  to  respondent,  Mayo, 
for  that  portion  of  the  premises  which  he  kad  acquired  by  his 
assignment  from  Ford,  and  the  lease  contained  like  provisions 
respecting  the  removal  of  the  building. 

Ghirrabrant's  interest  in  the  premises  was  sold  under  execution 
and  bought  by  his  wife.  In  February,  1888,  she  and  her  hus- 
band, in  writing,  relinquished  their  rights  to  appellant,  to  whom 
the  church,  by  another  lease,  gave  a  further  term  of  twenty  years 
from  May  1st,  1888,  in  that  part  of  the  premises  which  Ford 
had  assigned  to  Ghirrabrant.     This  lease  recited  the  facts,  and 
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particularly  referred  to  the  above-mentioned  deed  of  January 
14th,  1874,  as  the  source  of  Qarrabrant's  right  of  renewal, 
relinquished  to  appellant,  and  the  lease  was  expressly  declared  to 
be  a  renewal  of  b  part  of  the  original  lease. 

In  November,  1889,  appellant  obstructed  the  passages  and  cut 
•off  the  access  of  Mayo  and  his  tenant  to  the  upper  part  of  his 
building. 

The  prayer  of  the  bill  was,  that  appellant  might  be  restrained 
from  such  obstruction. 

Mr.  Elias  F.  Mo^roWy  for  the  appellant. 

Ifr.  Frederic  W.  Stevens,  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

This  cause  was  heard  below  upon  the  bill  alone.  No  answer 
having  been  put  in  thereto,  the  all^ations  of  the  bill  are,  there- 
fore, to  be  taken  as  true,  and  the  only  question  here  is,  whether 
upon  the  facts  alleged  the  decree  is  erroneous. 

The  decree  enjoins  appellant  from  interfering  with  the  use  by 
respondent  Mayo,  his  family,  tenants,  servants  and  l^al  repre- 
sentatives, of  certain  stair  and  passageways  in  a  building  in 
Newark,  and  from  obstructing  such  ways  to  their  injury. 

The  facts  allied  in  the  bill  are  set  out  with  great  particular- 
ity in  the  opinion  of  the  learned  vice-chancellor,  but  as  a  state- 
ment of  some  of  them  seems  necessary  to  explain  my  views,  a 
brief  resiimS  precedes  this  opinion. 

On  behalf  of  appellant  it  was  contended  that  the  building  in 
question  is  a  mere  personal  chattel,  and  that,  in  such  a  chattel, 
no  easement  of  way  in  favor  of  one  part  thereof,  over  another 
part  thereof,  can  be  acquired. 

When  a  building  has  been  erected  by  one,  on  lands  of  another, 
upon  an  agreement,  express  or  implied,  that  it  may  be  removed 
at  the  pleasure  of  the  builder  or  on  the  demand  of  the  land- 
owner, the  building  is  no  doubt  to  be  classed  in  that  division  of 
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property  which  we  call  purely  personal.  Pope  v.  SUnldey  16 
Vr.  S9.  But  in  this  case  the  building  was  attached  to  land,  in 
which  its  owners  had  an  interest^  classified  not  as  a  mere  chattel, 
but  as  a  chattel  real.  By  the  terms  of  the  lease  the  building 
•could  not  be  severed  fi'om  its  connection,  until,  at  the  expiration 
of  the  lease,  the  land-owner  failed  to  exercise  the  option  given 
him  to  take  it  at  its  appraised  value.  Under  such  circumstances, 
in  my  judgment,  the  building  was  annexed  to  land  and  the  inter- 
^t  of  the  lessees  in  both  building  and  land  was  a  chattel  real. 
If,  at  the  expiration  of  the  term,  the  lessor  did  not  take  the 
building,  the  right  to  remove  at  the  pleasure  of  the  lessees  would 
^rise  and  the  building  would  become  a  mere  chattel ;  but,  if  the 
lessor  exercised  its  option  and  paid  the  appraised  value,  or, 
probably,  if  the  lessees  failed  to  remove  within  a  reasonable  time 
after  the  expiration  of  the  term,  the  building  would  become 
annexed  to  the  fee  and  be  classed  as  realty. 

A  lessee  of  land,  being  entitled  to  its  exclusive  possession 
^luring  the  continuance  of  the  term,  may,  unless  restrained  by 
covenants,  dispose  of  and  pass  to  another,  by  appropriate  acts, 
the  whole  or  part  of  his  interest.  In  this  mode  he  may  doubt- 
less grant  to  others  a  right  of  passage  over  the  land  leased  by 
him,  which  right  would  have  all  the  qualities  of  an  easement  of 
way  during  the  running  of  the  term.  Wallace  v.  Fletcher,  10 
Fod,  434,;  Gayford  v.  MoffaJt,  L.  jR.  (4  Ch.  App,)  133. 

A  servitude  of  that  character  might  be  created  in  favor  of  any 
other  estate,  even  though  the  latter  he  an  estate  of  freehold  not 
of  inheritance  or  an  estate  less  than  freehold.  That  the  servient 
and  dominant  estates  are  estates  for  life  or  years  would  not  at 
all  affect  the  qualities  of  the  right  so  long  as  it  continues,  but 
only  its  duration.  If  the  dominant  estate  is  a  terminable  estate, 
the  right  of  passage  would  cease  when  that  estate  terminated ;  if 
the  servient  estate  is  an  estate  of  like  character,  the  right  of  pas- 
sage would  (at  least  when  created  by  grant  of  the  lessee)  cease 
when  it  terminated.  Such  a  right,  while  it  endures,  has  every 
characteristic  of  an  easement,  and  should  be  governed  by  the 
jrules  relating  to  such  incorporeal  hereditaments. 
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The  grant  of  a  right  of  passage  need  not  be  restricted  to  the^ 
surface  of  the  soil.  Separate  estates  may  exist  in  upper  and 
lower  portions  of  the  same  building,  and  in  the  surface  of  the 
soil  and  the  underground  strata.  When  such  an  estate  exists  in 
an  upper  story  of  a  building,  or  in  the  surface  of  land,  there  are^ 
of  necessity  attached  thereto  easements  of  support,  and  in  the  case 
of  a  building,  of  access  from  the  lower  stories.  Washh.  Easem, 
688 y  595,  As  ownership  extends,  unless  restrained  by  the  grant, 
indefinitely  upward  and  downward,  a  right  of  passage  may  be 
created  through  vaults  and  cellars  under  the  surface,  and  through 
halls  and  passages  above  the  surface,  as  well  as  upon  the  very 
surface. 

It  is  next  urged  that  there  has  been  no  grant  of  the  right  of 
passage  claimed. 

The  deed  of  October  28th,  1867,  which  passed  to  Garrabrant 
a  right  to  that  portion  of  the  demised  premises  on  which  the  hall,^ 
stairway  and  passages  are  located,  contained  an  express  reserva- 
tion of  the  right  to  use  such  passages  to  Ford  and  his  legal 
representatives,  for  the  benefit  of  the  remainder  of  the  demised 
premises  retained  by  Ford. 

It  is  contended  that  the  right  thereby  created,  if  any,  was  one 
merely  personal  to  Ford  and  has  ceased  by  hb  death.  That 
Ford  is  dead  does  not  appear  in  the  printed  case.  But  that  cir- 
cumstance I  deem  of  no  importance.  The  right  intended  to  be 
created  was  only  a  right  in  an  estate  for  years  and  in  favor  of  an 
estate  for  years.  These  interests  do  not  descend  to  heirs,  hut 
pass  to  executors  and  administrators.  They  can  be  created  with- 
out the  use  of  the  word  "  heirs,"  and,  therefore,  any  interest  in 
them  can  be  so  created.  The  reservation  to  Ford  and  his  legal 
representatives  would  sufficiently  create  such  an  interest  if  it  is^ 
effective  as  a  grant. 

Such  a  reservation  amounts  to  a  grant  of  a  right  of  passage. 
Washb.  Easem.  29.  As  the  deed  was  inter  parieSj  the  riglit 
reserved  would  have  been  deemed  granted,  although  Garrabrant 
had  not  executed  the  deed.  EarU  v.  New  Bru/nsunck,  9  Vr.  j^7 ; 
Oooper  V.  Ixmeaatein,  10  Stew.  Eq.  28 4, ;  Roaencrans  v.  Snovery 
4  C.  E.  Ghr.  i^O.     But  Garrabrant  actually  executed  both  deeds- 
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in  which  the  reservation  was  contained  and  so  formally  granted 
the  way  over  the  interest  he  thereby  acquired. 

I  conclude,  therefore,  that  by  the  very  terms  of  the  reservation 
in  the  deed  between  Ford  and  Garrabrant,  a  right  of  passage  pr 
way  over  the  hall,  stairway  and  transverse  passages  in  that  part 
of  the  building  now  leased  to  appellant,  in  favor  of  that  part  now 
leased  to  the  respondent.  Mayo,  was  created,  which  had  all  the 
qualities  of  an  easement,  but  it  was  imposed  upon  an  estate  for 
years  in  favor  of  a  like  estate,  and  would  terminate  whenever  the 
dominant  or  servient  estate  ceased  to  exist  in  persons  entitled  to 
or  affected  by  the  creation  of  the  right. 

When  the  right  of  passage  was  created.  Ford,  by  the  assign- 
ment of  Maplesden,  had  acquired  the  sole  interest  in  the  demised 
premises  and  the  right  to  a  renewed  and  extended  term.  Ford's 
assignment  to  Grarrabrant  of  a  portion  of  the  demised  premises 
admitted  the  latter  to  an  interest  in  the  same,  including  a  right 
in  any  renewed  or  extended  term.  The  extended  term  was 
granted  to  Ford  and  Grarrabrant  as  tenants  in*  common.  While 
they  thus  obtained  a  common  title  to  the  whole  demised  prem- 
ises, it  does  not  admit  of  a  doubt  that  they  each  became  in  equity 
entitled  to  the  several  possession  of  those  parts  thereof  into  which 
they  had  divided  them  for  several  occupancy.  The  renewed 
term  was,  however,  a  mere  continuation  of  the  former  terra. 

A  grant  of  a  right  in  demised  premises  by  one  having  a  ter- 
minable lease,  with  a  right  of  renewal,  will  not  cease  to  have 
effect  on  the  termination  of  the  lease,  if  there  is,  in  fact,  a  re- 
newal thereof  The  renewed  lease  is  deemed,  at  least  in  equity, 
to  be  a  mere  continuance  of  the  original  term  for  the  preserva- 
tion and  protection  of  rights  acquired  therein.  TayL  Land.  & 
T.  §  340;  Wood.  L.  &  T.  678,  680;  1  PhU.  Leas.  762;  Ex 
parte  Cfrace,  1  Bos.  &  P.  376  ;  Waters  v.  Bailey y  2  Younge  & 
C.  219;  Holdridge  v.  OiUespie,  2  Johns.  Ch.  SO;  Phyfe  v.  War- 
deUy  6  Paige  268;  Oibbes  v.  Jenkins,  3  Sandf.  Ch.  130; 
Mitchdl  V.  Reed,  61  N.  Y.  123. 

When,  therefore.  Ford  and  Garrabrant  renewed  their  lease  in 
common,  but  for  their  several  benefit,  their  renewed  rights  bore 

40 
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the  previous  relation.  The  right  of  passage  eoDtinued  imposed 
on  the  servient  estate  in  favor  of  the  dominant. 

When  the  lease  given  to  Ford  and  Qarrabrant  expired,  new 
leases  were  given  to  those  who  had  become  entitled  to  separate 
portions  of  the  demised  premises.  Respondent  Mayo  procured 
a  new  lease  for  that  portion  to  which  he  had  acquired  a  right 
under  Ford's  assignment.  Appellant  procured  a  lease  for  that 
portion  to  which  Grarrabrant  had  acquired  a  right  under  Ford's 
assignment,  which  right  had  passed  to  his  wife,  and  had  been 
relinquished  in  favor  of  appellant.  Each  renewed  term  was  a 
continuance  of  the  former  interest.  Appellant's  term  was  ex- 
pressly declared  by  her  lease  to  be  a  renewal  of  the  original 
lease.  Thereby  all  the  rights  previously  acquired  were  preserved 
and  continued. 

Appellant  further  contends  that  she  had  no  notice  of  the  right 
of  passage  over  the  premises  when  she  took  her  lease.  There 
are  two  answers  to  this  contention.  In  the  first  place,  she 
acquired  her  right  to  renew,  by  virtue  of  which  she  obtained  the 
lease  from  Garrabrant.  He  bad  created  the  right  of  passage 
and  could  not  convey  to  her  a  greater  right  than  he  thereafter 
possessed.  In  the  next  place,  there  was  notice  to  appellant,  both 
in  the  open  and  plain  user,  apparent  from  the  construction  of 
the  building  and  from  the  reference  made  in  her  lease  to  the  title 
of  Grarrabrant,  under  whom  she  obtained  it.  That  title  disclosed 
the  existence  of  the  right  contended  for. 

For  these  reasons  I  think  the  decree  right,  and  shall  vote  to 
affirm  it. 

I  may  add  that,  had  I  adopted  the  views  of  the  vice-chan- 
cellor as  to  the  classification  of  this  building  as  a  purely  personal 
chattel,  I  should  have  had  no  difficulty  in  reaching  the  conclusion 
he  arrived  at.  For,  I  doubt  not  that,  in  a  chattel  of  such  pecu- 
liar character,  rights  may  be  created,  in  all  respects  analogous  to 
those  rights  which  are  called  easements;  that  when  the  parties 
in  interest  create  such  rights,  they  are  not  objectionable  as 
opposed  to  public  policy,  nor  as  not  capable  of  being  the  subject 
of  contract,  and  that  such  rights  may  and  should  be  protected  by 
the  courts  as  the  analogous  easements  would  be.. 
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For  qffij^nance—THB  Chief-Justice,  Depue,  Dixon, 
Knapp,  Magie,  Reed,  Scudder,  Van  Syckel,  Brown, 
Smith,  Whitaker — 11. 

For  reversal — ^None. 


Joseph  M.  Smith,  appellant,  1 48  ~^ 

I  50    560 
V. 

The  Board  of  Chosen  Freeholders  of  the  County 
OF  Essex,  respondent. 

It  appeared  by  the  bill  that  respondent,  a  pablic  corporation,  had  made 
•deposits  of  public  money  belonging  to  it  in  a  bank ;  that  such  depoijits  were 
made  in  the  name  of  the  county  collector  as  such,  but,  by  respondent's  direc- 
tions, were  withdrawn  only  by  checks  signed  by  the  county  collector  for  the 
time  being,  and  countersigned  by  the  auditor  of  the  county ;  that  a  balance 
of  deposits  stood  on  the  books  of  the  bank,  in  the  name  of  Joseph  8.  Smith, 
•collector ;  but  that  Smith  had  ceased  to  be  collector  and  had  been  succeeded 
by  Regan.  Upon  demurrer  to  the  bill — Held,  that  Smith  had  no  control  over 
or  interest  in  such  balance,  but  that  respondent  had  an  action  at  law  to  recover 
the  same,  if  the  bank  refused  to  pay  a  check  therefor  signed  by  Regan  as 
collector  and  countersigned  by  the  then  auditor,  which  action  would  afford  a 
•complete  and  adequate  remedy  to  it. 


On  appeal  from  an  order  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Board  of  Chosen  Freeholders 
■&e.  V.  Newark  City  National  Bank  et  al,y  3  Dick,  Ch.  Rep,  SI. 

Mr,  John  W,  Taylor,  for  tbe  appellant. 

Mr,  Frederic  W,  Stevens,  for  the  respondent. 

Brief  of  respondent. 

The  bill  in  this  case  is  filed  to  compel  the  Newark  City- 
National  Bank  to  pay  to  the  appellant,  the  complainant  below, 


Digitized  by  LjOOQ IC 


628         COURT  OF  ERRORS  AND  APPEALS.  [48  Eq. 

Smith  V,  Chosen  Freeholders  of  Essex. 

$18,804.91,  with  interest  from  July  26th,  1890,  the  time  of  its 
refiisal  to  honor  the  check  drawn  by  complainant's  officers. 
The  case  coming  up  on  demurrer,  all  the  facts  of  the  bill  stand 
admitted.  It  is  consequently  undeniable  that  all  the  money  sued 
for  belongs  to  the  complainant ;  that  it  was  deposited  not  to  the 
individual  account  of  the  defendant  Smith,  but  to  his  account  as 
collector;  that  he  went  out  of  office  on  May  24th,  1890;  that 
he  was  lawfully  succeeded  by  Thomas  J.  Regan,  who  thereafter 
acted  as  collector;  that  Smith,  the  outgoing  collector,  was  re- 
quested to  make  a  check  for  the  balance  then  due  the  complain- 
ant for  the  purpose  of  transferring  the  same  to  it;  that  he 
refused  so  to  do,  or  to  do,  or  join  in  doing,  any  act  whatever 
which  would  effectuate  such  transfer,  or  enable  the  complainant 
to  draw  upon  the  deposit  for  the  purpose  of  making  lawful  and 
proper  payments;  and  that  on  July  26th,  1890,  a  demand  for 
the  money  was,  in  due  form,  made  on  the  defendant  bank,  which 
demand  the  bank  refused  to  comply  with,  solely  on  the  ground 
that  the  check  presented,  which  was  signed  by  the  then  collector 
and  auditor,  was  not  signed  by  Smith. 

The  question  presented  is  this :  Can  the  bank  retain  and  use 
the  county  moneys  indefinitely — moneys  which  it  admits  are 
county  moneys — simply  because  the  outgoing  official  stubbornly 
and  maliciously  refuses  to  make  a  formal  transfer  of  the  fund  t 

No  meritorious  defence  is  attempted  to  be  set  up.  The  bank 
pleaded  what  on  its  face  appears  to  be  a  dilatory  plea,  and  Smith 
demurred  solely  on  the  technical  ground  that  the  complainant 
might  have  had  relief  against  him  and  the  bank,  either  by  a 
common  law  action,  or  if  not  by  that,  then  by  mandamus.  This 
contention,  coming  from  one  who,  on  the  face  of  the  pleadings,, 
admits  himself  to  be  a  mere  wrong-doer,  and  who  has  already,, 
by  his  misconduct,  deprived  the  county  for  more  than  a  year  of 
a  very  large  sum  of  money  raised  by  taxation  and  needed  for 
public  purposes,  does  not  merit  particular  favor.  In  point  of 
fact  it  is,  as  a  1^1  defence,  utterly  without  foundation. 

Even  if  the  complainant  might  have  relief  in  a  common  law 
proceeding,  it  would  not  follow  that  it  might  not  also  have  relief 
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in  an  equitable  one.  But  in  point  of  fact  the  equitable  remedy 
is  the  only  one  which  will  afford  adequate  and  complete  relief. 

I  will  show  (1)  that  the  complainant  cannot  recover  the  money 
in  an  ordinary  common  law  action ;  (2)  that  it  cannot  recover 
through  the  extraordinary  remedy  of  mandamus ;  (3)  that  the 
proper  remedy  is  in  equity. 

1.  The  board  of  chosen  freeholders  cannot  recover  the  money 
by  suit  at  law. 

The  money  is  in  the  hands  of  the  bank,  not  in  Smith's  hands. 
It  was  placed  there  with  the  knowledge  and  consent  of  the  board 
of  freeholders.  It  was  not  subject  to  Smith's  exclusive  control, 
even  while  he  was  collector.  It  could  only  be  drawn  out  by 
check  signed  by  him  and  the  auditor  jointly.  Consequently,  no 
action  for  money  had  and  received  would  lie  against  Smith. 

As  to  the  bank,  it  would  seem,  at  first  blush,  that  on  its  refusal 
to  pay. the  board  might  sue  as  principal,  on  the  theory  that  the 
money  belonged  to  it  {Rev.  p.  127  §  ^,  p.  128  §  4),  and  that  the 
collector,  in  whose  name  it  was  deposited,  was  only  its  agent. 
But  the  cases  at  common  law  are  to  the  contrary.  They  hold 
that  "sums  paid  to  the  credit  of  a  customer  with  a  banker, 
though  usually  called  deposits,  are  in  truth  loans  by  the  cus- 
tomer, to  the  banker ;"  that  the  customer,  who  seeks  to  recover 
the  balance  of  such  an  account,  must  prove  that  the  loans  were 
made  by  him ;  that  the  contract  is  only  between  the  customer 
and  the  bank,  though  the  money  be  in  fact  the  money  of  the 
principal;  that  there  is  no  privity  between  the  bank  and  the 
principal,  and  that  the  bank  is  "  in  all  such  cases  responsible  and 
indebted  to  the  customer  alone."  8im%  v.  Brittain,  4.  Bam.  & 
Ad.  375;  Sims  v.  Bond,  6  Bam.  &  Ad.  389;  Tassell  v.  Cooper, 
9  Man.,  G.  &  8.  609. 

And  this  is  the  case,  even  though  the  depositor  have  two 
accounts— one  an  individual  account,  and  the  other  an  account 
expressed  to  be  an  account  as  agent.     Sims  v.  BtiUain,  supra. 

In  Pennsylvania,  owing,  no  doubt,  to  its  peculiar  practice  of 
blending  legal  and  equitable  remedies,  the  principal  has  been 
allowed  to  recover,  but  it  is  elsewhere  held  that  the  action  is 
equitable,  not  legal. 


Digitized  by  VjOOQ IC 


630         COURT  OF  ERRORS  AND  APPEAI^S.  [48  Eq. 

Smith  V.  Chosen  Freeholders  of  Essex. 

Thus,  in  Van  Alenw,  Ame^ncan  National  Bank,  62  N.  Y,  10 y 
V.  and  R.  had  deposited  plaintiff^s  money  in  their  individual 
account.  They  gave  a  check  to  plaintiff  for  the  amount,  which 
check  the  bank  refused  to  pay.  Said  Church,  C.  J. :  **  If  V. 
and  R.  had  refused  to  give  a  check,  the  plaintiff  might  have  been 
obliged  to  resort  to  an  equitable  action.'' 

And  in  National  Bank  v.  Insurance  Go.,  IO4  U,  8,  66,  Mat- 
thews, J.,  in  the  course  of  an  exhaustive  discussion  of  the  entire 
subject,  says :  "  It  is  objected  that  the  remedy  of  the  complain- 
ant below,  if  any  existed,  is  at  law  and  not  in  equity.  But  the 
contract  created  by  the  dealings  in  a  bank  account  is  between 
the  depositor  and  bank  alone,  without  reference  to  the  beneficial 
ownership  of  the  moneys  deposited.  No  otfe  can  sue  at  law  for 
a  breach  of  that  contract,  except  the  parties  to  it.  There  was  no 
privity  created  by  it.''  In  this  case  the  customer's  account  was 
entitled  "A.  ff.  D.,  Jr.,  Gen'l  Ag't." 

2.  Neither  is  mandamus  the  proper  remedy,  and  this  for  the 
following  reasons : 

In  the  first  place,  the  writ  would  not  effectually  redress  the 
wrong.  The  wrong  consists  principally  in  the  unlawful  deten- 
tion by  the  bank  of  money  belonging  to  the  complainant.  But 
mandamus  would  not  go  against  the  bank,  although  it  is  the 
chief  offender,  for  it  owes  no  l^al  duty  to  the  complainant.  It 
owes  no  duty  imposed  by  express  law,  and  it  owes  no  duty 
imposed  by  contract.  The  legal,  as  distinguished  from  the  equi- 
table, view  of  the  matter  is,  that  the  bank  is  debtor  to  Smith 
alone.  And  even  if  there  was  a  duty  arising  out  of  contract 
which  the  law  recognized,  this  would  not  authorize  a  mandamus 
against  the  bank.  Says  Mr.  Justice  Depue,  in  State  v.  Paterson 
and  Newark  R.  R.,  llf.  Vr.  SI'S :  "Duties  imposed  on  a  corpo- 
ration, not  by  virtue  of  express  law  or  by  the  conditions  of  its 
charter,  but  arising  out  of  contract  relations,  will  not  be  enforced 
by  mandamus,^^  The  writ,  then,  would  go  against  Smith  alone. 
But  Smith  is  not  the  custodian  of  the  money ;  with  the  concur- 
rence of  the  board  of  freeholders,  he  deposited  it  with  the  bank, 
and,  while  the  bank  continues  solvent,  he  personally  could  not 
be  held.     So,  then,  all  the  court  could  do  would  be  to  order 
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Smith  to  sign  a  check  directing  the  bank  to  pay  the  money  to 
complainant.  In  other  words,  to  order  a  stranger,  over  whom 
the  court  neither  had,  nor  could  acquire,  control,  to  pay  a  sura 
of  money.  It  is  not  certain  that  the  court  would  make  such  an 
order.  In  Regina  v.  Mayor  of  Derby,  2  Salk  *436,  it  is  said 
that  "  it  is  absurd  that  the  writ  should  be  directed  to  one  person 
to  command  another/'  But,  conceding  that  it  could,  it  is  evi- 
dent that  the  very  foundation  upon  which  the  court  grants  this 
species  of  relief,  viz.,  that  it  is  the  only  adequate  and  effectual 
remedy,  fails — it  is  neither  adequate  nor  effectual ;  it  could  not  be 
made  so,  for  the  court  could  never,  either  in  this  or  in  any  other 
form  of  action  or  proceeding  at  law,  compel  the  bank  to  make 
restitution.  If  the  bank  should,  for  some  reason,  no  more  friv- 
olous than  that  which  it  now  gives  for  not  turning  over  the 
money,  refuse  to  honor  the  check,  the  complainant  would  be 
remediless  in  the  law  courts. 

In  the  second  place,  mandamus  would  not  answer,  for  the 
reason  that  it  is  not  the  appropriate  remedy  for  the  collection  of 
a  debt.  Suppose,  for  argument's  sake,  that  the  court  could 
acquire  jurisdiction  by  mandamus  over  the  bank,  and  that  the 
complainant  could  stand  in  Smith's  place,  then  its  claim  would 
be  merely  a  claim  for  money  lent.  Nothing  is  better  settled 
than  that  such  a  cfaim  must  be  enforced  in  an  ordinary  common 
law  action.  The  State,  ex  rel.  Little,  v.  Tovmship  of  Union,  8  Vr. 
84' ;  The  State,  Galbraith,  pros,,  v.  Peoples  Association,  I4,  Vr. 
S89. 

If  it  should  be  said  that  a  legal  obligation  to  pay  the  money 
rested  on  Smith — ^a  very  doubtful  proposition — and  that  manda- 
mus might  go  against  him,  is  it  not  evident  that  if  he  was  legally 
liable  at  all,  he,  too,  would  be  liable  in  a  common  law  action  ? 

I  have  failed  to  find  a  single  case  in  which  it  has  been  held 
that  mandamus  was  the  proper  form  of  proceeding  to  be  used 
against  a  retiring  officer  who  had,  by  reason  of  his  defalcation 
or  otherwise,  failed  -to  pay  over  to  his  successor  public  moneys 
remaining  in  his  hands  undisbursed.  The  universal  practice  in 
such  cases  is  to  proceed  by  an  ordinary  eommon  taw  action. 
The  cases  cited  by  counsel  in  the  court  below  are  entirely  irrele- 
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vant.  Thus,  State  v.  6rott,  3  Vr.  285,  was  a  case  in  which  a 
retiring  secretary  was  required  to  deliver  to  the  corporation  cer- 
tain corporate  books.  That  was  a  case  in  which  mandamus  was 
the  only  effective  means  of  redress.  The  other  two  cases  cited 
{State  V.  Sheridan,  13  Vr.  64,,  and  State  v.  Rahway,  16  Vr.  687) 
were  common  instances  of  controversies  between  two  public 
oflScers  actually  engaged  in  the  discharge  of  their  official  duties, 
as  to  which  of  them  was  entitled  to  a  particular  fund.  These 
cases  have  nothing  to  do  with  the  present  inquiry. 

But  even  if  a  writ  of  mandamus  might  be  resorted  to,  it 
would  by  no  means  follow  that  the  court  of  chancery  might  not 
have  concurrent  jurisdiction.  Instances  of  such  concurrent  juris- 
diction are  numerous.  Indeed,  the  rule  is,  that  if  a  court  of 
chancery  has  already  acquired  jurisdiction  of  the  same  subject- 
matter,  which  is  presented  in  the  application  for  a  mandamus, 
and  has  full  power  to  grant  relief,  that  is  a  complete  bar  to  the 
exercise  of  the  jurisdiction  by  mandamus.  High  Extr.  Rem.  § 
SI  {2d  ed.) 

So,  the  case  comes  down  to  this :  Does  the  bill  show  a  case 
of  equitable  cognizance?  That  it  does,  is  established  by  a  line 
of  most  conclusive  authorities.  Pennd  v.  D^el,  4  DeO.,  M.  & 
G.  372;  Ex 'parte  Kingston,  L.  R.  {6  Ch.  App.)  632;  Knaich- 
bull  V.  Halletty  13  Ch.  Div.  696 ;  Van  Alen  v.  American  National 
Bank,  62  N.  Y.  1 ;  Central  National  Bank  v.  Connecticut  Insur- 
ance Co.,  104  U.  8.  64-;  Union  Stock  Yards  Bank  v.  Oillespie, 
137  U.  S.  ill. 

In  view  of  these  cases,  I  might*  almost  .preface  my  remarks  on 
this  head  with  what  was  said  by  James,  L.  J.,  in  Ex  parte 
Kingston:  "This  case  has  been  argued  with  a  courage,  a  per- 
tinacity and  a  learning  which  it  has  been  melancholy  in  my  judg- 
ment to  see  thrown  away  upon  a  case  so  utterly  hopeless,"  and 
yet  this  case  had  a  much  more  plausible  look  than  the  case  in 
hand.  There,  there  was  some  reason  for  withholding  the  money 
by  reason  of  the  counter  demand;  here,  there  is  none. 

The  case  was  this :  G.,  a  county  treasurer,  had  two  accounts 
in  the  same  bank,  one  his  private  account,  the  other  an  account 
headed  "police  account."     G.  was  known  to  the  bank  to  be 
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county  treasurer.  He  abscouded — his  private  account  being 
overdrawn,  his  jwlice  account  in  credit;  the  bank  attempted  to 
set  ofiF  the  one  account  against  the  other.^  It  was  held  in  a  suit 
in  equity,  instituted  by  the  county  magistrates,  that  they  were 
entitled  to  recover  the  amount  of  the  balance  standing  to  G.'s 
credit  at  the  time  he  absconded.  This  case  is  directly  in  point, 
and  illustrates  in  a  very  striking  way  how  differently  law  and 
'equity  view  the  same  transactions.  In  the  case  of  Sims  v.  Brit- 
iaiuy  supra,  a  case  at  law,  Gribble  had  two  accounts,  one  his 
private  account  and  the  other  an  account  as  ^'managing  owner,'* 
known  by  the  bank  to  contain  moneys  which  he  received  as 
agent,  and  yet  Baron  Parke,  in  a  suit  by  the  principals,  said : 
"  The  entry  of  the  sum  to  Gribble's  credit  on  a  separate  account 
is  only  a  mode  of  keeping  the  account  between  Gribble  and  the 
defendant  (the  bankers),  for  the  sake  of  convenience;''  a  plan 
which  is  adopted  between  a  customer  and  his  banker,  the  latter 
being,  nevertheless,  in  all  such  cases  responsible  and  indebted  to 
the  customer  alone.  While  in  the  case  Ex  parte  Kingston  in 
equity.  Lord  Justice  James  said:  "He  (the  county  treasurer) 
opened  a  distinct  account  and  headed  it  *  police  account,'  which 
heading,  to  my  mind,  was  as  clear  and  distinct  a  statement  that 
the  moneys  paid  into  it  were  the  moneys  belonging  to  the  county, 
as  if  he  had  put  the  county  moneys  into  a  strong  box,  labeled 
*  county  moneys,'  and  when  he  failed  the  moneys  standing  to 
that  account  were,  in  my  opinion,  as  much  county  moneys  as  if 
they  had  been  kept  in  such  a  box  as  I  have  suggested." 

In  the  Central  National  Bank  v.  Insurance  Co.,  supra,  one 
Dillon  kept  an  account  in  the  defendant  bank,  as  general  agent ; 
the  moneys  paid  into  this  account  consisted  principally  of  insur- 
ance premiums  belonging  to  the  complainant ;  on  Dillon's  failure, 
the  bank  attempted  to  offset  the  amount  due  them  from  Dillon 
personally  against  the  balance  of  his  account  as  general  agent. 
The  decision  was  that  the  bank  was  responsible  in  equity  to  the 
insurance  company  for  this  balance.  In  the  course  of  the  opin- 
ion, Matthews,  J.,  says :  "Although  the  relation  between  the 
bank  and  its  depositor  is  that  merely  of  debtor  and  creditor,  and 
the  balance  due  on  the  account  is  only  a  debt,  yet  the  question  is 
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already  open,  to  whom  in  equity  does  it  beneficially  belong? 
If  the  money  deposited  belong  to  a  third  person,  and  was  held 
by  the  depositee  in  a  fiduciary  capacity,  its  character  is  not 
changed  by  being  placed  to  his  credit  in  his  bank  account." 
After  reviewing  many  of  the  cases  he  proceeds :  "  The  same 
doctrine  was  strongly  maintained  by  the  New  York  court  of 
appeals  in  Van  Alen  v.  American  National  Bank,  In  that  case 
it  was  decided  that  when  an  agent  deposits  in  a  bank,  to  his  own 
account  the  proceeds  of  property  sold  by  him  for  his  principal, 
under  instructions  thus  to  keep  it,  a  trust  is  impressed  upon  the 
deposit  in  favor  of  the  principal,  and  his  right  thereto  is  not 
affected  by  the  fact  that  the  agent  at  the  same  time  deposits  other 
money  belonging  to  himself;  nor  is  it  effected  by  the  fiict  that 
the  agent,  instead  of  depositing  the  identical  moneys  received  by 
him  on  account  of  his  principal,  substitutes  other  money  there- 
for." In  the  course  of  the  opinion,  Church,  C.  J.,  said :  "  It 
was  suggested  on  the  argument  that  notice  to  the  bank  by  the 
depositor  was  necessary  to  protect  the  rights  of  the  plaintiff,  but 
this  is  not  so.  The  title  of  the  plaintiff  does  not  depend  upon 
whether  it  knew  he  had  a  title  or  not.  That  rested  upou  other 
facts.  A  notice  to  the  bank  might  have  prevented  any  transfer, 
or  the  creation  of  a  lien  by  the  depositor,  or  prevented  the  bank 
from  taking  or  acquiring  such  lien  in  good  faith,  but  could  not 
otherwise  be  necessary  or  important.  This  doctrine  of  equity  is 
modern  only  in  the  sense  of  its  being  a  consistent  and  logical 
extension  of  a  principal  originating  in  the  very  idea  of  trusts, 
for  they  can  only  be  preserved  by  a  strict  enforcement  of  the 
rule  that  forbids  one  holding  a  trust  relation  from  making 
private  use  of  trust  property.  The  relation  of  Dillon  to  the 
insurance  company  was  one  of  trust  and  confidence.  He  was  its 
agent  for  the  collection  of' premiums,  which  belonged  to  it  no 
less  when  in  his  hands  than  before  their  receipt  by  him.  He 
was  to  account  for  them,  under  its  directions,  and  in  his  entire 
dealings  with  them  was  bound  to  obey  its  orders.  He  was  not 
merely  its  debter  for  the  amount  in  his  hands ;  he  held  the  fund 
for  the  use  and  as  the  property  of  the  company." 
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So,  in  the  case  in  hand,  the  moneys  were  the  property  of  the 
complainant.  The  statute  expressly  says  so.  Rev»  p.  127 
§§  2 J  4"  The  bank  knew  this.  The  account  itself  showed  it. 
The  bank  submitted  to  the  regulations  of  the  complainant  as  to 
the  mode  of  drawing  their  moneys  out.  Being  in  equity  alone 
r^arded  as  the  complainant's  property,  equity  alone  can  give  the 
remedy  for  its  recovery.  That  it  has  the  power  to  do  so,  and 
that  it  has  repeatedly  done  so,  is  demonstrated  by  the  cases  I 
have  cited.  This  remedy  is  adequate.  It  restores  to  the  com- 
plainant the  very  fund  affected  by  the  trust.  It  is  far  more  com* 
plete  than  mandamuSj  even  if  mandamus  would  go  as  against 
Smith,  for  it  decides  the  whole  question  as  between  all  the  parties 
interested,  instead  of  affording  only  a  partial  remedy  against  one 
of  the  parties,  and  he  not  the  principal  ofiender* 


The  opinion  of  the  court  was  delivered  by 


Magie,  J. 

This  appeal  is  from  an  order  overruling  a  demurrer  to  re* 
spondent's  bill  of  complaint. 

One  cause  of  demurrer  assigned  by  appellant  was  that,  upo» 
the  facts  alleged  in  the  bill,  respondent  had  a  complete  and  ade- 
quate remedy  at  law. 

The  bill  was  filed  by  the  board  of  chosen  freeholders  of  Essex 
county,  the  respondent,  against  appellant  and  the  Newark  City 
National  Bank.  By  its  statements  the  following  facts  appear 
and  are  admitted  by  the  demurrer : 

The  Newark  City  National  Bank  was  a  bank  of  discount  and 
deposit.  Respondent  had  kept  an  account  in  the  bank  and 
deposited  therein  part  of  the  county  money  for  the  purpose  of 
drawing  against  the  same  by  check.  The  deposits  were  made  in 
the  name  of  the  county  collector  as  such,  and  were  drawn,  under 
direction  of  respondent,  only  by  checks  signed  by  the  county 
collector  for  the  time  being  and  countersigned  by  the  auditor  of 
the  county. 

Appellant  had  been  county  collector  for  some  years  and  up  to- 
May  24th,  1890,  when  Thomas  J.  Regan,  previously  elected,. 
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•gave  the  security  required  by  law  and  became  county  collector 
in  place  of  appellant.  On  July  26th,  1890,  there  stood  to 
respondent's  credit  on  the  books  of  the  bank,  in  the  name  of 
^*  Joseph.  M.  Smith,  Collector,"  $18,804.91,  and  on  that  day, 
pursuant  to  respondent's  directions,  a  check  for  that  sum  was 
drawn  on  the  bank,  signed  by  R^an,  the  collector,  and  counter- 
signed by  the  auditor  and  duly  presented  for  payment.  The 
ibank  refused  payment  on  the  ground  that  the  check  was  not 
signed  by  appellant. 

The  prayer  of  the  bill  was  for  a  decree  that  the  bank  should 
transfer  and  pay  to  respondent  the  sum  above  named,  with  inter- 
■est  from  the  day  of  the  refusal  to  pay  the  check. 

The  determination  below  was  put  upon  the  ground  that  the 
facts  stated  in  the  bill  showed  appellant  to  have  been  the 
depositor  of  the  funds  in  question  and  the  creditor  of  the  bank 
in  respect  to  the  balance  on  deposit,  and  respondent  to  have  a 
merely  equitable  interest  therein  capable  of  being  asserted  only 
in  an  equitable  proceeding. 

The  argument  here  takes  the  same  view  of  the  facts,  and  con- 
tends that,  if  appellant  was  the  depositor  of  these  funds,  no 
action  at  law  would  lie  for  the  balance  by  respondent,  although, 
upon  the  facts,  the  bank  must  have  known  that  the  deposits  were 
of  public  money,  belonging  to  respondent,  and  were  deposited 
for  it. 

I  deem  it  unnecessary  to  follow  this  line  of  argument,  for  I 
£nd  myself  obliged  to  conclude  that  upon  the  facts  stated  in  the 
bill,  no  relation  of  debtor  and  creditor  was  established  between 
appellant  and  the  bank. 

It  is  expressly  stated  that  the  deposits,  out  of  which  the  fund 
in  question  came,  were  made,  not  by  appellant,  but  by  the  board 
of  chosen  freeholders,  the  respondent.  By  such  a  deposit  the 
bank  became  the  debtor  of  the  respondent,  and  the  inference 
that  such  was  the  relation  between  the  two  corporations  is  not  at 
all  modified  by  the  fact  that  the  bank  chose  to  place  the  deposits 
to  the  credit  of  the  county  collector  as  such,  for  upon  the  state- 
jQients  of  the  bill  it  may  be  inferred  that  such  conduct  was  part 
of  the  contract  of  deposit.     Moreover,  the  directions  given  by 
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respondent  as  to  the  mode  in  which  drafts  on  the  bank  for  sueb 
deposits  should  be  drawn,  clearly  indicates  that  the  moneys- 
deposited  were  not  to  be  controlled  or  drawn  by  the  county  col- 
lector, in  whose  name,  as  such^  they  might  be  entered.  For  thfr 
directions  of  respondent  were  that  deposits  were  to  be  with- 
drawn only  by  checks  of  the  collector  for  the  time  being,  coun- 
tersigned by  the  auditor,  and  the  collector,  for  the  time  beings 
might  not  be  the  collector  whose  name  stood  at  the  head  of  the 
account,  but  a  successor  in  office,  as  in  the  case  before  us.  Such 
directions  must  be  presumed,  from  the  statements,  to  have  been» 
acquiesced  in  by  the  bank,  and  also  to  have  made  part  of  the 
contract  of  deposit. 

Under  these  statements,  I  conceive  it  impossible  to  discover 
any  contract  between  the  bank  and  appellant.  The  latter  could 
not  withdraw  the  deposit,  nor  give  orders  upon  it,  without  the- 
intervention  of  another  and  independent  county  official,  and 
when  he  ceased  to  be  collector,  as  he  admits  he  has  by  the 
demurrer,  he  lost  the  power  to  sign  checks.  Under  such  cir- 
cumstances,  he  could  have  brought  no  action  at  law  or  otherwise 
for  the  balance  in  question. 

On  the  contrary,  upon  proof  before  a  jury  in  a  court  of  law^ 
of  the  facts  stated  in  the  bill,  in  an  action  by  respondent  against 
the  bank,  I  think  it  would  have  been  the  duty  of  the  court  to 
direct  a  verdict  in  favor  of  respondent.  Such  an  action  would! 
have  been  an  appropriate  and  complete  remedy  for  respondent. 

I  have  reached  this  conclusion  with  great  reluctance.  Upoa 
the  admitted  facts,  the  moneys  of  the  public  are  withheld  from 
the  municipal  corporation  charged  with  its  control,  by  a  private 
corporation,  without  any  apparent  excuse.  Whether  it  may" 
justify  its  course  or  not  might  be  decided  in  this  case,  and  with 
no  more  injury  to  appellant  than  his  liability  to  costs.  But  the 
line  of  division  between  legal  and  equitable  remedies  is  fixed  ia 
this  state  by  a  long  course  of  precedents,  and  even  legislative 
authority  is  forbidden  to  intermingle  these  remedies  by  the  con- 
stitutional prohibition  against  interference  with  the  ancient  juris- 
diction of  the  courts.     When  such  an  objection  as  we  have  beea 


Digitized  by  VjOOQ IC 


M    8141 
f58    887 


638         COURT  OF  ERROES  AND  APPEALS.  [48  Eq. 

Meidling  v.  Trefz. 

considering  is  advanced  and  established,  we  are  bound  to  give 
eflPect  to  it. 

The  result  is  that  respondent,  on  its  own  statements,  has  an 
adequate  and  complete  remedy  at  law,  and  may  not,  therefore, 
maintain  this  bill  against  appellant. 

I  shall  vote  to  reverse  the  decree  below,  and  for  a  decree  dis- 
missing the  bill  as  against  appellant. 

For  reversed — The  Chief-Justice,  Dixon,  Magie,  Reed, 
ScuDDER,  Van  Syckel,  Brown,  Clement,  Whitakbb — 9. 

Foi'  affirmance — Depue,  Knapp,  Smith — 3. 


Susanna  Meidling,  appellant, 

V. 

Christina  Trefz,  respondent. 

1.  specific  performance  of  a  contract  for  the  conveyance  of  land  (which  the 
buyer  is  not  bound  to  buy)  will  not  be  decreed  when  the  conduct  of  the  buyer 
has  been  adapted  to  induce,  and  has  induced,  the  seller  to  infer  an  abandonment 
of  the  option  to  buy,  and  by  acting  upon  such  inference  the  seller  has  been 
injured ;  an  abandonment  of  the  option  will  be  deemed  to  be  thus  establbhed. 

2.  Specific  performance  of  such  a  contract  will  not  be  decreed  where  it 
appears  that  the  buyer  has  unreasonably  delayed  either  to  do  acts  required  to 
be  done  by  him  to  complete  tlie  contract,  or  to  seek  its  enforcement,  and,  dur- 
ing such  delay,  a  material  increase  in  the  value  of  the  land  has  taken  place. 


On  appeal  from  a  decree  advised  by  Vice-Chanoellor  Bird,  as 
follows : 

This  cause  coming  on  to  be  heard  upon  bill,  answer,  replica- 
tion and  proofs,  in  the  presence  of  Frederick  W.  Leonard,  of 
counsel  with  the  complainant,  and  William  H.  Conover,  of  coun- 
sel with  the  defendant,  and  the  pleadings  having  been  read  and 
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the  proofs  heard  and  considered,  and  the  arguments  of  counsel 
heard  and  considered,  and  it  satisfactorily  appearing  to  the  court 
that  by  virtue  of  an  agreement  in  writing,  duly  made  and  exe- 
cuted, between  Christina  Trefz,  the  complainant,  and  Susanna 
Meidling,  the  defendant,  on  the  19th  day  of  May,  1887,  the 
said  Christina  Trefz  agreed  to  purchase  of  the  said  defendant  a 
certain  lot  or  tract  of  land,  in  the  said  bill  mentioned  and 
described,  and  to  pay  her  thereof  the  sum  of  Jl,500,  when  the 
said  defendant  was  to  execute  and  deliver  to  said  complainant, 
her  heirs  and  assigns,  a  good  and  sufficient  deed  of  conveyance 
for  the  said  premises ;  and  it  also  appearing  that  the  said  com- 
plainant had  paid  to  said  defendant  the  sum  of  $300,  part  of 
said  sum  of  $1,500,  and  that  she  has  always  been,  and  still  is, 
ready  and  willing  in  all  things  to  comply  with  the  stipulations 
of  said  articles  of  agreement  on  her  part,  and  has  prayed  the 
order  and  decree  of  this  court  directing  the  defendant  to  comply 
with  and  fulfill  the  same  in  all  things  on  her  part ;  and  it  further 
appearing  that  the  said  complainant  is  not  guilty  of  laches  in 
bringing  this  suit,  and  the  court  being  of  opinion  that  the  com- 
plainant is  entitled  to  the  specific  performance  of  the  said  article 
of  agreement  on  the  part  of  said  defendant,  as  in  her  said  bill 
she  has  prayed,  it  is,  on  this  15th  day  of  May,  1890,  ordered, 
adjudged  and  decreed  that  the  said  article  of  agreement  be  in  all 
things  specifically  performed  by  the  said  defendant,  and  that  the 
said  defendant  do,  within  fifteen  days  from  the  date  of  this 
■decree,  upon  the  payment  to  her  of  the  balance  of  the  said  pur- 
chase-money, make,  execute  and  acknowledge,  in  due  form  of 
law,  and  deliver  to  Christina  Trefz,  the  complainant,  at  the  office 
of  her  solicitor,  F.  W.  Leonard,  Esq.,  in  the  city  of  Newark,  a 
good  and  sufficient  deed  of  bargain  and  sale  for  the  said  prem- 
ises, and  that  she  deliver  at  the  same  time  to  said  Christina  Tre& 
possession  of  said  premises. 

Mr,  Theodore  Runyon,  for  the  appellant. 

Mr.  Frederick  W,  Leonard,  for  the  respondent. 
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Magie,  J. 

The  bill  in  this  cause  was  filed  on  August  1st,  1889,  by  Chris- 
tina Trefz,  the  respondent,  against  Susanna  Meidling,  the  appel- 
lant, and  its  prayer  was  for  a  decree  for  the  specific  performance- 
of  an  agreement  for  the  sale  of  real  estate,  contained  in  the  fol- 
lowing writing,  viz. : 

"  Newark,  K  X,  May  19, 1887. 
"  Received  from  Mrs.  C.  Trefz  Three  Hundred  00-100  dollars  on  acc*t  pur* 
chase  of  Lots  Nos.  4  and  5  on  Block  F  on  map  of  Bay  View  Park,  property 
sold  for  the  sum  of  Fifteen  Hundred  00-100  dollars. 

"Arthur  Devine, 

"J.J.T." 
L'Written  across  the  face  in  red  ink.] 

"  This  money  will  be  returned  if  there  is  any  legal  defect  in  the  title  of  said 
lots.  '*A.  Devine,  J." 

The  bill  alleged  that  Mrs.  Meidling  had  ratified  Devine's  act 
in  executing  this  writing  by  accepting  the  money  named  therein, 
and  which  had  been  paid  to  him  by  Mrs.  Trefz.  It  also  allied! 
that  Mrs.  Trefz  had  examined  the  title  to  the  lots  named  therein 
and  found  it  to  be  a  title  in  fee  simple ;  that  she  had  been  ready 
and  willing  to  pay  the  residue  of  the  purchase-money  and  to- 
accept  a  deed  of  the  lots,  and  that  she  had  frequently,  within 
two  years  before  filing  the  bill,  requested  Mrs.  Meidling  to  give 
her  a  deed  therefor. 

There  was  no  allegation  that  Mrs.  Trefz  had  tendered  the 
unpaid  purchase-money,  nor  any  offer  to  bring  it  into  court  It 
was  not  alleged  that  notice  had  been  given  to  Mrs.  Meidling  that 
the  title  had  been  found  to  be  without  defect,  nor  was  there  any 
definite  statement  as  to  the  time  when,  or  the  circumstances  under 
which  she  had  been  requested  to  make  the  deed. 

Mrs.  Meidling,  however,  submitted  to  answer  the  bill.  She 
admitted  thereby  that  she  had  received  from  Devine  part  of  the 
money  paid  him  by  Mrs.  Trefz,  but  averred  that  the  latter  had 
objected  to  the  title  and  refused  to  complete  the  contract,  in  con- 
sequence of  which  she  had  returned  to  Devine  the  money  she 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]      NOVEMBER  TERM,  1891.  641 

Meidling  v.  Trefz. 

had  received  from  him  with  instructions  to  return  the  whole  to 
Mrs.  Trefz.  She  therein  further  averred  that  Mrs.  Trefz  had 
abandoned  the  contract  and  "  had  made  no  move  "  toward  enforc- 
ing it,  and  that  the  lots  had  greatly  increased  in  value  since  the 
date  of  Devine's  receipt. 

The  answer  was  not  under  oath  pursuant  to  a  waiver  of  such 
an  answer  contained  in  the  bill. 

A  replication  having  been  filed,  the  cause  was  referred  to  Vice- 
Chancellor  Bird. 

At  the  hearing,  the  learned  vice-chancellor  imposed  on  Mrs, 
Meidling  the  burden  of  proof  and  required  her  to  support  her 
answer  by  evidence. 

Mrs.  Meidling  was  then  examined  as  a  witness,  and,  no  other 
witnesses  being  called,  a  decree  for  specific  performance  was 
made,  which  is  the  subject  of  this  appeal. 

The  first  question  presented  by  the  appeal  relates  to  the  pro- 
priety of  the  order  which  cast  on  appellant  the  burden  of  proofl 
In  my  judgment,  the  course  taken  at  the  hearing  is  open  to  grave 
doubt,  for  the  answer  may  be  construed  as  presenting  a  respon- 
sive denial  to  the  all^ations  of  the  bill  of  an  ofier  to  perfbrn> 
and  complete  the  purchase  on  the  part  of  Mrs.  Trefz.  If  the 
making  of  such  an  offer  or  some  excuse  for  not  making  it,  was 
required  to  be  alleged,  the  denial  of  the  answer  required  it  to  be 
proved.     Pom.  Eq.  Jur.  §  1407. 

But  a  reversal  on  that  ground  would  put  the  parties  to  addi- 
tional expense,  and  as  the  cause  was  in  fact  tried  upon  the  merits^ 
it  ought  not  to  be  so  disposed  of. 

The  order  that  Mrs.  Meidling  must  assume  the  burden  of 
proof  obviously  proceeded  on  the  ground  that,  upon  the  admit- 
ted or  unanswered  allegations  of  the  bill,  Mrs.  Trefz  was  entitled 
to  the  decree  she  sought,  unless  Mrs.  Meidling  sustained,  by 
proof,  the  matters  set  up  in  the  answer,  which  were  held  to  be 
not  responsive  to  the  bill,  but  to  be  new  matters  tending  to  a 
defence. 

The  question  then  is,  whether  the  deci*ee  made  on  this  theory 
of  the  pleadings  should  have  been  made. 

41 
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My  consideration  of  the  case  has  led  me  to  the  conclusion  that 
the  answer  of  Mrs.  Meidling,  considered  merely  as  setting  up 
defences  to  the  relief  prayed  by  the  bill  is,  in  two  respects,  estab- 
lished by  the  proof. 

In  the  first  place,  the  proofs  make  out  an  abandonment  by 
Mrs.  Trefz,  of  the  option  she  acquired  by  the  Devine  receipt. 

The  uncontradicted  evidence  of  Mrs.  Meidling  shows  that, 
about  the  date  of  the  receipt,  she  furnished  her  title-deed  for  the 
lots  in  question  to  one  Allen,  a  lawyer,  employed  by  Mrs.  Trefz 
to  examine  the  title.  After  the  lapse  of  several  weeks,  the  deed 
was  returned  by  Allen  to  Mrs.  Meidling.  The  answer  set  out 
the  reason  given  for  the  return,  but,  on  the  theory  on  which  I 
examine  the  case,  the  answer  cannot  be  considered.  Mrs.  Meid- 
ling's  testimony  was  not  directed  to  this  averment  of  her  answer. 
She  also  testified  that  Devine  gave  her  the  reason  of  the  return, 
but,  while  there  is  ground  for  inferring  that  Devine  acted  as  the 
agent  of  both  parties,  such  agency  cannot  be  considered  suffi- 
ciently proved.  But,  excluding  these  statements,  we  have  these 
fisicts :  that  the  title-deed,  furnished  for  the  examination  of  the 
title,  was  returned  to  the  seller ;  that  the  return  was  not  accom- 
panied with  notice  that  the  title  was  acceptable,  nor  with  a  tender 
of  the  unpaid  purchase-money,  nor  with  a  demand  for  a  deed. 

These  facts  justified  Mrs.  Meidling  in  inferring  that  Mrs. 
Trefz  did  not  intend  to  exercise  the  option  she  had  acquired. 
Acting  on  that  inference,  Mrs.  Meidling  returned  to  Devine  the 
part  of  the  deposit  money  she  had  received  from  him,  reclaimed 
a  receipt  which  she  had  given  him  for  it,  and  directed  him  to 
return  the  whole  deposit  to  Mrs.  Trefz.  So  far  as  appears,  he 
retained  that  money  until  the  bill  was  filed,  more  than  two  years 
afticrward.  In  the  meantime  Mrs.  Trefis  made  no  demand  for 
the  performance  of  the  contract. 

Under  these  circumstances,  Mrs.  Trefz  must  be  deemed  to  be 
estopped  from  denying  that  she  abandoned  any  right  to  a  con- 
veyance. It  would  be  inequitable  to  allow  her  now  to  enforce 
this  contract  and  obtain  these  lots  u]>on  payment  of  the  unpaid 
purchase-money,  after  the  owner  has  been  induced  by  her  acts 
and  omissions  to  relinquish  the  possession  of  the  part,  which 
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had  been  paid,  and  to  leave  it  fur  over  two  years  an  unproduct- 
ive deposit. 

The  proofs  also  clearly  establish  laches  on  the  part  of 
respondent. 

The  receipt  signed  by  Devine  became  the  act  of  Mrs.  Meid- 
ling by  subsequent  ratification.  But  the  agreement  thereby 
made  was  unilateral.  Mrs.  Trefz  was  not  bound  to  pay  the 
purchase-money  and  accei^t  a  deed  for  the  lots.  Green  v.  Rich- 
<ird8,  7  a  E.  Gr.  32;  8.  C,  S  C.  E.  Gr.  536;  Pinner  v.  Sharp, 
8  C.  E.  Gr.  27 If,,  When  contracts  are  optional  in  respect  to  one 
party,  delay  on  his  part  is  viewed  with  especial  strictness.  Fry 
Spec.  Perf.  %  733. 

The  contract  was  moreover  in  the  alternative.  If  there  was 
defect  in  the  title,  Mrs.  Meidling  was  bound  to  return  the 
deposit-money ;  if  there  was  no  defect,  she  could  be  required  to 
convey.  This  cast  on  Mrs.  Trefz  a  duty  to  ascertain  the  state 
of  the  title  and  to  give  notice  of  satisfaction  or  dissatisfaction 
therewith  within  a  reasonable  time.  Reynolds  v.  O^Neil,  11  C. 
E.  Gr.  225. 

The  bill  was  not  filed  until  two  years  and  three  months  had 
elapsed  since  the  date  of  Devine's  receipt.  Mrs.  Meidling's 
uncontradicted  testimony  shows  that  the  lots  had  meanwhile 
materially  increased  in  value,  and  that  Mrs.  Trefz  had  neither 
:given  notice  of  her  satisfaction  with  the  title  and  her  intent  to 
take  a  deed,  nor  made  any  tender  of  the  unpaid  purchase- 
money. 

It  is  true  that  Mrs.  Meidling  admits  that  she  had  a  conversa- 
tion with  Allen  about  the  lots  more  than  a  year  after  the  date 
of  Devine's  receipt,  but  her  account  of  the  interview  shows  that 
Allen  made  no  demand  upon  her  and  did  not  claim  that  she  was 
bound  to  convey  the  lots,  while  she,  on  her  part,  expressly  repu- 
diated any  obligation  to  convey  on  the  ground  of  an  abandon- 
ment of  the  option  and  the  increased  value  of  the  lots.  It  is 
<jlear  that  nothing  occurred  at  that  time  to  indicate  to  Mrs.  Meid- 
ling that  Mrs.  Trefz  claimed  a  right  to  a  conveyance. 

Nothing  further  occurred  until  the  filing  of  the  bill  more  than 
a  year  after  this  interview. 
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A  bill  for  specific  performance  is  addressed  to  the  extra- 
ordinary jurisdiction  of  a  court  of  equity  to  be  exercised  accord- 
ing to  its  discretion.  Van  Doren  v.  Robinson,  1  C  E,  Gr,  256, 
The  general  rule  is,  that  he  who  seeks  performance  of  a  contract 
for  the  conveyance  of  land  must  show  himself  ready,  desirous, 
prompt  and  eager  to  perform  the  contract  on  his  part.  There- 
fore, mi  reasonable  delay  in  doing  those  acts  which  are  to  be  done 
by  him  will  justify  and  require  a  denial  of  relief.  No  rule 
respecting  the  length  of  delay  which  will  be  fatal  to  relief  can 
be  laid  down,  for  each  case  must  depend  on  its  peculiar  circum- 
stances. New  Barbadoes  v.  Vreeland,  3  Gr.  Ch.  157;  Cooper 
V.  Carlisle,  '2  C  E,  Gr,  525 ;  HoughwoiU  v.  Boisaubin,  3  C  E. 
Gr.  315;  MerM  v.  Brown,  4,  C.  E.  Gr.  286;  S.  C,  6  C.  E. 
Gr.  401 ;  Crane  v.  Decamp,  6  C.  E.  Gr.  4U. 

It  is  equally  well  settled  that  one  who  seeks  specific  perform- 
ance of  such  a  contract  must  institute  his  suit  within  a  reason- 
able time  and  before  any  material  change  affecting  the  interests 
of  the  parties  has  taken  place.  Penrose  v.  Leeds,  1  Dick.  Ch. 
Rep.  294. 

These  doctrines  are  applicable  to  the  case  before  us.  It 
exhibits  an  excessive  and  unreasonable  delay  not  only  in  giving^ 
notice  of  satisfaction  with  the  title  and  intent  to  require  a  con- 
veyance, but  also  in  the  application  for  relief.  In  the  time 
which  has  been  permitted  to  elapse  a  material  increase  in  the 
value  of  the  subject-matter  of  the  contract  has  taken  place.  It 
would  be  an  unwarrantable  exercise  of  discretionary  power  to 
allow  one  holding  a  mere  option  to  purchase,  to  lie  by  for  so  long 
a  time  and  speculate  upon  the  fluctuating  values  of  urban  lots, 
and,  after  a  substantial  increase  in  their  value,  to  enforce  a  con- 
veyance in  his  favor  at  the  original  price  now  inadequate. 

Delay  in  such  cases  may  doubtless  be  explained,  and,  in  some 
circumstances,  excused,  but  neither  explanation  nor  excuse  can 
be  discovered  in  this  case. 

I  shall,  therefore,  vote  for  a  reversal  of  this  decree  and  for  a 
decree  denying  the  relief  prayed  for,  with  casts. 
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Mayor  of  Morristown  v.  Miller. 

For  reversal — The  Chief-Justice,  Dixon,  Magie,  Reed, 
BoGERT,  Brown,  Clement,  Krueger,  Smith — 9. 

For  affirmance — None 


48    645 

Mayor  &c,  op  Morristown,  appellant,   ^  \m'LW 


George  McCullough  Miller,  respondent. 


George  McCullough  Miller,  appellant, 


Mayor  &c.  of  Morristown,  respondent. 

On  appeal  and  cross-appeal  from  a  decree  advised  by  Vice- 
Chancellor  Van  Fleet,  whose  opinion  is  reported  in  Miller  v. 
Moiristawn,  2  Dick  Ch.  Rep.  62. 

Mr.  George  W.  Forsyth,  counsel  for  the  appellant  in  first  case 
and  for  the  respondent  in  second  case. 

Mr.  Edward  Q,  Keasbei/y  counsel  for  the  respondent  in  first 
•case  and  for  the  appellant  in  second  case. 

Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  by  the  vice-chancellor. 

For  affinnance — Depue,  Dixon,  Magie,  Reed,  Van 
Syckel,  Bogert,  Brown,  Clement,  Smith — 9. 

For  reversal — None. 
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Bajonne  v.  Bank  of  Harlem.  Disboroagh  r.  Disboroagh. 

Mayor  of  Bayonne,  appellant, 

Bank  of  Harlem,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Green, 
whose  opinion  is  reported  in  Bank  of  Harlem  v.  Bayonne^  ^ 
Dick.  Ch.  Rep.  ^6. 

Mr.  Charles  W.  Fuller^  for  the  appellant* 

Mr.  Edward  A.  Day,  for  the  respondent. 

Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  in  the  court  of  chancery^ 

For  affirmance — ^The  Chief-Justice,  Depue,  Magie,  Reed^ 
Van  Syckel,  Bogert,  Brown,  Clement,  Smith — 9. 

For  reversal — None, 


Isaiah  Disborough,  appellant^ 


Julia  C.  Disborough,  respondent. 

On  appeal  from  an  order  advised  by  Vice-Chancellor  Bird^ 
allowing  alimony  pendente  lite  to  the  complainant. 

Mr.  George  M.  Robeson^  for  the  appellant. 

Mr,  Mark  R.  Sooy,  for  the  respondent. 
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Conover  v,  Fisher. 

Per  Curiam. 

Order  affirmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  q^7-?nanc6— The  Chief-Justice,  Depue,  Dixon,  Ma- 
GiE.  Reed,  Van  Syckel,  Bogert,  Brown,  Clement, 
Smith — 10. 

For  reversal — ^None. 


Ann  L.  Conover  et  al.,  appellants, 


Joseph  Fisher,  Jr.,  and  Benjamin  F.  Meyers,  respondents. 

On  appeal  from  a  decree  of  the  prerogative  court,  affirming  a 
decree  of  the  Middlesex  orphans  court,  establishing  and  admit- 
ting to  probate  the  will  of  Garret  Conover,  deceased. 

Mr.  Abraham  V.  Sehenck,  for  the  appellants. 

Mr,  John  S.  Voorhees,  for  the  respondents. 

Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  by  the  ordinary. 

For  affirmance — ^he  Chief-Justice,  Dixon,  Magie,  Reed, 
Van  Syckel,  Bogert,  Brown,  Clement,  Krueger,  Smith 
—10. 

For  reversal — None. 
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Griffiths  V,  Howell. 


Sabah  a.  Geiffiths  et  al,  appellants, 


ZoPHAR  C.  Howell,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chanoellor  Pitney 
sustaining  the  validity  of  the  complainant's  mortgage. 

Mr,  Benjamin  D,  Shreve,  for  the  appellants. 

Mr,  Charles  U,  Lister  (of  Philadelphia  bar),  for  the  re- 
spondent. 

Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  by  the  Vice-Chancellor. 

For  affirmance  —  The  Chief-Justice,  Depue,  Dixon, 
Magie,  Reed,  Van  Syckel,  Bogert,  Brown,  Clement, 
Smith— 10. 

For  reversal — ^None. 
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AOOOUNT— 1.  When  a  party  claims  by  his  bill  that  be  has  been 
acting  as  trustee  or  agent,  and,  as  sach,  is  entitled  to  an  account  with 
his  cestui  que  trtL8t  or  principal,  it  is  his  duty  to  present  with  his  bill 
his  account,  and  if  he  fails  to  do  so  it  is  proper  for  the  court,  after 
the  taking  of  testimony,  and  upon  the  hearing,  when  a  reference  to  a 
master  is  asked  for,  to  suspend  the  hearing  and  require  the  complain- 
ant to  make  and  present  such  account.    Morgan  v.  Morgan 399 

2. A  party  who  is  guilty  of  great  delay  in  presenting  his  accounts, 

or  of  negligence  in  keeping  them,  will  not  be  heard  with  favor ;  yet, 
great  liberality  will  be  extended  where  the  transactions  relate  to  the 
family  interest  of  both  parties.    Id 399 

S. Where  the  statement  of  an  account  shows  upon  the  face  of  it 

such  great  uncertainty  that  the  court  finds  it  impossible  to  come  to  a 
fair,  just  conclusion  as  to  the  liability  of  the  different  parties,  an 
account  will  not  be  ordered.    Id 399 

4. Where  it  appears  that  the  mortgagee  has  been  in  possession,  and 

he  is  called  upon  to  account  for  the  rents  and  profits  and  he  fails  to 
do  so,  his  mortgage  will  be  declared  satisfied.    Id» 399 

•6. When  a  bill  has  been  filed  for  an  account  both  parties  are 

actors.    id.« 399 

6. Defendant,  having  purchased  certain  hotel  property  for  $100,000, 

signed  a  contract  to  divide  with  complainant  the  net  profits  arbing 
from  the  sale  thereof,  in  consideration  of  the  latter's  services  in  pur- 
chasing the  property,  and  his  giving  his  undivided  attention  to  its 
sale.  A  portion  of  the  land  was  plotted,  and  sold  for  $55,400.  A 
part  of  the  hotel  was  moved,  mortgaged  for  $60,000,  and  run  by 
defendant  through  the  summer.  The  other  part  was  leased,  with 
privilege  of  purchase.  For  about  a  year  complainant  gave  his  undi- 
vided attention  to  superintending  the  changes,  and  in  trying  to  effect 
sales,  when  friendly  relations  were  ruptured. — Held^  that  since  de- 
fendant had  apparently  been  reimbursed  his  outlay,  complainant  was 
entitled  to  an  account  from  him,  and  the  fact  that  complainant  had 
had  little  success  in  effecting  sales  was  immaterial.    Jones  v.  Dayts..  493 

649 
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IlOOOTJNT— Continued.  PAGE. 

7. Statute  of  frauds. — Such  contract  was  a  safficient  memorandum 

to  satisfy  the  statute  of  frauds.    Id 49S 

8. JEhidence.— On  the  hearing  on  a  bill  for  an  account  the  only 

evidence,  as  a  general  rule,  material  or  competent  is  such  as  goes  to 
prove  or  disprove  the  complainant's  right  to  an  account;  evidence 
as  to  items  at  that  stage  of  the  cause  is  inadmissible,  but  where  the 
account  consists  of  but  a  few  items  and  they  are  all  fully  proved  by 
the  evidence  submitted  on  the  principal  question,  there  the  court 
may  decide  by  the  same  decree  that  the  complainant  is  entitled  to  an 
account,  and  also  the  amount  that  he  is  entitled  to  recover.  8taki>- 
ISH  V.  Babcock 386 

9. In  an  executor's  account  the  burden  of  proving  items  of  dis- 
charge is  upon  the  accountant.    Brewster  v.  Dbmarest 659 

10. Commisnona. — When  an  executor  has  neglected  to  keep  ac- 
counts and  has  failed  to  make  investments  according  to  the  direction 
of  the  will  and  as  the  law  requires,  and,  by  his  negligence,  hsB 
involved  the  estate  in  litigation,  he  will  not  be  allowed  commissions. 

Jd 559 

See  Evidence,  7. 

ADMINISTRATORS— 5:e«  Execxttors  and  Administrators. 

ADMISSIONS— ^ee  Evidence,  6. 

ADULTERY— &«  Divorce,  3,  4,  5,  8. 

AO-BNT— &e  Negligence,  1-4. 

AQ-RBBMBNT— iVoxy— i\i6/MJ  poUey—Brtaeh  of  trust — Injunction. — 
1.  Complainants,  as  executors  and  trustees,  held  certain  shares  of 
stock  in  an  incorporated  company;  defendants  held  certain  other 
shares  therein,  which,  added  to  those  held  by  complainants,  consti- 
tuted a  majority  of  all  the  shares.  Complainants  on  the  one  part 
and  defendants  on  the  other  entered  into  a  contract  by  which  com- 
plainants agreed  to  execute,  and  in  pursuance  thereof  did  execute, 
a  proxy,  irrevocable  for  five  years,  to  defendants  to  vote  at  all 
stockholders'  meetings  upon  the  complainants'  shares ;  and  defend- 
ants, in  consideration  thereof,  agreed  to  so  vote  said  shares  as  that 
one  of  the  complainants  should  be  continuously  employed  as  man- 
ager of  the  corporation,  at  a  salary  of  $2,500  a  year. — Hetd,  (1)  the 
agreement  is  Yoid— firsts  because  against  public  policy ;  and,  teeondf 
because  a  breach  of  trust  by  complainants.  (2)  That  complainants 
are  entitled  to  relief  against  the  defendants  and  an  injunction  against 
the  Qse  of  the  proxy,  notwithstanding  their  position  in  pari  delieto 
with  defendants.    Cone  v.  Russell  &  Mason 208 
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AQBfBEMMNT— Continued,  paqc* 

2. EsioppeL — Where  the  beneficiaries  under  a  will,  who  were  also 

debtors  to  the  estate,  met  together,  three  of  them  being  executors  of  the 
will,  and  agreed  upon  and  stated  their  respective  indebtedness  to  the 
estate  and  the  differences  between  them,  and  their  respective  shares  in 
the  estate,  and  afterwards  acted  upon  their  agreement,  without  ques- 
tioning it,  for  fifteen  years  and  until  the  particulars  of  the  settlement 
were  forgotten — Held,  that  they  were  severally  botind  by  the-  agree- 
ment in  absence  of  clear  evidence  of  fraud,  accident  or  mistake  en^ 
tering  into  it.    Brewster  v.  Demarest^ 55^ 

APPBAIi— ^  Practice,  3-6. 

ASSIGNMBNT—Fraudu/etU.— 1.  A  court  of  equity  may  presume  fraud 
and  declare  an  assignment,  purporting  to  be  for  the  benefit  of  cred- 
itors, fraudulent  from  the  character  and  conduct  of  the  assignee  ap- 
pointed  by  the  debtor.    White  v.  Davis. 2^ 

2.  ^—  But  an  assignment  for  the  benefit  of  creditors  is  usually  so 
beneficent  in  its  operation  that  it  should  clearly  appear  that  it  will 
not  serve  a  good  purpose,  but  will  merely  operate  to  hinder  and  delay 
creditors,  before  it  should  be  set  aside.    Id.^ 2& 

3. Equitable  relief, — A  judgment  creditor  of  a  debtor  who  has  as- 
signed for  the  benefit  of  his  creditors,  although  ke  may  not  have  pre- 
sented his  claim  to  the  assignee,  may  apply  to  this  court  to  secure  the 
due  execution  of  the  assignee's  trust.    Id 22 

4. Where  an  assignee  for  the  benefit  of  creditors  is  the  brother  of 

the  assignor,  and  it  is  his  duty  to  attack  the  assignor  and  other  of  his 
brothers,  and,  as  well,  his  nephews  and  nieces,  as  fraud-doers,  and  he 
has  evinced  an  inclination  to  favor  the  assignor  to  the  detriment  of 
the  creditors,  a  suit  making  such  attack  may,  in  this  court,  be  main- 
tained by  a  creditor,  the  assignee  being  a  party  defendant.    Id,^ 22 

5.  ^—  Equitable, — An  assignment,  for  a  valuable  consideration,  of  a 
sum  of  money  due,  or  to  grow  due,  on  the  performance  of  an  existing 
contract,  will,  on  notice  thereof  being  given  to  tbe  debtor,  operate  as 
an  equitable  assignment  of  so  much  of  the  fund  as  is  covered  thereby, 
subject  to  all  valid  prior  charges.    Bank  or  EUrlem  v,  Bayonme..  24^ 

6.  ^—  On  notice  of  the  assignment  being  given  to  the  debtor,. and  the 
possible  debt  ripening  into  an  enforceable  money  liability,  equity 
vests  the  equitable  title  pro  tanto  of  the  fund  in  the  assignee,  of  whom 
the  debtor  becomes  the  trustee  or  qua$i  trustee  as  to  the  amount 
assigned,  subject  to  existing  equities.    Id ». 246- 


Digitized  by  VjOOQ IC 


€52  INDEX.  [48  Eq. 


Jl&SIGNM'ENT— Continued,  page. 

7. Acceptance. — Aoceptaaoe  by  the  debtor  is  not,  in  equity,  necessary 

to  the  validity  of  the  assignment  It  takes  effect  from  the  acts  of  the 
assignor  and  assignee,  and  the  debtor,  so  far  as  the  right  to  the  fand 
is  concerned,  is  bat  the  instrument  through  whom  the  transfer  is  to 
be  actually  made.    Id 246 

6.  ^—  Payment, — Payment,  after  notice  of  the  assignment,  to  any  per- 
son other  than  the  assignee,  will  not  relieve  the  debtor  of  his  liabil- 
ity to  the  assignee.    ld.,„ 246 

"9. Estoppel. — Complainant  executed  an  assignment  of  his  interest 

in  a  contract,  wherein  he  fully  recited  the  rights  of  the  parties  there- 
under.— Heldf  that  an  acceptance  by  defendant  of  notice  of  such 
assignment,  written  on  the  back  thereof,  estopped  him  from  denying 
the  recitals  therein,  when  the  assignee  had  acted  upon  them.  Jones 
V.  Davis 493 

10. Notice. — Under  the  supplement  to  the  act  which  regulates  as- 
signments for  the  benefit  of  creditors,  approved  April  12tli,  1888 
(P.  L,  of  1888  p.  4^2) ^  the  fraud  or  irregularity  necessary  to  author- 
ize the  orphans  court  to  direct  the  giving  of  notice  may  be  shown  ex 
parte  by  affidavit.    Lippincott  t.  Snowden 257 

11. Waiver  — When  the  claim  of  a  creditor  is  excepted  to,  such  cred- 
itor cannot  object  that  the  exceptant  has  no  right  to  prosecute  the 
suit,  because,  in  consideration  of  a  dividend  advanced  to  him,  by  the 
assignee,  he  agreed  with  the  assignee  to  waive  his  right  to  except  to 
the  claims  of  other  creditors.  Such  waiver  was  solely  for  the  protec- 
tion of  the  assignee.    Id,. 257 

12. Fraud. — Where  a  creditor,  having  a  claim  for  usurious  interest, 

deliberately  falsifies  the  statement  of  it,  so  that  it  appears  to  be  law- 
ful, and  thus  presents  it  to  the  assignee,  he  perpetrates  a  fraud  even 
though  the  claim  presented  be  not  in  excess  of  the  usurious  claim.    Id,  257 

13. The  mere  fabrication  of  written  evidence  to  support  a  just  and 

lawful  claim,  does  not  destroy  the  validity  of  the  claim.    Id 257 

ATTACHMENT  FOR  CONTEMPT— 1.  Proceedings  in  contempt 
are  of  two  classes,  viz.,  (1)  those  instituted  solely  for  the  purpose  of 
vindicating  the  dignity  and  preserving  the  power  of  the  court,  being 
criminal  and  punitive  in  their  nature;  and  (2)  those  instituted  by 
private  individuals  for  the  purpose  of  protecting  or  enforcing  private 
rights,  being  remedial  and  civil  in  their  nature.  Thompson  v. 
Pennsylvania  R.  R.  Co 105 
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ATTACHMENT  FOR  CONTEMPT— OwUinued.  pa&b. 

2. In  proceediDgs  of  the  second  class  the  state  of  mind  toward  the 

court  of  the  offending  party  is  immaterial,  and  it  is  no  answer  to  the 
complaint  of  the  injured  party  that  the  ofiender  did  not  intend  in 
what  he  did  to  contemn  the  authority  of  the  court.    Id 105 

3. Remedy.— When  a  party  has  disobeyed  an  injunction  of  this  court 

to  the  injury  of  another  party,  resulting  in  damages  unliquidated  in 
their  nature  and  not  ascertainable  by  the  machinery  of  this  court,  it 
will  not,  in  the  absence  of  special  circumstances,  commit  the  offender 
until  he  compensate  the  injured  party,  but  leave  the  latter  to  his 

remedy  at  law.    Id^ 106 

See  Contempt  ;  Injunction,  2 ;  Practice,  8. 

ATTACHMENT  ON  LAND— ^SSee  Debtor  and  Creditor,  5. 

B. 

BOUNDARIES— See  Monumental  Calls. 
BURDEN  OP  PROOF— 5;6«  Evidence,  12. 
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Affirmed,  Griffith  v,  Howell 648 
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Manning  v.  Brown,  3  Dick.  Ch.  Rep.  309. 

Affirmed,  Manning  v.  Brown 309 

Mayo  V.  Newhoff,  2  Dick.  Ch.  Rep.  31. 

Affirmed,  Newhoff  v.  Mayo 619 

McGovern  v.  Lodor,  3  Dick.  Ch.  Rep.  275. 

Reversed,  Lodor  v.  McGovera.. 275 

Mellick  V.  Mellick,  2  Dick.  Ch.  Rep.  86. 

Affirmed,  Mellick  r.  Mellick 618 

Mercer,  Ex  parte,  L.  R.  (17  Q.  B.  Div.)  290. 

Distinguished,  Bold  v.  Dean» 204 

Miller  v.  Morristown,  2  Dick.  Ch.  Rep.  62. 

Affirmed,  Morristown  v.  Miller 645 

Miller  v.  Morristown,  2  Dick.  Ch.  Rep.  62. 

Affirmed,  Miller  r.  Morristown 645 

Pironi  v,  Corrrigan,  2  Dick.  Ch.  Rep.  185. 

Reversed,  Corrigan  v.  Pironi 607 

Rapalje  v.  Hall,  1  Sandf.  Ch.  399. 

Approved,  Male  v.  Williams 41 

Redman  v.  Railroad  Co.,  6  Stew.  £q.  165. 

Distinguished,  Packard  v,  Bergen  Neck  Railway  Co 287 

Rowbotham  v,  Jones,  2  Dick.  Ch.  Rep.  337. 

Affirmed,  Jones  v.  Rowbotham 311 

Schultz  V.  Mittelstoedt,  3  Dick.  Ch.  Rep.  307. 

Affirmed,  Schultz  v.  Mittelstaedt.. 307 

State,  ez  rel.  Board  of  Health  of  Hackensack,  v.  Freeholders  of  Bergen 
County,  1  Dick.  Ch.  Rep.  173. 

Affirmed,  State,  ez  rel.  Board  of  Health  of  Hackensack,  v.  Free- 
holders of  Bergen  County 294 
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Trefz  V.  Meidling,  3  Dick.  Ch.  Rep.  637. 

Reversed,  Meidlingt.  Trefz 637 

Tulane  v.  Clifion,  2  Dick.  Ch.  Rep.  351. 

Affirmed,  Clifton  v.  Tulane... 310 

OHARG-B  ON  LAND— L^^ootes.— The  facU  that  the  legatees  are  of 
the  blood  of  the  testator,  and  that  no  other  provbion  is  made  for  them, 
are  indicative  of  an  intention  to  charge  their  legacies  on  land  not  spe- 
cifically devised,  when  the  personal  estate  is  insufficient.    Turner  v. 

GiBB 626 

See  Devise  and  Legacy,  4,  6,  6 ;  Wills,  11-16. 

CONDEMNATION  OP  LAND-/Vac/tc«.— 1.  On  a  bill  by  a  rail- 
road for  an  injunction  to  restrain  a  person  from  building  a  canal  across 
land  previously  condemned  for  the  railroad's  use,  for  which  damages 
have  been  assessed  by  a  jury  and  paid  into  court,  defendant  cannot  urge 
that  the  complainant's  charter  has  expired,  since  such  objection  should 
have  been  taken  by  certiorari,    Packard  v.  Bergen  Neck  Ry.  Co..  281 

2. The  right  to  enter  upon  condemned  lands,  which  is  conferred 

by  Bev.  lit.  ^^Railroada  and  Cdnals  "  2  ^^t  upon  a  railroad,  upon  pay- 
ing the  amount  awarded  by  the  commissioners,  is  not.  stayed  by  the 
suing  out  of  a  writ  of  error  by  the  owner  of  the  lands.    Id^ 281 

3. Sup,  Rev.  tit.  ** Condemnation  of  Lands'^  J  2,  providing  that  when- 
ever it  shall  appear  to  the  chancellor  that  lands  taken  by  right  of 
eminent  domain  are  encumbered  by  any  mortgage  <&c,  the  money 
awarded  to  the  owner  may  he  paid  into  the  court  of  chancery, 
applies  to  appeals  from  the  circuit  court,  as  well  as  from  the  court  of 
common  pleas.    Id 281 

4. Where  condemnation  proceedings  are  had  under  the  Oeneral 

Railroad  law,  the  condemning  company  cannot  tender  and  pay  into 
coart  the  amount  of  the  award  of  the  commissioners  and  enter  into 
possession  of  the  lands  sought  until  the  owner  shall  have  had  reason- 
able time  to  take  an  appeal  from  the  commissioners'  report.  Waite 
V.  Port  Reading  Rt.  Co 346 

l>. What  is  reasonable  time  for  taking  an  appeal  must  depend  u|x>n 

the  circumstances  of  each  case.    Id..,. 346 

•6. Sixteen  days,  under  the  circumstances  of  the  cases  considered, 

is  not  an  unreasonable  time  for  appealing.    ld„ 346 

7. Railroad  crossing. — Where  a  railroad  corporation,  formed  under 

the  General  Railroad  law,  locates  its  route  so  that  its  line  crosses  the 
rente  of  another  railroad,  the  law  gives  it  the  right  to  decide  for  itself 
whether  it  will  cross  such  other  road  at  grade  or  otherwise.  Its  right 
to  cross  at  grade  is  subject  to  but  two  limitations— yir«^  it  shall  not 
cross  at  a  less  angle  than  twenty  degrees ;  and,  second,  it  shall  not  cross 
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CONDEMNATION  OP  LAND— Cbnimued.                                page. 
in  such  manner  as  will  destroy  the  reasonably  fair  enjoyment  of  the 
franchises  of  (he  road  whose  route  is  crossed.    Jersey  City  &c.  R. 
R.  Co.  V.  Central  R.  R.  Co 37^ 

8. Damages, — The  verdict  of  the  jury  that  tries  an  appeal  from  the 

award  of  commissioners,  fixes  finally  and  conclusively  the  sum  which, 
in  that  particular  case,  must  be  regarded  as  just  compensation,  so  far 
as  may  be  necessary  to  confer  upon  the  condemning  company  the  right, 
on  the  payment  of  the  money,  to  appropriate  the  property  condemned. 
Id 379 

9. An  appeal  by  a  land-owner,  from  the  award  of  commissioners, 

operates  as  a  supersedeas,  and  deprives  the  condemning  company  of 
the  right  to  appropriate  the  land  until  the  appeal  has  been  deter- 
mined and  the  sum  awarded  by  the  jury  is  either  paid  or  tendered. 
Id 379 

OONDONATION— The  rule  that  pardon  may  be  implied  from  sex- 
ual intercourse  is  not  enforced  so  rigorously  against  a  wife  as  it  is 
against  a  husband,  and  the  reason  is  that  a  wife  is,  to  a  considerable 
extent,  subject  to  and  dependent  on  her  husband,  and  his  guilt  is  of 
less  consequence  to  her  than  her  guilt  is  to  him.    Shackleton  v. 

Shacklbton 364 

See  Divorce,  4,  5. 

OONPIDBNTIAL  RELATION— 5^«  Husband  and  Wipe. 

CONSTITUTION— 5ij«  Interstate  Commerce,  2. 

CONTEMPT— 1.  A  complainant  cannot  successfully  prosecute  proceed- 
ings against  a  defendant  for  contempt  for  not  obeying  the  decree  of 
the  court  for  the  specific  performance  of  an  agreement  to  puuckase 
lands,  where  ii  appeHrs  that  he  himself  has  not  performed  the  acts 
required  of  him  by  said  decree.    Dowden  v.  Junker 554 

2. An  order  to  show  cause  why  a  party  be  not  committed  for  con- 
tempt is  to  be  filed,  with  the  affidavits  on  which  it  is  founded,  as  soon 
as  possible,  with  the  clerk  of  the  court,  and  must  before  further  pro- 
ceedings are  had  be  actually  signed  by  the  chancellor.    2d^ 554^ 

CONTRACTS— -BanA:  deposiis.—l.  The  contract,  arising  by  implica- 
tion of  law,  from  a  deposit  of  money  in  a  bank  is,  that  the  bank  will, 
whenever  required,  pay  out  the  money  in  such  sums  and  to  such  per- 
sons as  the  depositor  shall  designate  by  his  checks.  Freeholders 
OF  Essex  v.  Newark  National  Bank... 5^ 

2. Even  when  it  is  known  that  the  money  deposited  is  held  by 

the  depositor  as  a  trustee,  the  bank  is  bound  to  presume,  in  the 
absence  of  knowledge  to  the  contrary,  that  a  check  drawn  by  the 
depositor  against  the  money  has  been  drawn  by  him  in  the  proper 
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OONTRAOTS— Gm<mM«rf.                                                                     page. 
discharge  of  his  duty  as  trustee,  and  to  pay  the  check  accordingly. 
Id 61 

3. Chattels. — In  executory  agreements  for  the  sale  of  chattels  the 

obligation  of  the  vendor  to  deliver,  and  that  of  the  buyer  to  pay,  are 
concurrent  conditions  in  the  nature  of  mutual  conditions  precedent, 
and  neither  vendor  nor  buyer  can  enforce  the  contract  against  the 

other  without  showing  performance,  or  an  offer  to  perform,  or  aver- 
ment of  readiness  and  willingness  to  perform  upon  his  part.  Wat- 
JEN  V.  Green 322 

4. Labor. — Contracts  in  restraint  of  the  right  to  labor  are  invalid 

unless  the  restraint  they  impose  is  partial  and  reasonable.  Stem- 
BERO  t.  O'Brien ^ 370 

5. And  the  test  to  be  applied  in  deciding  whether  the  restraint  is 

reasonable  or  not,  is  to  consider  whether  it  is  only  such  as  is  neces- 
sary to  afford  a  fair  protection  to  the  interest  of  the  party  in  whose 
favor  it  is  given,  and  not  so  large  as  to  interfere  with  the  interest  of 
the  public    Id 370 

6. Remedy. — The  ordinary  judicial  remedy  for  a  breach  of  contract  is 

an  action  at  law,  and  in  cases  where  that  remedy  will  fully  answer  the 
purposes  of  justice  the  law  courts  have  exclusive  jurisdiction,    /(f.....  370 

7. A  court  of  chancery  can  give  no  remedy  for  a  breach  of  con- 
tract, except  in  cases  where  the  remedy  at  law  will  not  answer  the 
purposes  of  justice,  but  is  plainly  inadequate.    Id 370 

8.  And  this  rule  must  control  the  action  of  the  court  at  all  stages 

of  a  cause,  reg^ardless  of  whether  relief  by  injunction  be  asked  for  at 
the  commencement  of  the  suit  or  on  final  hearing.     Id 370 

OONVJBYANOB— 1.  Where  the  wife  of  a  devisee  of  real  estate  takes 
care  of  the  testator  during  his  last  sickness,  and  the  testator,  desiring 
to  compensate  her  without  altering  his  will,  obtains  a  promise  from 
the  devisee  that  he  will  convey  such  devised  real  estate  to  his  wife^ 
after  the  decease  of  the  testator,  it  will  be  decreed  that  such  devisee 
takes  said  real  estate  in  trust,  and  his  conveyance  thereof  to  his  wife 
will  be  upheld,  in  equity,  against  the  judgment  creditors  of  the  hus- 
band, devisee.    Carver  v.  Todd •. 102 

2. QuoBre.  Whether  a  voluntary  conveyance,  by  one  who    had 

assumed  the  payment  of  a  mortgage  on  other  property,  the  title  of 
which  he  had  previously  held  and  conveyed,  made  before  proceedings 
to  foreclose  the  mortgage,  and  for  a  decree  for  deficiency  against  him 
under  the  law  as  it  stood  in  1877,  will  be  presumed  fraudulent  as 

against  one  owning  the  mortgage?    De  Grauw  i-  Mechan 219 

See  Debtor  and  Creditor,  4,  6,  8. 

42 
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OORPORATIONS-~i/tV!fi«.— 1.  The  claisifi  of  laborers  for  services  to 
a  corporation  which  has  beea  declared  to  be  insolvent,  are  not  enti- 
tled to  precedence  in  payment  over  liens  acquired  by  jadgment,  exe- 
cution and  levy  thereunder,  or  by  distress  for  rent,  which  antedate  the 
time  which  the  court  adjudges  to  be  the  time  of  the  corporation's 
insolvency.    Wright  r.  Wynockib  Iron  Co 29 

2. Such  time  is  when  the  court  examines  into  the  existing  condi- 
tion of  the  corporation's  affairs.  The  court  will  not  undertake  to 
investigate  the  financial  ability  of  the  company  at  previous  periods. 
Id 29 

ORBDITOR— iSee  Debtor  akd  Creditor. 


D. 

DBBTOR  AND  CRBDITOR—iratoer.— 1.  When  the  claim  of  a 
creditor  is  excepted  to  (under  P.  L.  of  1888  p.  4^S)t  such  creditor 
cannot  object  that  the  exceptant  has  no  right  to  prosecute  the  suit, 
because,  in  consideration  of  a  dividend  advanced  to  him,  by  the  as- 
signee, he  agreed  with  the  assignee  to  waive  his  right  to  except  to 
the  claims  of  other  creditdrs.  Such  waiver  was  solely  for  the  pro- 
tection of  the  assignee.    Lippikcott  v.  Smowden ^-  257 

2. Fraud, — A  court  of  equity  may  presume  fraud  and  declare  an 

assignment,  purporting  to  be  for  the  benefit  of  creditors,  fraudulent 
from  the  character  and  conduct  of  the  assignee  appointed  by  the 
debtor.    White  v.  Davis 22 

3. But  an  assignment  for  the  benefit  of  creditors  is  usually  so 

beneficent  in  its  operation  that  it  should  clearly  appear  that  it  will 
not  serve  a  good  purpose,  but  will  merely  operate  to  hinder  and  delay 
creditors,  before  it  should  be  set  aside.    Id 22 

4.  — — *  A  voluntary  conveyance  was  made  by  a  husband  to  his  brother- 
in-law,  who  was  to  convey  the  land  to  the  wife  of  the  grantor.  It 
was  not  acknowledged  when  signed,  or  delivered  to  the  grantee,  but 
was  held  by  the  wife  for  some  months,  after  which  it  was  acknowl- 
edged by  the  husband,  and  the  brother-in-law  conveyed  to  the  wife, 
and  the  two  deeds  were  then  recorded.  Prior  to  the  signioi;,  the 
husband,  to  obtain  credit,  represented  to  creditors  that  he  owned  the 
property,  and  after  it  was  signed  he  repeated  the  representations  to 
procure  additional  credit— He^  the  conveyance  took  effect  only 
from  the  date  of  acknowledgment  and  delivery,  and  was  void  as  to 
creditors  having  claims  due  on  open  account  at  that  time,  and  was 
fraudulent  as  to  the  claims  of  the  complainants  which  had  been  in- 
curred by  means  of  the  representations  of  the  debtor  that  he  was  the 
owner  of  the  property.    Francis  v.  Lawrence. 608 
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DEBTOR  AND  OB,BI>lTOB,— Continued.                                      PAGE. 
6.  —  Remedy, — A  creditor  who  obtains  a  lien  by  levy  of  attachment 
on  lands  can  maintain  a  creditors'  bill  to  set  aside  a  fraudulent  con- 
veyance thereof.    Id 508 

6.  — -  Burden  of  proof. — When  a  creditor,  who  became  such  subsequent 
to  the  execution  of  a  voluntary  conveyance  made  by  his  debtor,  attacks 
the  conveyance  as  void  by  the  statute  of  frauds,  the  burden  is  upon 
him  of  showing  that  the  actual  intent  existed,  in  the  mind  of  the  par- 
ties to  the  conveyance,  at  the  time  of  its  execution,  to  hinder,  delay 
or  defraud  creditors.    LiNN  v.  Bbinkejihoff 518 

7. In  ascertaining  if  sucH  fraud,  in  fact,  exbted,  if  the  condition  of 

insolvency  enters  into  the  question,  the  elements,  popularly  recog- 
nized as  constituting  insolvency,  are  to  be  considered,  rather  than 
those  which  are  adopted  by  the  courts,  as  indicative  of  insolvency,  in 
cases  of  fraud  regarded  as  a  conclusion  of  law.    Id 518 

^. Pr^erence — Mortgage. — A  wife  advanced  money  to  her  husband 

for  the  purpose  of  building  upon  lots  owned  by  him,  under  an  agree- 
ment that  he  should  afterwards  convey  the  lots  and  buildings  to  her. 
He  neglected  to  do  so  until  a  judgment  was  about  to  be  entered 
against  him  for  a  debt  which  he  had  incurred  before  he  got  title  to 
the  lots  upon  which  he  built.  Just  before  the  judgment  was  entered 
he  conveyed  the  lots  to  his  wife.  The  judgment  creditor  filed  a  bill 
<to  have  this  deed  set  aside  as  a  fraud  upon  creditors. — Heidi  that 
the  husband  had  the  right  to  pay  or  secure  his  wife  in  preference  to 
•other  creditors. — Heldy  that  in  the  absence  of  any  fraudulent  intention 
on  the  part  of  the  wife  to  hinder  creditors  by  taking  a  deed,  the  con- 
Teyanoe  will  be  regarded  as  a  mortgage  to  secure  her  the  amount  of 
her  advances.    Demarest  v.  Terhune,  3  C,  E.  Or,  applied.    Bbock  v, 

Hudson  CJounty  National  Bank , 616 

See  Assignment  ;  Fbaudulent  Ck>NVEYANCE. 

DBOREB  FOR  DBFIOIBNOY— /Sse  Conyetance,  2. 

DBDIO  ATION— iS^  Stbbets. 

jyEHBD—TruBL^l,  Where  the  wife  of  a  devisee  of  real  estate  takes  care 
of  the  tesUtor  during  his  last  sickness,  and  the  testator,  desiring  to 
compensate  her  without  altering  his  will,  obtains  a  promise  from  the 
devisee  that  he  will  convey  such  devised  real  estate  to  his  wife,  after 
the  decease  of  the  testator,  it  will  be  decreed  that  such  devisee  takes 
said  real  estate  in  trust,  and  his  conveyance  thereof  to  his  wife  will 
be  upheld,  in  equity,  against  the  judgment  creditors  of  the  husband, 
devisee.    Carver  v.  Todd.. 102 
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"DB^D^  Continued.                                                                                     PAOB. 
2.  ^—  To  show  delivery  there  must  be  proof  of  that  which  eviaoes  an 
intention  on  the  part  of  the  grantor  to  part  presently  and  uncondi- 
tionally with  the  deed,  and,  of  course,  to  pass  the  title  to  the  land  at 
once  according  to  the  terms  of  the  deed.    Id - 102^ 

3. Evidence, — Possession  by  the  grantee  of  a  deed,  fully  executed, 

is  regarded  as  strong  evidence  of  delivery,  while  on  the  other  hand, 
where  the  deed  is  found  in  the  possession  of  the  grantor,  his  posses- 
sion is  regarded  as  furnishing  equally  strong  evidence  that  it  has 
not  been  delivered.    Id lQ/2 

4. Delivery. — Delivery  of  a  deed  to  a  third  person  for  the  grantee, 

where  the  grantor  parts  with  all  control  over  the  deed,  makes  the 
deed  effectual  from  the  instant  of  such  delivery,  even  though  the 
grantee  is  ignorant  of  its  existence,  for  the  law  will  presume,  if  nothing 
appears  to  the  contrary,  that  a  man  will  accept  what  is  for  his  bene- 
fit.   Id 102 

DBPINinONS— C/h<iu«  in/luenee.—L  Whatever  constrains  a  person  to 
do  what  is  against  his  will,  and  what  he  would  not  do  if  left  to  him- 
self, is  undue  influence,  no  matter  by  what  means  the  control  is  exer- 
cised. The  extent  of  the  influence,  whether  powerful  or  slight,  is 
wholly  immaterial,  for  the  test  is,  was  it  sufficient  to  destroy  free 
agency ;  if  it  was,  it  will  be  held  to  be  sufficient  to  render  the  instru- 
ment invalid.    Carroll  t?.  Hause 26^ 

2. OifL — To  constitute  a  valid  gift  inter  vico^t  there  must  be  such  a 

transfer  of  the  subject-matter  as  will  pass  the  donoFs  title  at  once  to 
the  donee,  absolutely  and  irrevocably  divesting  the  former  of,  and  in- 
vesting the  latter  with,  all  of  the  donor's  right  or  title  therein,  and 
control  and  dominion  thereof,    id..... 26^ 

3. The  actual  delivery  of  negotiable  bonds,  with  words  or  acts  in- 
dicating a  present  absolute  gift,  constitutes  a  Talid  gift  inter  vivoe. 
Id 26fr 

4.  — ^  In  thb  state  the  delivery  of  a  certificate  of  stock  without  actual 
transfer  or  a  written  assignment  or  power  to  transfer,  although  accom- 
panied with  words  of  gift,  does  not  constitute  a  valid  gift  inter  vivos, 
Matthews  v.  Hoaoland 455^ 

6. Delusion. — A  delusion  is  the  mind's  spontaneous  conception  and 

acceptance  of  that,  as  a  fact,  which  has  no  real  existence  except  in  its 
imagination,  and  its  persistent  adherence  to  it  against  all  evidence. 
Smith  v.  Smith 566- 

DBLIVBRY— &«  Deed,  2,  3,  4. 
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FAOE. 

DBPOSIT — It  appeared  by  the  bill  that  reepondeut,  a  public  corpora- 
tion, had  made  deposits  of  public  money  belonging  to  it  in  a  bank  ; 
that  such  deposits  were  made  in  the  name  of  the  county  collector  as 
such,  but,  by  respondent's  direction,  were  withdrawn  only  by  checks 
signed  by  the  county  collector  for  the  time  being,  and  countersigned 
by  the  auditor  of  the  county ;  that  a  balance  of  deposits  stood  on  the 
books  of  the  bank,  in  the  name  of  Joseph  S.  Smith,  collector ;  but 
that  Smith  had  ceased  to  be  collector  and  had  been  succeeded  by 
Began.  Upon  demurrer  to  the  bill — Held^  that  Smith  had  no  con- 
trol over  or  interest  in  such  balance,  but  that  respondent  had  an  action 
at  law  to  recover  the  same,  if  the  bank  refused  to  pay  a  check  there- 
for signed  by  Began  as  collector  and  countersigned  by  the  then 
auditor,  which  action  would  afford  a  complete  and  adequate  remedy 

to  it.    Smith  V.  Freeholders  of  Essex... 626 

See  Contracts. 

DESERTION— 5e«  Divorce,  7. 

DEVISE  AND  LEGAOT— 1.  A  devise  of  land  "to  be  valued  at 
(90  per  acre  "  amounts  merely  to  giving  to  the  devisee  the  option  of 
purchasing  from  the  residuary  beneficiaries  at  the  price  named. 
Wyckofp  V,  Wyckoff.... 113 

2. A  father  bequeathed  to  his  son  Jacob  one-third  of  the  residue 

of  his  estate,  amounting  to  $18,000,  to  be  paid  to  Jacob  by  his  execu- 
tor at  such  times,  and  in  such  sums,  as  the  executor  should  deem  most 
for  the  son's  good,  directing  that,  if  the  son  should  not  make  a  proper 
use  of  **  his  money,''  the  executor  should  pay  him  no  more  than  suf- 
ficient to  board  and  clothe  him  in  a  decent  and  respectable  manner, 
and  providing  that  If  Jacob  should  die  before  he  should  receive  the 
whole  of  his  money,  without  leaving  lawful  issue,  the  balance  should 
fall  into  the  residue  of  his  estate,  but  if  Jacob  should  leave  lawful 
issue  that  the  balance  should  be  paid  to  them  in  equal  shares.  Ped- 
RICK  V.  Pedrick. 313 

S. The  person  named  as  executor  in  the  will  died  after  he  had  paid 

Jacob  portions  of  the  income  of  the  legacy,  but  none  of  the  princi- 
pal.— Held,  (1)  that  the  power  bestowed  was  not  given  to  the  person 
appointed  executor  as  an  individual,  but  rcUione  officii^  and  survived 
him ;  (2)  that  the  power  was  imperative,  partaking  of  the  character 
of  a  trust  to  be  executed ;  (3)  that  it  required  that  sufficient  portions 
of  the  legacy  should,  be  paid  to  Jacob  to  test  the  propriety  of  paying 
the  balance  of  the  legacy  to  him  ;  (4)  that  the  payments  heretofore 
made  to  Jacob  have  not  been  sufficiently  large  to  test  the  propriety  of 
paying  him  the  balance,  and  that  the  proofs  are  not  sufficient  to 
satisfy  the  chancellor  that  it  is  proper  to  pay  it ;  (5)  that  the  ohan- 
oellor  will  execute  the  power,  and,  in  so  doing,  will  appoint  a  trustee 
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to  hold  the  fiind  for  disposal  by  its  direction ;  (6)  that  such  trustee 
will  be  directed  to  now  paj  $5,000  to  Jacob,  and  to  invest  the  re- 
mainder of  the  fund  ;  (7)  that  after  Jacob  shall  have  had  the  $5,000 
long  enough  to  test  hb  abilitj  to  manage  it  and  his  strength  to  with- 
stand the  temptations  to  which  its  possession  will  expose  him,  he  may 
apply  for  direction  that  the  remainder  of  the  legacy  be  paid  to  him. 
Id 315 

4. Charge  an  land. — The  blending  of  the  residue  of  the  real  and 

personal  estate  in  the  residuary  clause  of  a  will  after  pecuniary  legacies, 
Implies  an  intention  on  the  part  of  testator  to  charge  the  legacies  on 
such  real  estate,  if  the  personal  estate  is  not  sufficient,  and  this  impli- 
cation will  prevail  unless  such  construction  is  restrained  or  avoided 
by  other  words  or  provisions  in  the  will.    Turner  v.  Gibb. 52^ 

5.  ^"  The  ryle  obtains  whether  interests  in  lands  have  already  been 
given  by  the  will  or  not.    Id,^ 52$ 

,  6. That  testator  must  have  known  the  personal  property  to  be  in- 
sufficient is  a  circumstance  to  be  considered  in  ascertaining  his  inten- 
tion to  chaise  legacies  on  land,  but  is  not  enough  alone  to  effect  such 

charge.    Id • 525 

See  Trusts  and  Trustees,  12. 

I>lVOB,OE^Maintenanee, — 1.  Defendant  sold  his  home  and  household 
goods,  and  plaintiff  (his  wife)  went  to  her  sister's  by  his  directions, 
and  with  his  promise  to  come  there.  He  went  to  see  his  sister-in- 
law,  but  did  not  ask  to  see  plaintiff.  He  went  to  live  with  a  man 
whose  wife  was  on  unfriendly  terms  with  plaintiff,  and  did  not  call  to 
see  plaintiff,  though  he  daily  passed  where  she  lived.  On  a  former 
occasion  he  had  left  her,  and  written  that  he  was  not  coming  back, 
and  had  begun,  but  failed  to  prosecute,  two  suits  for  divorce.  After 
suit  by  plaintiff  for  maintenance,  he  went  to  another  city  and  opened 
a  boarding-house  in  partnership  with  a  woman  with  whom  plaintiff 
was  on  unfriendly  terms. — Heldf  that  there  was  such  an  abandonment 
by  defendant,  without  justifiable  cause,  as  to  entitle  plaintiff  to  sue 
for  maintenance  and  support  under  the  Divorce  act.  Ellioi'T  v. 
Elliott 231 

2. A  request  by  defendant,  after  such  suit  is  commenced,  that 

plaintiff  will  come  and  live  with  him  at  the  boarding-bouse,  and 
other  requests,  apparently  insincere,  are  not  such  offers  to  perform 
his  m  ir'tal  duties  as  will  release  him  from  liability.    /d» 231 

8. Admiaaions. — In  a  suit  by  a  husband  against  his  wife  for  divorce 

it  was  proved  that  there  were  frequent  and  clandestine  meetings  be- 
tween the  wife  and  her  alleged  paramour.    And  the  husband  produced 
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more  than  ninety  letters,  which  were  in  the  handwriting  of  the  alleged 
paramour,  addressed  to  the  wife,  written  within  a  period  of  about  four- 
teen months,  during  which  the  clandestine  meetings  were  had,  and 
which,  by  their  volume  and  reference  to  trivial  passing  events,  gave 
internal  evidence  of  their  authenticity  as  part  of  a  correspondence 
with  the  wife.  He,  in  addition,  testified  that  he  had  found  the  let- 
ters, respectively,  either  in  his  wife's  pocketbook  or  in  her  locked 
trunk,  to  which  he  did  not  have  access.  The  wife,  called  as  a  witness 
in  her  own  behalf,  and  advised  by  competent  counsel,  failed  to  deny 
knowledge  of  the  letters,  or  to  contradict  any  of  her  husband's  state- 
ments with  reference  to  them.— J7e/d,  that  the  statements  contained 
in  such  letters,  so  far  as  they  allege  acts  and  mental  conditions  of  the 
wife,  will  be  regarded  as  admissions  by  her.    Stickle  v.  Stickle...  886 

4. Qmdonaiion, — A  wife,  by  voluntarily  having  sexual  intercourse 

with  her  husband,  after  she  knows  that  he  has  committed  adultery, 
and  that  she  can  prove  it,  thereby  condones  his  offence.  Shacklb- 
TON  V,  Shackleton 864 

5. Matrimonial  condonation  is  always  eonditional  and  limited ; 

the  party  forgiven  must,  to  retain  the  benefit  of  the  pardon,  treat  the 
other,  in  the  future,  with  conjuj^al  kindness  and  fidelity,  and,  as  a 
general  rule,  the  pardon  extends  only  to  such  offences  as  are  known 
to  the  pardoning  party.    Id 364 

6. Testimony. — The  testimony  of  a  professional  detective,  in  divorce 

cases,  is  to  be  subjected  to  close  scrutiny,  and  received  with  great  cau- 
tion, but  if  corroborated  by  other  witnesses  or  by  circumstances,  and 
it  is  consbtent,  and  not  grossly  improbable,  it  should  be  accorded  due 
weight.    McGbail  v.  McGbail 582 

7. Desertion. — Desertion  cannot  be  considered  as  obstinate  on  the 

part  of  one,  when  the  separation  is  acquiesced  in  by,  and  entirely  sat- 
isfactory to,  the  other,  who  neither  entertains  nor  manifests  any  desire 
that  the  separation,  nor  the  causes  which  brought  it  about,  should 
cease.    Chipchase  r.  Chipchase 549 

8. A  wife  who  is  prosecuting  an  action  against  her  husband  for 

divorce  for  alleged  adultery,  cannot  maintain  that  the  separation, 

pending  such  suit,  is  obstinate  on  the  part  of  the  husband.    Id 549 

See  Condonation;  Maintenance. 

DRAIN AGB  —  Injunction.  —  1.  Where  water,  whether  coming  from 
springs  or  rains  or  melting  snows,  has  flowed  over  lands  of  the  com- 
plainant in  a  well-defined  channel  for  a  period  of  time  so  long  that 
the  memory  of  man  runneth  not  to  the  contrary,  to  and  upon  lands  of 
an  adjoining  proprietor,  the  court  will,  by  its  mandatory  injunction, 
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require  such  adjoining  proprietor  to  remove  any  obetruction  placed 
upon  his  land  to  prevent  such  water  from  flowing  to  and  over  his 
lands.    8CHNITZIU8  i;.  Bailey 409 

2. In  such  case  it  can  make  do  difference  whether  such  channel 

be  natural  or  artificial.  If  the  complainant,  in  order  to  improve  his 
lands  for  agricultural  or  trade  purposes,  alter  such  channel  upon  his 
owtf  land  or  increases  the  volume  or  velocity  of  the  water,  the  adjoin- 
ing proprietor  has  no  cause  of  complaint  unless  he  can  show  that  he 

has  sustained  material  damage  thereby.    Id 409 

See  Injunction,  16, 17. 


BASEMENTS— i2i>^<  of  tray.— The  owner  of  an  estate  for  years  may, 
by  appropriate  acts,  create  a  right  of  way  over  the  land  during  his 
term  in  favor  of  other  estates,  even  estates  for  years.  Where  the 
servient  and  dominant  estates  are  both  for  years,  such  rights  would 
have  all  the  qualities  of  easements,  but  would  cease  at  the  expiration 

of  the  estates  on  which  they  depend.    Newhoff  f.  Mato... 619 

See  £sTATE ;  Lease. 

BJEOTMENT— 5ec  Estoppel,  2,  3,  4. 

EMINENT  DOMAIN— <See  Condemnation  of  Land. 

EQUITABLE  RELIEF—^  Remedies. 

ESTATE- For  years. — A  lease  of  land,  whereon  stood  a  building,  owned 
by  the  lessees,  provided  that  such  building  might  be  removed  by  the 
lessees  within  a  reasonable  time  after  expiration  of  the  term,  if  lessor 
should  not  pay  its  value,  to  be  ascertained  by  arbitration. — HeU  that 
during  the  running  of  tlie  lease  the  building  was  annexed  to  the  land, 
and  the  interest  of  lessees  in  both  building  and  land  was  an  estate  for 

years,    ^iewhoff  t.  Mato 619 

See  Easements. 

ESTOPPEL— 1.  A  court  of  equity  will  not  permit  one  party  to  take 
advantage  of  and  enjoy  the  benefit  of  an  ignorance  or  mistake  of  law 
by  the  other,  which  he  knew  of  and  did  not  correct  A  recognition 
of  the  contract  as  still  subsisting  will  constitute  a  waiver  of  the  de- 
fault of  the  other  party.  Lorillabd  v,  Keyport  Brick  and  Thjs 
Mfg.  Ck) 295 

2. O.  executed  and  delivered  a  deed  of  real  estate  to  McC.,  who 

leased  the  premises  to  plaintiff  for  a  term  of  five  years.    McC.  died, 
and  his  administrator,  as  agent  for  his  heirs,  collected  rents  there- 
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after  accruing.  He  informed  O.  that  he  was  about  to  collect  the 
rentSi  and  she  made  no  objections  thereto,  but  admitted  the  execution 
of  the  deed,  and  that  the  title  was  in  McC.  and  heirs.  The  agent  in- 
formed plaintiff  of  her  statements,  and  he  paid  the  rent  relying 
thereon.  The  heirs  paid  taxes,  and  repaired  the  premises,  and  exer- 
cised exclusive  ownership,  to  which  O.  made  no  objection.  O.  after- 
wards recovered  the  premises  in  ejectment  on  the  ground  that  McC. 
had  fraudulently  procured  the  deed  from  her,  and  sued  plaintiff  for 
mesne  profits,  recovering  a  verdict. — Heldf  that  her  conduct  consti- 
tuted an  equitable  estoppel ;  and  the  tenant,  on  assigning  to  her  his 
claim  to  recover  the  rent  from  the  executor  and  heirs,  would  be  enti- 
tled to  an  injunction  to  restrain  the  entry  of  judgment  on  the  ver- 
dict.   RucKELSCHAUs  V.  Oehme. 436 

3. The  fact«  that  in  making  such  admission  the  owner  did  not  in- 
tend to  mislead  the  tenant,  will  not  defeat  the  equitable  est6ppel  thus 
arising.    Id 436 

4. The  fact  that  the  estoppel  was  pleaded  in  the  action  for  mesne 

profits,  and  that  evidence  thereof  was  excluded,  was  not  an  adjudica- 
tion that  the  estoppel  did  not  exist,  but  only  that  it  was  not  available 
in  an  action  at  law.    Id^ 436 

5. Where  offers  of  proof  of  an  equitable  estoppel  in  a  law  action 

are  excluded  upon  objection  by  plaintiff,  he  cannot,  in  a  suit  in  equity 
by  defendant  setting  up  the  facts  constituting  such  estoppel  as  a  basis 
for  affirmative  relief,  object  that  the  ruling  excluding  the  evidence 
should  first  have  been  reviewed  by  motion  for  new  trial,  or  by  writ 
of  error.    Id 436 

6. The  title  of  the  owner  of  lands  abutting  a  turnpike  road  con- 
structed over  a  public  highway  runs  to  the  middle  of  the  road,  and 
the  construction  of  a  toll- gatekeeper's  house  within  the  lines  of  the 
highway  on  such  owner's  half,  without  his  consent,  is  the  imposition 
of  an  additional  servitude  which  will  be  restrained.    Perkins  v. 

MOOBEBTOWN  Ac.  TUBNPIKE  Co.. 499 

7. An  equitable  estoppel  is  not  raised  in  case  of  such  an  erection 

unless  it  appears  that  the  landowner  has  done  some  act  or  made  some 
representation,  or,  by  hb  silence,  assumed  a  position  as  to  his  rights 
inconsistent  with  his  present  claim,  and  that  the  company,  misled  as 
to  their  respective  rights  by  such  conduct  of  the  owner,  has  expended 
money  on  the  work,  so  that  it  would  be  a  fraud  on  it  if  he  is  per- 
mitted to  maintain  his  legal  rights;  nor  where  both  parties  have 
equal  opportunities  of  knowledge  and  both  act  in  ignorance  of  the 
true  state  of  the  case ;  nor  where  the  owner  does  not  know  that  the 
Jand  belongs  to  him  and  not  to  the  company.    Id 499 
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8. Defendant,  having  purchased  certain  hotel  property  for  $100,000, 

signed  a  contract  to  divide  with  complainant  the  net  profits  arising 
from  the  sale  thereof,  in  consideration  of  the  latter's  services  in  pur- 
chasing the  property,  and  his  giving  his  undivided  attention  to  its 
sale.  *  *  *  Complainant  executed  an  assignment  of  his  interest 
in  such  contract,  wherein  he  fully  recited  the  rights  of  the  parties 
thereunder. — Held,  that  an  acceptance  by  defendant  of  notice  of  such 
assignment,  written  on  the  back  thereof,  estopped  him  from  denying 
the  recitals  therein,  when  the  assignee  had  acted  upon  them.    Jone8 

V.  Dayib. ^ 493 

See  ALIGNMENT,  9. 

BVIDBNOB— 1.  Evidence,  to  be  worthy  of  credit,  must  not  only  pro- 
ceed from  a  credible  source,  but'  must,  in  addition,  be  credible  in 
itself.    Vbieeland  0.  VREELAin> 56 

2.  —  OraL — The  testimony  of  witnesses  as  to  oral  declarations  belongs 
to  a  class  of  proofs  which  should  be  received  with  great  caution,  and 
only  after  critical  and  suspicious  examination.    Smith  v.  Smith 560 

3. Incompetent, — ^The  complainant  was  sworn  and  examined  as  a 

witness  in  his  own  behalf  and  died  before  the  defendant  was  sworn, 
but  after  she  had  time  and  opportunity  to  be  sworn.  The  action  was 
revived  by  complainant's  executors,  and  then  the  defendant  was  sworn 
in  her  own  behalf  and  gave  evidence  before  the  master,  subject  to 
objection,  of  transactions  with,  and  statements  by,  the  decedent — Held, 
such  evidence  was  incompetent.    Beckhaus  tr.  Lai>neb^ 152 

4. New  matter, — Complainant's  bill  was  founded  on  a  bond  and 

mortgage  executed  by  the  defendants  to  the  complainant^s  testator, 
and  alleged  the  execution  and  delivery  on  the  day  of  their  date,  and 
prayed  answer  under  oath,  without  any  interrogatory.  Defendants, 
by  their  answer,  admitted  the  execution,  but  denied  the  delivery  on 
the  day  of  execution,  and  alleged  that  over  three  years  afterwards 
complainant  procured  their  delivery  by  fraud. — Heid^  that  this  alle- 
gation was  new  matter  by  way  of  confession  and  avoidance,  not  in 
response  to  the  allegation  of  the  bill,  and  was  not  proven  by  the  affi- 
davits annexed  to  the  answer.    Id 152 

5. A  supplemental  answer  set  up  that  the  decedent  by  his  will, 

read  in  connection  with  the  circumstances,  had  treated  certain 
charges  on  his  book  against  one  of  the  defendants,  who  was  his 
daughter,  as  advances  to  her  and  had  forgiven  them. — Held^  that  it 
did  not  so  appear,  but  the  contrary.     Id 152 

6.  —  Admissions, — In  a  suit  by  a  husband  against  his  wife  for  divorce 
it  was  proved  that  there  were  frequent  and  clandestine  meetings  he- 
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fcween  the  wife  and  her  alleged  paramoar.  And  the  husband  pno- 
duced  more  than  ninety  letters,  which  were  in  the  handwriting  of  the 
alleged  paramour,  addressed  to  the  wife,  written  within  a  period  of 
about  fourteen  months,  during  which  the  clandestine  meetings  were 
had,  and  which,  bj  their  volume  and  reference  to  trivial  passing 
events,  gave  internal  evidence  of  their  authenticity  as  part  of  a  corre- 
spondence with  the  wife.  He,  in  addition,  testified  that  he  bad- 
found  the  letters,  respectively,  either  in  his  wife's  pocketbook  or  in 
her  locked  trunk,  to  which  he  did  not  have  access.  The  wife,  called* 
as  a  witness  in  her  own  behalf,  and  advised  by  competent  counsel, 
failed  to  deny  knowledge  of  the  letters,  or  to  contradict  any  of  her 
husband's  statements  with  reference  to  them. — Held,  that  the  state- 
ments contained  in  such  letters,  so  far  as  they  allege  acts  and  mental 
conditions  of  the  wife,  will  be  regarded  as  admissions  by  her. 
Stickub  v.  Stickle. 336^ 

7. ^coottiU.— On  the  hearing  on  a  bill  for  an  account  the  only  evi- 

dence,*as  a  genetalrule,  materiaLor  competeot'is  such  as  goes  to  prove 
or  disprove  the  complainant's  right  to  an  account ;  evideace  as  to  itema 
at  that  stage  of  the  cause  is  inadmissible,  but  where  the  account  con- 
sists of  but  a  few  items  and  they  are  all  fully  proved  by  the  evidence 
submitted  on  the  principal  question,  there  the  court  may  dtecide  by 
the  same  decree  that  the  complainant  is  entitled  to  an  account,  and 
also  the  amount  that  he  is  entitled  to  recover.  Stani>I6H  v.  Bab- 
cock : 386i 

8.  —  Parties, — A  party  to  a  suit  is  not  a  competent  witnesa,  under  the 
act  of  1880,  to  testify  adversely  to  another  party  suing  in  a  representa- 
tive capacity,  as  to  a  transaction  of  the  deceased  with  a  person  other 
than  the  witness,  in  which  the  witness  and  such  person  are  interested, 
although  such  interests  are  divisible.    Matthews  v.  H^aoland......  455* 

9. If  the  representative  in  such  action  testifies,  in  his  own  behalf, 

to  any  transactions  of  the  deceased  with  the  witness  or  another,  which 
are  relevant  to  the  relief  in  the  action,  the  other  party  may  be  a  wit- 
ness, in  his  own  behalf,  to  all  transactions  or  statements  of  the  de- 
ceased which  are  pertinent  to  his  case.    Id^ 45& 

10. ParoL — While  a  trust  in  lands,  created  by  parol,  must,  in  an  at- 
tempt to  enforce  the  trust,  be  manifested  by  writing  duly  signed,  it  is 
competent,  after  the  trust  has  been  terminated,  by  a  conveyance  of  the 
property  by  the  trustee,  to  prove  the  trust  by  parol  evidence.  Sii> 
yEB8  V.  Potter 639* 

11.  —  The  true  consideration  of  a  deed  may  be  shown  by  parol  evi- 
dence, though  it  vary  from  that  expressed.    Id,, 539' 
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12. A  Botuau  Catholic  woman,  old,  eccentric  and  illiterate,  devised 

certain  land  to  her  spiritual  adviser,  a  priest.  She  afterwards  re- 
voked her  willf  and  by  deed,  reserving  to  herself  a  life  estate,  con- 
veyed the  land  as  a  gift  to  the  priest,  who  thereapou  gave  her  $1,000, 
to  be  expended  in  improving  the  land. — Heldj  that  the  burden  was  on 
the  priest  to  prove  that  his  grantor  was  fully  apprised  of  the  l^ai 
effect  of  her  act  when  she  signed  the  deed,  and  that  she  was  not  in- 
fluenced by  her  confidential  relations  with  him.  Because  of  the  fail- 
ure of  such  proof  the  conveyance  must  be  set  aside  and  the  money 

paid  by  the  priest  refunded.    Cobbigait  v.  Pironi 607 

See  DivoBCE,  3,  6. 

BXBOIJTORS  AND  ADMINISTBATORS-1.  Where  there  is 
no  husband  or  widow,  administration  must  be  granted  to  the  next  of 
kin  of  the  intestate,  if  any  of  them  are  fit  and  competent  and  will 
accept.    Saybe  V.  Satbe 267 

2. Where  one  of  several  next  of  kin  applies  for  administration,  the 

surrogate  should  not,  in  any  case,  grant  administration  until  proof 
has  been  made  that  ten  days'  notice  of  the  application  has  been  given 

to  the  others.    Id, 267 

See  Notice. 


FIXTURBS— A  lessee  covenanted  "that  all  improvements  of  the 
building  shall  belong  to  the  landlord  at  the  expiration  of  the  term," 
and  put  up  shelves  which,  besides  being  nailed  to  boards  or  cleats 
which  were  nailed  to  the  wall,  rested  on  counters  which  were  not  in 
any  way  fastened  to  the  wall  or  floor ;  and  put  in  a  furnace,  with  hot- 
air  flues  extending  to  holes  cut  in  the  floor,  for  the  purpose  of  heating 
the  store-room  which  he  occupied  with  his  goods ;  he  put  up  large 
awnings  over  the  front  windows. — Held^  that  these  were  all  improve- 
ments,  and  embraced  in  the  covenant  referred  to,  and  passed  to  the 
landlord,  who  is  entitled  to  an  injunction  preventing  their  removal 
by  the  assignee  of  the  lessee.    Parkeb  v.  Wttlstein.^ 94 

FORBOLOSURB— ^ee  Evidence,  4 ;  Mobtgaoe. 

FRAUD— A  court  of  equity  may  presume  fraud  and  declare  an  assign- 
ment purporting  to  be  for  the  benefit  of  creditors  fraudulent  from  the 
character  and  conduct  of  the  assignee  appointed  by  the  debtor. 

White  v.  Davis 22 

^ee  Mobtgage. 

FRAUDS  AND  PBRJURIBS— See  Account,  7;  Debtob  and 
Cbeditob,  4-6,  8. 
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PRAUDULBNT  OONVBYANOB— A  tpansfer  of  property  made 
without  consideration)  and  for  the  purpose  of  enabling  the  transferrer 
•  thereafter  to  commit  a  tort  with  impunity,  is  fraudulent  and  void  as 
against  a  creditor  by  judgment  founded  on  a  tort  so  committed. 

BoiD  V.  Deait 193- 

See  Debtor  and  CREDiroB. 

G. 

GIFT — 1.  To  constitute  a  valid  gifl  inter  vtvos^  there  must  be  such  a  trans- 
fer of  the  subject-matter  as  will  pass  the  donor's  title  at  once  to  the 
donee,  absolutely  and  irrevocably  divesting  the  former  of,  and  invest- 
ing the  latter  with,  all  of  the  donor's  right  or  title  therein,  and  con- 
trol and  dominion  thereof.    Matthews  v,  Hoaoland. 466- 

2. The  actual  delivery  of  negotiable  bonds^  with  words  or  acts 

indicating  a  present  absolute  gift,  constitutes  a  valid  gift  inter  vivos. 
Id 456 

3. In  this  state  the  delivery  of  a  certificate  of  stock  without  actual 

transfer  or  a  written  assignment  or  power  to  transfer,  although  accom- 
panied with  words  of  gift,  does  not  constitute  a  valid  gift  inter  vivos. 
Id 455. 


H. 

HUSBAND  AND  WIJJ'B— The  rule  which  prevents  one  stending 
in  a  relation  of  confidence  towards  a  property,  such  as  mortgagee^ 
co-tenant,  receiver,  trustee,  or  vendor  in  possession  pending  contract 
of  sale,  from  taking  to  himself  the  renewal  of  a  lease  of  essential 
value  to  it,  or  obtaining  other  special  advantage  in  regard  to  it, 
extends  to  the  wife  of  such  person,  unless  she  proves  that  her  action 

was  independent  and  in  good  faith.    Kirhpatrich  v.  Cornino 302: 

See  Debtor  and  Creditor,  4,  8. 


I. 

INADBQI7A07  OF  PRIOB— A  complainant  who  has,  under  an 
execution,  purchased  property  at  a  grossly  inadequate  price,  under 
circumstances  which  gave  him  an  unfair  advantage,  and  whose  con- 
duct has  been  such  as  to  render  it  unjust  to  grant  him  relief,  cannot 
successfully  invoke  the  aid  of  a  court  of  equity  to  confirm  his  title. 
De  Grauw  v.  Meghan 2I> 

INCORPOREAL  HBRBDITAMBNTS-6'<«  Titi^e,  2: 
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INJUNCTION— ii^rAi  and  air.—l.  Where  a  court  of  law  has  deter- 
mined the  legal  rights  of  two  adjoining  land-owners,  H.  and  W.,  under 
a 'reservation  in  the  deed  from  the  one  to  the  other  of  the  right  to 
construct  a  building  upon  the  common  line  between  them,  with  win- 
dows therein  overlooking  the  land  conveyed,  and  H.  erects  such 
building,  and  the  grantee  of  H.  afterwards  also  erects  a  building  upoo 
the  common  line,  obstructing  such  windows,  so  as  to  prevent  the  in- 
gress of  light  and  air,  this  court  will  not  interfere.  Haobrty  v, 
Lee 98 

•2.  —  Contempt, — When  a  party  has  disobeyed  an  injunction  of  this 
court  to  the  injury  of  another  party,  resulting  in  damages  unliqui- 
dated in  their  nature  and  not  ascertainable  by  the  machinery  of  this 
court,  it  will  not,  in  the  absence  of  special  circumstances,  commit  the 
offender  until  he  compensate  the  injured  party,  but  leave  the  latter  to 
his  remedy  at  law.    Thompson  v.  Peknstlvania  R.  R.  Co.... 105 

^. Street  paving, — An  owner  of  land  abutting  on  a  street  whose  road- 
bed is  being  paved  in  an  imperfect  manner  by  a  contractor  with  the 
city,  has  a  standing  in  equity  to  restrain  the  common  council  from 
paying  for  such  work  in  cases  in  which  such  land-owner  will  be 
assessed  in  part  for  such  cost    Lodob  v.  McGovebn... 275 

4.  —  The  sole  relief  in  such  case  is  an  injunction  restraining  the 
council  from  paying  for  such  imperfect  work  before  a  trial  at  law. 
Id 275 

-5. The  bill  should  be  for  the  other  land-owners  similarly  situated 

as  for  complainant    Id • 275 

-6, The  bill  should  show  that  the  common  council  unreasonably 

refused  to  contest  the  bill  of  contractor.    Id -  275 

'7. Praetiee.^On  a  bill  by  a  railroad  for  an  injunction  to  restrain  a 

person  from  building  a  canal  across  land  previously  condemned  for 
the  railroad's  use,  for  which  damages  have  been  assessed  by  a  jury 
and  paid  into  court,  defendant  cannot  urge  that  the  complainant's 
charter  has  expired,  since  such  objection  should  have  been  taken  by 
eertioraru    Packard  r.  Bergen  Neck  Ry.  Co 281 

:8. In  such  action,  where  a  projected  highway  of  the  city  coincides 

with  the  intersection  of  the  proposed  canal  and  railroad  in  a  marsh 
inaccessible  to  horses  and  vehicles,  and  defendant  has  procured  the 
adoption  of  a  resolution  by  the  city  council  granting  to  defendant  a 
contract  for  the  erection  of  a  draw-bridge  at  that  point,  a  preliminary 
injunction  prayed  by  defendant  agsinst  the  construction  of  the  rail- 
road by  a  solid  filling  will  not  be  granted,  unless  he  will  stipulate  to 
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release  the  jadgment  for  damages  already  awarded,  and  submit  to  a 
new  award,  and  obtain  the  consent  of  the  city  council  to  allow  the 
railroad  to  cross  the  street  in  question  at  grade,  and  not  insist  upon  a 
draw-bridge.    Id 281 

9. Such  preliminary  injunction  will  not  be  granted  when  the  evi- 
dence fails  to  show  the  accrued  cost  of  defendant's  canal,  or  an  esti- 
mate thereof,  or  how  much  more  it  would  cost  complainant  to  erect  a 
draw-bridge  than  to  cross  by  a  solid  £lling,  or  that  such  cost  would 
not  be  more  than  the  whole  value  of  defendant's  canal,  or  that  the 
work  already  expended  would  be  a  total  loss.    Id 281 

10. Nuitance, — When  a  horse  railway  is  constructed  in  a  public 

highway  without  authority  of  law  it  is  a  public  nuisance,  because  it 
is  an  invasion  of  the  public  easement  Yak  Horne  v.  Newark 
PAflBEMOBB  By.  Co... - 332 

11.  —  In  such  a  case  there  is  no  invasion  of  the  property  rights  of  the 
owner  of  the  fee  of  the  land  in  the  highway,  and  a  court  of  equity 
will  not  interfere  by  iqj  unction,  at  his  instance,  unless  he  suffers 
some  special  and  serious  injury  from  the  existence  of  the  railway 
there,  distinct  from  that  which  is  suffered  by  the  public  at  large.    Id^  332 

12.  —  Practict, — Injunctions  issue  under  Rules  120  and  130  on  filing 
in  the  clerk's  office  the  determination  of  an  injunction  master  or 
vice-chancellor  advising  the  same.    Dowden  v.  Junker 554 

13. TwmpUce. — An  injunction  will  not  issue  to  restrain  the  main- 
tenance of  a  turnpike  gate  over  a  highway,  even  if  unauthorized  by 
law,  unless  it  appears  that  the  complainant  suffers  therefrom  some 
special  injury  not  sustained  by  the  public.  Perkins  v.  Moorbstown 
AND  Camden  Turnpike  Co •«. 499 

14.  —  The  title  of  the  owner  of  lands* abutting  a* turnpike  road  con- 
structed over  a  public  highway  runs  to  the  middle  of  the  road,  and 
the  construction  of  a  toll-gatekeeper's  house  within  the  lines  of  the 
highway  on  such  owner's  half,  without  his  consent,  is  the  imposition 
of  an  additional  servitude  which  will  be  restrained.    Id^ 499 

15. CTm  cf  proxy, — Complainants,  as  executors  and  trustees,  held 

certain  shares  of  stock  in  an  incorporated  company ;  defendants  held 
certain  other  shares  therein,  which,  added  to  those  held  by  complain- 
ants, constituted  a  majority  of  all  the  shares.  Complainants  on  the 
one  part  and  defendants  on  the  other  entered  into  a  contract  by  which 
complainants  agreed  to  execute,  and  in  pursuance  thereof  did  execute, 
•  proxy,  irrevocable  for  five  years,  to  defendants  to  vote  at  all  stook- 
liolden'  meetings  upon  the  complainants'  shares;  and  defendants,  in 
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considerarCioQ  thereof,  agreed  to  so  vote  said  shares  as  that  one  of  the 
complainants  should  be  continuously  employed  as  manager  of  the 
corporation,  at  a  salary  of  $2,500  a  year. — Held,  (1)  the  agreement  is 
void— yir8^  because  against  public  policy;  and,  second,  because  a 
breach  of  trust  by  complainants.  (2)  That  complainants  are  entitled 
to  relief  against  the  defendants  and  an  injunction  against  the  use  ot 
the  proxy,  notwithstanding  their  position  in  pari  delicto  with  defend- 
ants.   Cone  v.  Russell  <&  Mason 208- 

16. Mandatory. — Where  water,  whether  coming  from  springs  or  rains 

or  melting  snows,  has  flowed  over  lands  of  the  complainant  in  a  well- 
defined  channel  for  a  period  of  time  so  long  that  the  memory  of  man 
runneth  not  to  the  contrary,  to  and  upon  lands  of  an  adjoining  pro- 
prietor, the  court  will,  by  its  mandatory  injunction,  require  such  ad- 
joining proprietor  to  remove  any  obstruction  placed  upon  hb  land  to 
prevent  such  water  from  flowing  to  and  over  hb  lands.  Schnitzius 
V.  Bailey 409- 

17. In  such  case  it  can  make  no  difference  whether  such  channel  be 

natural  or  artificial.  If  the  complainant,  in  order  to  improve  his 
lands  for  agricultural  or  trade  purposes,  alter  such  channel  upon  his 
own  land  or  increases  the  volume  or  velocity  of  the  water,  the  adjoin- 
ing proprietor  has  no  cause  of  complaint  unless  he  can  show  that  he 

has  sustained  material  damage  thereby.    Id 409* 

See  Ck)NDEMNATioN  OF  Land,  1 ;  Drajnaoe,  1 ;  Municipal  Cor- 
porations ;  Pleading,  2. 

INSOLVENCY — 1.  The  claims  of  laborers  for  services  to  a  corpora- 
tion which  has  been  declared  to  be  insolvent,  are  not  entitled  to 
precedence  in  payment  over  liens  acquired  by  judgment,  execution 
and  leyy  thereunder,  or  by  distress  for  rent,  which  antedate  the  time 
which  the  court  adjudges  to  be  the  time  of  the  corporation's  insolv- 
ency.   Wright  v,  Wynockie  Iron  Co« 29 

2. Such  time  is  when  the  court  examines  into  the  existing  condi- 
tion of  the  corporation's  affairs.  The  court  will  not  undertake  to 
investigate  the  financial  ability  of  the  company  at  previous  periods. 
Id 29^ 

3. Burden  of  proof, — Wheh  a  creditor,  who  became  such  subsequent 

to  the  execution  of  a  voluntary  conveyance  made  by  his  debtor,  attacks 
the  conveyance  as  void  by  the  statute  of  frauds,  the  burden  is  upon 
him  of  showing  that  the  actual  intent  existed,  in  the  mind  of  the 
parties  to  the  conveyance,  at  the  time  of  its  execution,  to  hinder, 
delay  or  defraud  creditors.    Zinn  v.  Brinkebhoff 513- 
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4. In  ascertaining  if  such  frand,  in  fact,  existed,  if  the  condition 

of  insolvency  enters  into  the  question,  the  elements,  popularly  recog- 
nized as  constituting  insolvency,  are  to  be  considered,  rather  than 
those  which  are  adopted  by  the  courts,  as  indicative  of  insolvency,  in 
cases  of  fraud  regarded  as  a  conclusion  of  law.    Id 513 

INTERBST— ^ee  Trusts  and  Trustees,  13,  14*. 

INTBRSTATB  OOMMEROB— 1.  A  message  sent  by  telephone  from 
one  state  into  another  is  commerce  between  the  states,  and  cannot  be 
prohibited  or  regulated  by  injunction  in  either  state  against  persons 
or  corporations  engaged  in  sending  such  messages,  because  they  do  not 
pay  the  taxes  assessed  against  them  by  such  state.  In  re  Pennsyl- 
vania Telephone  Co 91 

2. The  constitutionality  of  such  an  assessment  may  be  considered 

by  a  court  of  chancery.    Id 91 

3. But  the  court  of  chancery  has  not  the  power  to  go  beyond  this 

and  set  the  assessment  aside.  This  can  only  be  accomplished  by  re- 
sort to  a  legal  tribunal.    Id 91 

INVESTMENTS— 1.  Investments,  contrary  to  the  requirements  of  the 
testator's  will,  upon  mere  personal  security,  are  at  the  risk  of  the 
trustees,  who  must  personally  answer  for  any  loss  that  may  result 
from  them.    Brewster  o.  Demarest» 669 

2. In  an  executor's  account  the  burden  of  proving  items  of  dis- 
charge is  upon  the  accountant.    Id 569 

3. When  an  executor  has  neglected  to  keep  accounts  and  has  failed 

to  make  investments  according  to  the  direction  of  the  will  and  as  the 
law  requires,  and,  by  his  negligence,  has  involved  the  estate  in  litiga- 
tion, he  will  not  be  allowed  commissions.    Id 559 

See  Jurisdiction,  11. 

J. 

JXJDIGIAIi  SALES— ^  Sale  of  Land. 

JURISDIOTION— 1.  A  judgment  creditor  of  a  debtor  who  has  assigned 
for  the  benefit  of  his  creditors,  although  he  may  not  have  presented 
his  claim  to  the  assignee,  may  apply  to  this  court  to  secure  the  due 
execution  of  the  assignee's  trust.     White  r.  Davis 22 

2. Where  an  assignee  for  the  benefit  of  creditors  is  the  brother  of 

the  assignor,  and  it  is  his  dutv  to  attack  the  assignor  and  other  of  his 

43 
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JURISDICTION— Continued.                                                                PAOB. 
brothers,  and,  as  well  his  nephews  and  nieces,  as  fraud-doers,  and  he 
has  evinced  an  inclination  to  favor  the  assignor  to  the  detriment  of 
the  creditors,  a  suit  making  such  attack  may,  in  this  court,  be  main- 
tained by  a  creditor,  the  assignee  being  a  partj  defendant.     Id 22 

8. When  the  jurisdiction  of  this  court  is  disputed  on  the  ground 

that  a  remedy  at  law  Exists  to  justify  the  court  in  declining  jurisdic- 
tion, it  must  appear  that  the  remedy  at  law  is  neither  doubtful  nor 
obscure ;  also,  that  it  will  correct  the  whole  mischief  and  secure  to 
the  person  asking  relief  his  whole  right,  in  a  perfect  manner.  Free- 
holders OP  Essex  t.  Newark  City  National  Bank 61 

4. A  message  sent  by  telephone  from  one  state  into  another  is 

commerce  between  the  states,  and  cannot  be  prohibited  or  regulated 
by  injunction  in  either  state  against  persons  or  corporations  engaged 
in  sending  such  messages,  because  they  do  not  pay  the-  taxes  assessed 
against  them  by  such  state.    In  re  Pennsylvania  Telephone  Co  .    91 

6. The  constitutionality  of  such  an  assessment  may  be  considered 

by  a  court  of  chancery.    Id 91 

6. But  the  court  of  chancery  has  not  the  power  to  go  beyond  this 

and  set  the  assessment  aside.  This  can  only  be  accomplished  by  re- 
sort to  a  legal  tribunal.    Id 91 

7. Contracts. — The  ordinary  judicial  remedy  for  a  breach  of  con- 
tract is  an  action  at  law,  and  in  cases  where  that  remedy  will  fully 
answer  the  purposes  of  justice  the  law  courts  have  exclusive  jurisdic- 
tion.   STERNBERa  f.  CBrien 370 

8. A  court  of  chancery  can  give  no  remedy  for  a  breach  of  con- 
tract, except  in  cases  where  the  remedy  at  law  will  not  answer  the 
purposes  of  justice,  but  is  plainly  inadequate.    Id^ 370 

9. And  this  rule  must  control  the  action  of  the  court  at  all  stages 

of  a  cause,  regardless  of  whether  relief  by  injunction  be  asked  for  at 
the  commencement  of  the  suit  or  on  final  hearing.    Id, 370 

10. Lost  6onrf.— This  court  has  jurisdiction  to  enforce  payment  of  a 

non-negotiable  bond  which  has  been  lost  or  destroyed  or  has  come  to 
the  possession  of  the  obligor  and  such  possession  is  denied  by  him. 
Beeves  v,  Morgan 415 

11. This  court  has  jurisdiction  to  entertain  a  suit  by  an  administra- 
tor against  a  co-administrator,  when  the  defendant  is  charged  with 
misconduct  as  to  the  assets  of  the  estate,  which  jeopardizes  the  rights 
of  those  interested  therein.    Matthews  r.  Hoaoland 455 
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12. Practice — Evidence. — When  an  orphans  court  has  certified  the 

questions  involved  in  a  contest  over  the  probate  of  a  will  to  the  circuit 
court  for  trial  bj  jury,  pursuant  to  the  statute  (Rev.  p.  756)^  and  an 
appeal  is  taken  to  the  prerogative  court  from  the  decree  of  the  or- 
phans court  made  upon  the  return  of  the  circuit  judge,  the  ordinary, 
determining  the  appeal,  is  not  limited  to  a  review  of  the  propriety  of 
the  decree  of  the  orphans  court  upon  the  matters  submitted  to  that 
court's  judgment,  nor  is  he  restricted  in  any  way  by  the  determina- 
tion of  the  issues  considered  at  the  trial  in  the  circuit  court.  Whether 
the  paper  shall  be  admitted  to  probate  as  a  will,  is  presented  to  him 
as  an  original  question,  which  he  may  determine  eiijier  upon  the  evi- 
dence taken  upon  the  trial  in  the  circuit,  or  upon  that  evidence  sup- 
plemented by  other  proofs,  or  upon  new  proo&,  at  his  discretion. 

SuTTH  V.  Smith 566 

Su  Orphans  Courts. 

L. 

TjAOHBS— 5iM  Limitation  or  Actions. 

LBA8B — When  leases  provide  for  a  renewal  of  the  term,  such  renewal 
is  a  mere  continuance  of  the  old  term  for  the  preservation  and  pro- 
tection of  rights  acquired  therein.    Newhoff  v.  Mayo... 619 

See  Estate. 

LEG-AL  RBMBDY— Se«  Remedies. 

lilOBNSE  TAX— 5«e  Jurisdiction,  4-6. 

lilBNS— &»  Insolvency,  1,  2. 

lilMITATION  OP  AOTIONS—Sundry  sums  of  money,  amounting 
in  the  aggregate  to  $4,000,  having  been  deposited  by  F.  G.  in  trust 
with  J.  E.,  J.  E.  afterwards,  on  July  3d,  1877,  delivered  to  F.  G.  a 
paper  writing,  signed  by  him,  which  is  in  the  following  language: 
<'  I  hereby  certify  that  I  hold  in  trust  for  F.  G.  the  sum  of  $4,000,  for 
which  I  agree  to  pay  interest  at  five  per  cent,  per  annum,  and  I 
promise  to  refund  to  her  the  said  $4^000  on  demand.*'  More  than  six 
years  after  the  date  of  this  instrument,  and  shortly  after  the  death  of 
J.  E.,  F.  G.  made  demand  for  the  $4,000,  with  interest,  upon  the  ad- 
ministratrix of  J.  E.,  and  then  filed  her  bill  to  enforce  payment 
i\i&[eo{. -—Heldy  (1)  that  although  recovery  of  the  $4,000  might  be 
had  at  law,  yet  equity  will  also  enforce  payment  of  it,  as  the  execu- 
tion of  a  trust ;  (2)  that,  because  recovery  may  be  had  at  law,  and  in 
an  action  at  law  therefor  the  statute  of  limitations  may  be  interposed 
as  a  defence,  the  same  sUtute  may  be  interposed  as  a  defence  in  a 
similar  suit  in  equity ;  (3)  that  the  certificate  of  J.  E.  is  of  a  deposil 
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LIMITATION  OF  ACTIONS— Continuefi.  page: 
in  trust  aod  is  not  a  promissory  note ;  (4)  that  upon  such  a  certificate, 
payable  on  demand,  the  cause  of  action  accrue^  when  demand  is 
actually  made  and  not  at  the  date  of  the  instrument,  as  in  the  case  of 
a  promissory  note;  (5)  delay  in  demanding  payipent  under  such  an 
instrument  during  the  life  of  the  trustee  does  not  alone  constitute 
laches  fatal  to  a  suit  m  equity.    Gutch  v.  Fosdick 35$ 

M. 

MAINTEN ANOB— 1  Defendant  sold  his  home  and  household  goods, 
and  plaintiff  (his  wife)  went  to  her  sister's  by  his  directions,  and  with 
his  promise  to  come  there.  He  went  to  see  his  sister-in-law,  but  did 
not  ask  to  see  plaintiff.  He  went  to  live  with  a  man  whose  wife  was 
on  unfriendly  terms  with  plaintiff,  and  did  not  call  to  see  plaintiff, 
though  he  daily  passed  where  she  lived.  On  a  former  occasion  he 
had  left  her,  and  written  that  he  was  not  coming  back,  and  had 
begun,  but  failed  to  prosecute,  two  suits  for  divorce.  After  suit  by 
plaintiff  fur  maintenance,  he  went  to  another  city  and  opened  a  board- 
ing-house in  partnership  with  a  woman  with  whom  plaintiff  was  on 
unfriendly  terms. — Held^  that  there  was  such  an  abandonment  by  de- 
fendant, without  justifiable  cause,  as  to  entitle  plaintiff  to  sue  for 
maintenance  and  support  under  the  Divorce  act.  Eluott  v. 
Elliott 231 

2. A  request  by  defendant,  after  such  suit  is  commenced,  that 

plaintiff  will  come  and  live  with  him  at  the  boarding-house,  and 
other  requests,  apparently  insineere,  are  not  such  offers  to  perform 
his  marital  duties  as  will  release  him  from  liability.    Id 231 

MARRIAGE  SBTTLBMENT— Con«tV2era<ion.-- The  right  of  a  hus- 
band in  the  real  estate  of  his  wife,  by  whom  he  has  had  children  born 
alive  capable  of  inheriting  it,  and  where  the  marriage  took  place 
after  the  passage  of  the  Married  Woman's  act  of  1852,  forms  a  suffi- 
cient consideration  for  a  post-nuptial  settlement  made  by  the  hus- 
band and  the  wife  of  her  property,  in  the  hands  of  a  custodian,  by 
which  an  interest  is  given  to  the  husband.    Speaeman  v.  Tatem....  13(( 

MARRIED  WOMEN— Separate  estate.— -l.  An  agreement  by  a  mar- 
ried woman,  owning  a  separate  estate,  made  with  her  husband,  to 
reimburse  him  from  such  estate  for  moneys  loaned  to  her,  or  paid  by 
him  for  the  benefit  of  her  estate,  on  the  fait-h  of  such  agreement  and 
at  her  request,  will  be  enforced,  in  equity,  against  her  separate  estate. 
Healey  v.  Healey.. 289^ 

2. Surety. — When  a  married  woman  is  sued  upon  a  joint  and  sev- 
eral obligation  which  does  not  show  on  its  face  that  she  occupied  the 
position  of  surety,  the  burthen  is  upon  her  to  set  up  and  prove  the 
defence  of  suretyship  on  her  part.    Reeves  v.  Morgan 41^ 
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MAXIMS — The  tnazim,  "FaUa  demonstratio  non  noeei"  is  without  per- 
tinencj  or  utility,  except  in  cases  where  two  or  more  descriptions  of 
the  same  thing  are  given  in  a  grant  or  devise  which  are  contradictory 
or  inconsistent.    Eanouse  t*.  Slockboweb 42 

In  pari  delicto^  potior  est  conditio  defendentis.^ 217 

Omnia  proesumuntur  contra  spoliutorem 265 

MESNE  PROFITS— 5e«  Estoppel,  4. 

MONUMENTAL  CALLS— Where  monumental  calls  in  the  descrip- 
tion in  a  deed  are  fully  identified  and  are  sufficient  in  themselves  to 
show  the  boundaries,  the  given  courses  and  distances  may  be  entirely 
disregarded.  McCullouoh  v.  Absecon  Beach  and  Improve- 
ment Co 170 

MORTG-AGE— 1.  A  foreclosure  decree  will  not  be  inquired  into  in 
another  suit  between  the  same  parties  or  their  privies,  merely  to 
re-examine  and  adjust  the  amount  due  on  the  mortgage,  in  the 
absence  of  proof  of  extrinsic  or  collateral  fraud  in  obtaining  the 
decree.    Kirkpatrick  v.  Corning 302 

2, Where  the  mortgagor  asks  to  redeem,  the  burden  is  upon  him, 

unless  he  shows  that  the  mortgagee  has  been  in  possession.    Mor- 
gan V.  Morgan 399 

MIJNIOIPAL  CORPORATIONS— The  charter  of  the  city  of  Bay- 
onne,  requiring  that  provisions  for  opening  and  grading  a  street  must 
be  taken  by  "  ordinance,"  applies  to  the  building  of  a  draw-bridge, 
and  provisions  therefor  by  "resolution"  are  void.    Packard  r. 

Bergen  Neck  Ry.  Co 281 

See  Injunction,  3,  4,  6,  8. 

AIIJNIOIP  A  TtlTY—See  Streets. 

N. 

NEGLIGENCE — 1.  Where  two  persons  are  interested  in  tne  promo- 
tion of  an  enterprise  and  one  of  them  agrees  to  furnish  money  and 
the  other  to  expend  it  for  the  common  benefit,  the  latter  is  bound  to 
account  for  his  disbursements  and  is  liable  for  that  which  has  not 
been  properly  expended.    Baiiy  r.  Bcrgess 411 

^2. If,  in  the  performance  of  his  undertaking,  he  is  guilty  of  negli- 
gence, to  overcome  which  requires  further  disbursements,  he  is  not 
entitled  to  retain  such  disbursements.    Id 411 
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NBGLiaBNOB— Om<mu<d                                                                  page; 
3. IJDder  such  circumstances  the  agent  is  responsible  to  the  prin- 
cipal for  his  misconduct  or  negligence.    Id 411 

4. Where  one  of  two  or  more  persons  engaged  in  establishing  a 

business  for  the  common  welfare  performs  a  particular  part  thereof, 
he  is  not  entitled  to  compensation  therefor  without  special  agreement. 
Id, 411 

NOTICE— Where  one  of  several  next  of  kin  applies  for  administra- 
tion,  the  surrogate  should  not,  in  any  case,  grant  administration 
until  proof  has  been  made  that  ten  days'  notice  of  the  application 
has  been  given  to  the  others.    Sayrb  v.  Satre 267 


o. 

ORPHANS  OOX7BTS— 1.  Under  the  supplement  to  the  act  which 
regulates  assignments  for  the  benefit  of  creditors,  approved  April 
12th,  1888  (P.  L,  of  1888  p.  4^i),  the  fraud  or  irregularity  necessary 
to  authorize  the  orphans  court  to  direct  the  giving  of  notice  may  be 
shown  ex  parte  by  a£Bdavit.    Lippincott  r.  Snowdbn 257 

2. When  the  claim  of  a  creditor  is  excepted  to,  such  creditor  can- 
not object  that  the  exceptant  has  no  right  to  prosecute  the  suit,  be- 
cause, in  consideration  of  a  dividend  advanced  to  him,  by  the  assignee, 
he  agreed  with  the  assignee  to  waive  his  right  to  except  to  the  claims 
of  other  creditors.    Such  waiver  was  solely  for  the  protection  of  the 

assignee.    Jd 257 

See  Debtor  akd  Creditor,  1. 


PARTIB8 — 1.  No  persons  are  parties  to  a  bill  in  chancery  except  those 
against  whom  process  is  prayed,  or  those  who  are  specifically  named 
and  described  as  defendants  in  the  bill.    White  v,  Davis 22 

2. If  a  person  be  properly  charged  in  the  bill  as  executor,  devisee 

or  assignee,  or  in  any  other  capacity,  it  is  not  a  good  objection  that 

he  is  not  so  styled  in  the  prayer  for  process  of  subpoena.    Id,,. 22 

3. Where  a  bill,  in  its  averments,  sets  forth  facts  sufficient  to  show 

that  the  complainant  is  entitled  to  relief  as  an  administrator,  or  that 
the  defendant  is  liable  as  such,  it  is  not  necessary  that  either  should 
be  so  styled  in  the  process,  or  in  the  commencement  of  the  bill,  or  in 
the  prayer  for  process.    Matthews  v.  Hoaoland 155 
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PARTITION— i^<rfM»—Cb»rt.— A  bill  for  parlition  of  lands,  filed  bj 
a  recent  grantee  of  a  part  thereof,  without  notice  that  another  bill 
for  the  same  purpose,  filed  seventeen  years  before,  was  still  pending, 
will  not  be  dismissed  where  such  prior  bill,  by  reason  of  conveyances 
to  other  parties,  will  not  justify  the  making  of  a  decree,  and  it  appears 
that  under  the  new  bill  the  interests  of  ail  parties  can  be  speedily 
adjusted,  the  costs  under  the  first  bill  will  be  settled,  and  the  cause 

will  proceed  under  the  second  bill.    Parcell  v.  Demarest 524 

See  Practice,  7. 

PLEADING — 1.  An  owner  of  land  abutting  on  a  street  whose  road-bed 
is  being  paved  in  an  imperfect  manner  by  a  contractor  with  the  city, 
has  a  standing  in  equity  to  restrain  the  common  council  from  paying 
for  such  work  in  cases  in  which  such  land-owner  will  be  assessed  in 
part  for  such  cost.    LoDOR  r.  McGovern 275 

2. The  sole  relief  in  such  case  is  an  injunction  restraining  the 

council  from  paying  for  such  imperfect  work  before  a  trial  at  law. 
Id 275 

3. The  bill  should  be  for  the  other  land-owners  similarly  situated 

as'for  complainant.    Id 275 

4. The  bill  should  show  that  the  common  council  unreasonably  re- 
fused to  contest  the  bill  of  contractor.    Id 275 

See  Parties. 

PRAOTIOE — 1.  No  persons  are  parties  (o  a  bill  in  chancery  except 
those  against  whom  process  is  prayed,  or  those  who  are  specifically 
named  and  described  as  defendants  in  the  bill.     White  v.  DavIs 22 

2. If  a  person  be  properly  charged  in  the  bill  as  executor,  devisee 

or  assignee,  or  in  any  other  capacity,  it  is  not  a  good  objection  that  he 
is  not  so  styled  in  the  prayer  for  process  of  subpoena.    Id. 22 

3. Where  condemnatiou  proceedings  are  had  under  the  General 

Railroad  law,  the  condemning  company  cannot  tender, and  pay  into 
court  the  amount  of  the  award  of  the  commissioners  and  enter  into 
possession  of  the  lands  sought  until  the  owner  shall  have  had  reason- 
able time  to  take  an  appeal  from  the  commissioners'  report.  Waite 
V,  Port  Reading  Ry.  Co 346 

4.  —-^  What  is  reasonable  time  for  taking  an  appeal  must  depend  upon 
the  circumstances  of  each  case.    Id 346 

5. Sixteen  days,  under  the  circumstances  of  the  cases  considered, 

18  not  an  unreasonable  time  for  appealing.    Id 346 
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T^A^OnOE— Continued.  PAGK. 

6. An  appeal  by  a  land-owner  from  the  award  of  commxasioners 

operates  aa  a  supersedeas  and  depriTea  the  condemning  companj  of 
the  right  to  appropriate  the  land  until  the  appeal  has  been  deter- 
mined and  the  bum  awarded  bj  the  jury  ia  either'  paid  or  tendered. 
Jebset  City,  &c.,  R.  E.  Co.  r.  Centbai.  K.  B.Co - 379 

7. A  bill  for  partition  of  lands,  filed  bj  a  recent  grantee  of  a  part 

thereof,  without  notice  that  another  bill  for  the  same  purpose,  filed 
seventeen  years  before,  was  still  pending,  will  not  be  dismissed  where 
such  prior  bill,  by  reason  of  conveyances  to  other  parties,  will  not 
justify  the  making  of  a  decree,  and  it  appears  that  under  the  new  bill 
the  fnterests  of  afl  parties  can  be  speedily  adjusted,  the  costs  under 
the  first  bill  will  be  settled,  and  the  cause  will  proceed  under  the 
second  bill.    PARCELLt.  Demorest.. 524 

8. An  order  to  show  cause  why  a  party  be  not  committed  for  con- 
tempt is  to  be  filed,  with  the  affidavits  on  which  it  is  founded,  as  soon 
as  poHsible,  with  the  clerk  of  the  court,  and  must  before  further  pro- 
ceedings are  had  be  actually  signed  by  the  chancellor.     Dowden  r. 

Junker 65i 

See  Debtor  and  Creditor,  5 ;  Orphans  Courts. 

PRBSUMPTIONS— Delivery  of  a  deed  to  a  third  person  for  the 
grantee,  where  the  grantor  parts  with  all  control  over  the  deed, 
makes  the  deed  effectual  from  the  instant  of  such  delivery,  even 
though  the  grantee  is  ignorant  of  its  existence,  for  the  law  will  pre- 
sume, if  nothing  appears  to  the  contrary,  that  a  man  will  accept  what 
is  for  his  benefit.    Vreeland  v.  Vbeeland 56 

PRINCIPAL  AND  AO-BNT— ^ce  Negligence. 

PRIVIIiBaBD  OOMMUNIOATIDNS— 1.  The  privilege  of  pro- 
fessional secrecy  is  not  confined  to  the  knowledge  derived  hj  counsel 
from  communications  made  to  him  by,  or  in  conference  with,  the 
client,  but  extends  to  information  obtained  from  documents  submitted 
for  his  inspection  or  custody.    Matthews  v.  Hoagland 455 

2. If  the  communication,  or  conference,  between  client  and  counsel 

is  to  devise  means  by  which  a  crime  is  to  be  committed,  in  which  the 
attorney  takes  an  active  part,  there  is  no  privilege — he  ceases  to  be     , 
counsel  and  becomes  particeps  eriminis  ;  if  he  takes  no  part,  there  is 
no  professional  privilege,  because  it  cannot  be  a  solicitor's  business  to 
advise  in  furtherance  of  a  criminal  object.    Id 455 

3. The  contriving  of  a  crime  or  a  fraud  is  no  part  of  the  profes- 
sional occupation  of  an  attorney  or  solicitor.  In  order  that  the  rule 
of  professional  privilege  may  apply,  there  must  be  both  professional 
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empIoymeDt  and  profeesioDal  confidence.  If  the  client  has  a  crimi- 
nal or  fraudulent  object  in  view  in  his  communication  with  his  coun- 
sel, one  of  those  elements  must  necessarily  be  absent.  If  the  object 
is  avowed,  the  clfent  does  not  consult  his  adviser  professionally;  if  it 
is  not  disclosed,  he  reposes  no  confidence.    Id 455 

4. In  a  civil  salt  the  first  test  as  to  whether  the  communication  in- 
volved a  purpose  which  was  or  was  not  tainted  with  fraud,  is  the  issue 
as  made  by  the  pleadings  in  the  cause.    Id,,,, 455 

PROCESS— <See  Parties. 
PROXY— 6'c«  Injunction,  15. 
PXJBLJO  NUISANCE— iS««  Nuisance. 

PUBLIC  POLICY- iS««  Agkeement. 


Q. 


QUIETINa  TITLE— -&fee  Title,  2. 


R. 

RAILROADS  AND  CANALS— 1.  The  right  to  enter  upon  con- 
demned lands,  which  is  conferred  by  Rev.  tit.  ^'BaUroads  and  CanaU  " 
J  100^  upon  a  railroad,  upon  paying  the  amount  awarded  by  the  com- 
missioners, is  not  stayed  by  the  suing  out  of  a  writ  of  error  by  the 
owner  of  the  lands.    Packard  t.  Beroen  Neck  By.  Co 281 

2. It  is  not  competent  for  a  private  individual  to  object  to  a  cross- 
ing at  grade  on  the  ground  that  lUv,  tit.  ^* Railroads  arid  Canals "  i 
102  prevents  railroads  from  crossing  any  street  or  highway  in  any 
city  except  above  or  below  grade,  especially  when  he  will  not  be  par- 
ticularly injured  by  a  crossing  at  grade.    Id 281 

3. In  such  action,  where  a  projected  highway  of  the  city  coincides 

with  the  intersection  of  the  proposed  canal. and  railroad  in  a  marsh 
inaccessible  to  horses  and  vehicles,  and  defendant  has  procured  the 
adoption  of  a  resolution  by  the  city  council  granting  to  defendant  a 
contract  for  the  erection  of  a  draw-bridge  at  that  point,  a  preliminary 
injunction  prayed  by  defendant  against  the  construction  of  the  rail- 
road by  a  solid  filling  will  not  be  granted,  unless  he  will  stipulate  to 
release  the  judgment  for  damages  already  awarded,  and  submit  to  a 
new  award,  and  obtain  the  consent  of  the  city  council  to  allow  the 
railroad  to  cross  the  street  in  question  at  grade,  and  not  insist  upon 
a  draw-bridge.    Id 281 
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RBOBIVBRS — A  receiver  appointed  npon  supplemental  proceedings 
upon  execution  has  by  virtue  of  such  appointment  no  interest  in  real 
estate  held  in  trust  for  the  judgment  debtor.    Boid  v.  Dean 193^ 

RBDBMPTION— Se«  Mortgage.  2. 

REMAINDBRMAN— 5««  Trust  Fund. 

RBMBDIES— 1.  When  the  jurisdiction  of  this  court  is  disputed  on  the 
ground  that  a  remedy  at  law  exists  to  justify  the  court  in  Reclining 
jurisdiction,  it  must  appear  that  the  remedy  at  law  is  neither  doubt- 
ful nor  obscure;  also,  that  it  will  correct  the  whole  mischief  and 
secure  to  the  person  asking  relief  his  whole  right,  in  a  perfect  man- 
ner.   Board  of  Freeholders  of  Essex  v.  Bank  &c 5r 

2. A  mandamtu  never  issues  to  enforce  an  equitable  right    Two 

things  must  concur  to  authorize  its  issue — ^a  specific  legal  right  and 
the  absence  of  any  other  effectual  legal  remedy.    Jd 51t 

3. Delay  by  complainant  in  the  enforcement  of  remedies,  involv- 
ing a  lapse  of  time  during  which  conditions  had  been  changed,  which 
cannot  be  reinstated,  money  had  been  expended  in  improvement  of 
property  attacked,  parties  and  witnesses  had  died,  and  indemnity 
imperiled  or  lost,  is  ground  for  a  court  of  equity  to  withhold  relief. 
De  Grauw  v.  Mechan 21^* 

4. A  court  of  equity  does  not  extend  its  aid  to  the  enforcement  of 

stale  or  inequitable  demands,  and  should  not  willingly  give  encour- 
agement to  the  unearthing  of  neglected  litigation  for  purposes  of 
speculation.     Id • 219* 

BIGHT  OP  WAY— 5^  Easements. 


SAIiB  OF  LAND — 1.  A  receiver  or  trustee  authorized  by  the  court 
to  bid  and  buy  at  a  sale  of  a  trust  property,  may  bid  and  buy  for 
another  as  well  as  for  himself.    Kirkpatrick  v,  Corninq 302' 

2. A  purchaser  at  a  judicial  sale  subjects  himself  to  the  power  of 

the  court  to  guard  on  equitable  terms  against  hardship,  surprise,  mis- 
take, misrepresentation,  or  undue  advantage  taken,  by  which  the  other 
parties  interested  suffer  loss,  even  though  he  is  not  in  fault ;  and  such 
relief  is  still  more  readily  afforded  when  the  mortgagee  is  the  pur- 
chaser at  a  sale  under  his  mortgage.    Id 802: 


Digitized  by  VjOOQ IC 


3  Dick.  Ch.]  INDEX.  68S 


SALE  OF  1j AND— Continued.  pagb. 

3. L.  was  the  surviving  partner  of  a  firm  and  the  receiver  in  a  suit 

to  wind  up  its  affairs.  At  a  foreclosure  sale  under  a  mortgage  on  the 
firm's  mill  property,  he  announced  that  a  kase  which  the  firm  had 
held  of  a  water-power  essential  to  the  niil  bad  recently  expired,  and 
had  been  renewed  to  and  was  held  by  his  wife.  The  premises  were 
thereupon  sold  and  were  bought  in  for  the  mortgagee  at  the  amount 
due  on  his  decree,  which  was  an  inadequate  price,  and  there  was  no 
actual  competition  in  the  bidding.  The  mortgagee  had  not  author- 
ized L.  to  make  the  announcement ;  but  it  appeared  that  he  had  at 
first  taken  the  renewal  of  the  lease  to  himself,  and  had  then  surren- 
dered it,  at  L.'s  suggestion,  just  before  L.'s  wife  took  it,  although 
there  was  no  evidence  that  he  knew  she  wooki  take  it.  The  repre- 
sentative of  the  deceased  partner's  interest  brought  suit  to  set  aside 
the  sale  or  permit  him  to  redeem.  At  the  time  of  the  suit  the  mort- 
gagee was  still  substantially  the  owner  and  the  circumstances  had 
not  materially  changed. — Held,  that  although  the  mortgagee  did  not 
authorize  the  announcement  so  made  at  the  sale,  yet  relief  could  be 
afforded  either  by  a  re-sale,  or  by  permitting  redemption  on  equitable 
terms,  and  the  Intter  method  was  adopted  in  this  case.    Md^ 302^ 

4. Inadeqimey  of  price. — A  complainant  who  has,  under  an  execu- 
tion, purchased  property  at  a  grossly  inadequate  price,  under  circum- 
stances which  gave  him  an  unfair  advantage,  and  whose  conduct  has 
been  such  as  to  render  it  unjust  (o  grant  him  relief,  cannot  success- 
fully invoke  the  aid  of  a  court  of  equity  to  confirm  his  title.  De- 
Grauw  V,  Meghan 21^ 

5. Public  judicial  sales  should  be  conducted  so  as  to  produce,  not 

only  the  money  due  on  the  execution,  but  as  much  as  possible  for  the 
parties  in  interest,  and  to  that  end  full,  free  and  fair  competition 
should  be  secured.    Id, 219- 

SBPABATB  B&TATB—See  Mabried  Women. 

SBRVITUDBS — A  horse  railway  constructed  in  a  public  highway  by 
authority  of  law  does  not  impose  a  servitude  upon  the  land  in  the 
highway  additional  to  that  for  which  it  was  originally  taken. 
See  Estoppel,  6. 

SBTTIjBMBNTS— ^  Agreement. 

SOXilOITOR  AND  OLIBNT— &«  Privileoed  Communications. 

SPBOIFIO  PBRFORMANOB— 1.  A  court  of  equity  will  not,  under 
the  guise  of  a  bill  for  specific  performance,  entertain  a  suit  for  com- 
pensation or  damages  which  might  be  recovered  at  law.  Bordbn  v. 
Curtis 120 
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2. Compensation  m  mo^tey. — But  where  a  vendee,  by  contract,  of  real 

estate  comes  into  this  court  in  good  faith  asking  the  specific  perform- 
ance of  his  contract,  and  with  a  reasonable  expectation  that  the 
vendor  is  able  to  perform  it,  and  it  afterwards  appears  that  the  defend- 
ant is  unable  to  perform,  either  in  whole  or  in  part,  then  this  court 
may,  and,  when  justice  requires,  will,  give  relief  by  way  of  compen- 
sation in  money  in  lieu  of  specific  performance.    Id 120 

5. Also,  where  a  vendee  by  parol  contract  has  so  far  and  in  such 

manner  performed  the  contract  on  his  part  that  he  cannot  be  restored 
to  his  former  position  and  has  no  adequate  remedy  at  law,  this  court 
will  give  him  relief  by  way  of  compensation  in  money.    Id 120 

4. Five  heirs  at  law  of  a  common  ancestor,  one  of  whom  was  the 

complainant,  made  partition  among  themselves  of  his  real  estate  by 
mutual  releases ;  one  parcel  was  subject  to  a  lease  for  years  executed 
by  the  ancestor  to  one  of  the  heirs  jointly  with  a  third  party.  This 
parcel,  so  under  lease,  was  allotted  to  the  complainant.  The  heir 
(one  of  the  defendants,  who  was  co-lessee  of  this  parcel),  prombed 
the  complainant  at  the  time  of  the  partition  that  he  would  procure 
from  his  partner  a  release  or  surrender  of  the  lease,  and  stated  that 
his  co-lessee  had  agreed  to  join  him  therein,  and  complainant  accepted 
the  share  on  the  strength  of  such  promise.  On  bill  against  the  two 
lessees  for  specific  performance  of  the  agreement  to  surrender,  it  ap- 
peared that  the  defendant  heir  was  not  authorised  by  his  co-lessee  to 
make  such  contract. — Heldf  that  the  complainant  was  entitled  to 
relief  against  the  promising  defendant  by  way  of  compensation  in 
money.     Id 120 

^. Specific  performance  of  a  contract  for  the  conveyance  of  land 

(which  the  buy<er  is  not  bound  to  buy)  will  not  be  decreed  when  the 
conduct  of  the  buyer  has  been  adopted  to  induce,  and  has  induced, 
the  seller  to  infer  an  abandonment  of  the  option  to  buy,  and  by  act- 
ing upon  such  inference  the  seller  has  been  injured ;  an  abandonment 
of  the  option  will  be  deemed  to  be  thus  established.  Meidlino  v. 
Tbefi.. 637 

•6. Specific  performance  of  such  a  contract  will  not  be  decreed 

where  it  appears  that  the  buyer  has  unreasonably  delayed  either  to 
do  acts  required  to  be  done  by  him  to  complete  the  contract,  or  to 
seek  its  enforcement,  and,  during  such  delay,  a  material  increase  in 

the  value  of  the  land  has  taken  place.    Id.^ 637 

See  Vendor  and  Vendee. 
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Awiguraent,                                          P.  L.  1888  p.  j^2,  2bl 

Charter  of  Bayonne,                            P.  L.  1872  p.  686,  25& 

Condemnation  of  Lands,                     Bev.  p.  1278  J  2,  380 

Sup,  EUv.  §  2,  281 

Corporations,                                       P.  L.  1887  p.  99,  30 

Rev.  p.  188,  31 

Rev.  j^  181  i  26,  486- 

Rev.  p.  127^2;  p.  128  i  4,  53 

Evidence,                                               Sup.  Rev  p.  289,  475 

Executions,                                           Rev.  p.  $93,  20O 

Executors  and  Administrators,           Rev.  p.  397,  260 

Orphans  Courts,                                   Rev.  pi  777,  14 

Rev.  p.  774,  \b 

Rev.  p.  785,  15 

Rev.  p.  758  ?  28,  26» 

Railroads  and  Canals,                          Rev.  p.  929  \  101,  385 

Sup.  Rev.  il  100,  102,  281 

STREETS— 1.  Where  the  owners  of  land  dedicate  a  street  adjacent 
thereto,  and  *^  covenant  and  agree  that  said  street  shall  forever  here- 
after be  kept  open  for  the  use  of '^  such  grantors,  their  heirs  and 
assigns,  their  grantees  have  an  appurtenant  right  of  way  in  such 
street  which  cannot  be  impaired  by  legislation  allowing  a  railroad 
company  to  occupy  it,  except  on  the  condition  of  making  compensa- 
tion.   Methodist  Episcopal  Church  r.  Pennstlvania  R.  R.  Co  .  452^ 

2. A  municipality  cannot  enlarge  the  rights  of  a  railroad  company 

by  giving  it  terminal  rights  in  a  street  where,  by  legislative  grant,  it 

is  confined  to  a  mere  right  of  passage.    Id 452 

SUPERSEDEAS— ^ee  Practice. 

SXTRETIT—  When  a  married  woman  is  sued  upon  a  joint  and  several 
obligation  which  does  not  show  on  its  face  that  she  occupied  the  posi- 
tion of  surety,  the  burthen  is  upon  her  to  set  up  and  prove  the  defence 
of  suretyship  on  her  part.    Reeves  v.  Mob&an 41& 

SURVEY — 1.  In  1701  the  board  of  proprietors  of  the  eastern  division 
of  New  Jersey  issued  a  patent  which  is  called  the  West  patent,  in 
which  a  portion  at  least  of  the  lands  therein  intended  to  be  conveyed 
were  described  by  metes  and  bounds,  being  sixteen  chains  in  width 
north  and  south,  and  sixty-four  chains  in  length  east  and  west,  con- 
taining ninety  acres,  and  including  two  sedge  banks  lying  opposite 
thereto  in  Shark  river.  In  1800  one  Wardell  executed  and  deliv- 
ered a  deed  to  one  White  for  a  tract  of  land  bounded  by  Shark  river 
on  the  north  and  the  Atlantic  ocean  on  the  east,  with  other  and  fur- 
ther descriptions  including   the  said  ninety  acres.     The   eastern 
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boundary  of  the  said  ninety  acres,  as  surveyed,  did  not  include  all 
the  land  to  the  ocean,  whatever  may  have  been  intended  by  the 
grantors  and  grantees  in  the  use  of  the  words  at  the  mouth  of  the 
Shark  and  on  the  Atlantic  ocean.  In  1879  the  defendant  surveyed 
and  took  up  from  the  board  of  proprietors  a  portion  of  the  land  which 
was  not  included  in  the  said  survey  of  the  ninety  acres,  and  claims 
'title  thereto.  The  complainant  shows  an  adverse  possession  by  itself, 
and  those  under  whom  it  holds,  ever  since  the  execution  of  the  said 
Wardell  deed.  Under  the  circumstances  of  the  case  upon  a  bill  to 
quiet  title — Heldy  that  equity  will  protect  (he  complainant  against 
the  claim  of  the  defendant.    Ocean  Beach  Association  v.  Yard...    72 

:2. Although  it  is  a  fundamental  rule  that  the  actual  beginning 

comer  must  control  in  locating  original  surveys,  yet,  when  a  survey 
is  made  upon  paper,  and  not  upon  the  ground,  the  intention  of  the 
parties  making  the  survey  should  control,  which  intention  is  to  be 
ascertained  by  all  the  facts  and  circumstances  connected  with  the 
case.    Id 72 


T. 

TENANT  FOR  lAFE—See  Trust  Fund. 

TESTAMENTARY  CAPACITY— 1.  It  is  one  of  the  requisites 
of  testamentary  capacity  that,  at  the  time  of  making  his  will,  the 
testator  shall  possess  ability  to  comprehend  those  who  appear  as  the 
natural  objects  of  his  bounty,  and  appreciate  the  duty  which  recom- 
mends them  for  consideration.  In  determining  whether  certain  per- 
sons are  such  objects,  he  must  possess  ability  to  reach  a  rational 
conclusion,  however  erroneous,  with  reference  to  them.  Smith  v. 
Smith 566 

2. The  presumption  of  law  ip  in  favor  of  capacity.    The  law  looks 

upon  an  inofficious  will  with  suspicion,  but,  if  it  can  be  accounted 
for  on  other  reasonable  hypotheses,  it  will  not  be  attributed  to  mental 
incapacity.     Id^ 566 

'TITLE — 1.  The  title  to  all  property  belonging  to  a  county  is  by  statute 
vested  in  its  board  of  chosen  freeholders.  Freeholders  of  Essex 
V,  Newark  City  National  Bank ^ 51 

2. Incorporeal  heredilament — The  statute  of  1870,  giving  the  court 

of  chancery  jurisdiction  to  settle  the  title  to  lands  in  certain  cases, 
does  not  give  authority  to  settle  the  title  to  an  incorporeal  heredita- 
ment claimed  by  the  complainant  to  exist  in  lands  held  in  possession 
by  the  defendant.    Whitlock  v.  Greacen 359 
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3. Land  under  water. — The  title  to  the  soil  under  the  waters  of 

lakes  and  ponds  in  this  state  passed  to  the  proprietors,  and  not  to  the 
state,  and  is,  therefore,  subject  to  the  same  legal  regulations  that  gov- 
ern the  acquisition,  enjoyment  and  transmission  of  other  real  prop- 
erty.   Kanouse  r.  Slockboweb 42 

4. A  grant  of  land  bounded  upon  or  along  a  river,  above  tide- 
water, carries  the  title  of  the  grantee  to  the  centre  of  the  stream,  if 
the  title  of  the  grantor  extexds  that  far,  unless  the  terms  of  the  grant 
show  that  it  was  the  intention  of  the  parties  that  the  grantee's  title 
should  not  extend  to  that  point.    Id 42 

5. But  this  rule  does  not  apply  to  grants  of  land  abutting  upon 

fresh-water  lakes  and  ponds ;  in  such  cases  the  grant  extends  only  to 
low-water  mark.    Id 42 

6. Light  and  air. — Where  a  court  of  law  has  determined  the  legal 

rights  of  two  adjoining  land-owners,  H.  and  W.,  under  a  reservation 
in  the  deed  from  the  one  to  the  other  of  the  right  to  construct  a 
building  upon  the  common  line  between  them,  with  windows  therein 
overlooking  the  land  conveyed,  and  H.  erecis  such  building,  and  the 
grantee  of  H.  afterwards  also  erects  a  building  upon  the  common  line, 
obstructing  such  windows,  so  as  to  prevent  the  ingress  of  light  and 

air,  this  court  will  not  interfere.    Haoerty  v.  Lee.^ 98 

See  Estoppel,  6 ;  Survey. 

TRUSTS  AND  TRUSTEES— Paro/  evidenee.—l.  While  a  trust  in 
lands,  created  by  parol,  must,  in  an  attempt  to  enforce  the  trust,  be 
manifested  by  writing  duly  signed,  it  is  competent,  after  the  trust  has 
terminated,  by  a  conveyance  of  the  property  by  the  trustee,  to  prove 
the  trust  by  parol  evidence.    Silvers  v.  Potter 639 

2. The  true  consideration  of  a  deed  may  be  shown  by  parol  evi- 
dence, though  it  vary  from  that  expressed.    Id 539 

3. Executed,— ^ here  a  post-nuptial  settlement,  executed  by  hus- 
band and  wife,  conveyed  to  a  trustee  in  prcisenti  all  the  right  and  in- 
terest of  the  wife  in  the  estate  of  her  father  under  his  will  in  such  a 
manner  that  no  further  act  on  her  part  was  required  to  be  done  in 
order  to  complete  the  transfer,  then  the  deed  is  executed  and  not 
merely  executory,  although  the  estate  assigned  and  transferred  by  it 
is  not  handed  or  paid  over  to  the  trustee.  In  such  case  the  trustees 
can  enforce  the  deed  as  against  the  custodian  of  the  estate  so  trans- 
ferred.   Speakman  t.  Tatem 136 

4. Active. — A  trustee  of  a  voluntary  settlement  who  has  accepted 

the  trust  is  under  the  same  obligations  to  execute  it  as  a  trustee  under 
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a  will,  a  guardian  of  a  lunatic  or  infant,  or  an  assignee  in  insoWencj 
or  bankruptcy.  He  must  execute  it  actively  and  must  not  wait  upon 
the  motions  of  the  cestui  que  trust  to  incite  and  prompt  his  action.  Id.,  136 

6. Such  a  trustee  must  use  the  same  diligence  in  seeking  for  and 

reducing  to  possession  the  trust  property,  and  the  same  care  in  pre- 
serving it,  that  an  ordinarily  diligent  and  careful  man  would  exercise 
and  take  in  respect  to  his  own  property.    Id 13Q. 

6. A  wife  assigned  her  interest  in  her  father's  estate  to  a  trustee 

upon  certain  trusts,  among  others  to  the  use  of  her  husband  after  her 
decease.  The  trustee  accepted  the  trust  in  writing,  but  failed  to  re- 
duce the  trust  estate  to  possession  and  permitted  the  wife  to  collect 
and  receive  it  herself.  Shortly  aAer  the  date  of  the  settlement,  and  be- 
fore any  of  the  trust  estate  had  been  paid  to  the  wife,  she  abandoned  her 
husband,  and  three  years  later  he  sued  her  for  and  obtained  a  decree 
of  divorce  from  her  on  account  uf  her  desertion,  which  contained  a 
provision  that  each  party  should  enjoy  their  separate  estate  The 
husband  survived  the  wife,  and  sued  the  trustee  in  equity  for  the 
failure  to  perform  his  duties  as  trustee  under  the  deed  of  trust. — Held, 
that  the  trustee  was  liable.    Id 136 

7. Construction. — A  father  bequeathed  to  his  son  Jacob  one-third 

of  the  residue  of  his  estate,  amounting  to  $18,000,  to  be  paid  to  Jacob 
by  his  executor  at  such  times,  and  in  such  sums,  an  the  executor  should 
deem  most  for  the  son's  good,  directing  that,  if  the  son  should  not  make 
a  proper  use  of  *'  his  money,"  the  executor  should  pay  him  no  more 
than  sufficient  to  board  and  clothe  him  in  a  decent  and  respectable 
manner,  and  providiug  that  if  Jacob  should  die  before  he  should 
receive  the  whole  of  his  money,  without  leaving  lawful  issue,  the  bal- 
ance should  fill  into  the  reHidue  of  his  estate,  but  if  Jacob  should 
leave  lawful  issue  that  the  balance  should  be  paid  to  them  in  equal 
shares.    Pedrick  v.  Pedrick 31S 

8. The  person  named  as  executor  in  the  will  died  after  he  had  paid 

Jacob  portions  of  the  income  of  the  legacy,  but  none  of  the  princi- 
pal.— Held,  (1)  that  the  power  bestowed  was  not  given  to  the  person 
appointed  executor  as  an  individual,  but  ratione  officii,  and  survived 
him  ;  (2)  that  the  power  was  imperative,  partaking  of  the  character 
of  a  trust  to  be  executed ;  (3)  that  it  required  that  sufficient  portions 
of  the  legacy  should  be  paid  to  Jacob  to  test  the  propriety  of  paying 
the  balance  of  the  legacy  to  him ;  (4)  that  the  payments  heretofore 
made  to  Jacob  have  not  been  sufficiently  large  to  test  the  propriety  of 
paying  him  the  balance,  and  that  the  proofs  are  not  sufficient  to  satisfy 
the  chancellor  that  it  is  proper  to  pay  it ;  (5)  that  the  chancellor  will 
execute  the  power,  and,  in  so  doing,  will  appoint  a  trustee  to  hold  the 
fund  for  disposal  by  its  direction ;  (6)  that  such  trustee  will  be  di- 
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rected  to  now  pay  15,000  to  Jacob,  and  to  invest  the  remainder  of  the 
fund  ;  (7)  that  after  Jacob  shall  have  had  the  |5,000  long  enough  to 
test  his  ability  to  manage  it  and  bis  strength  to  withstand  the  tempta- 
tions to  which  it«  possession  will  expose  him,  he  may  apply  for  direc- 
tion that  the  remainder  of  the  legacy  be  paid  to  him.     Id 313 

9. Where  money  has  been  given,  or  goods,  for  the  purpose  of  being 

converted  into  money,  by  a  community  at  large  to  different  unincorpo- 
rated associations  of  individuals  for  the  purpose  of  purchasing  land 
and  erecting  a  hall  thereon  for  the  common  benefit  of  such  associa- 
tion, which  moneys  are  placed  in  the  hands  of  certain  members  of 
said  association  for  that  purpose,  who  purchased  land  with  buildings 
thereon,  taking  the  title  in  trust  for  such  associations,  after  which  all 
of  said  associations  became  incorporated  according  to  law  for  the  pur- 
pose of  more  effectually  protecting  and  carrying  out  the  purposes  and 
interests  of  such  association,  such  corporation  has  the  right  to  demand 
and  receive  from  the  persons  so  holding  the  title  a  conveyance  thereof 
to  it  without  any  formal  request  from  the  different  associations.  Or- 
ganized Labor  Hall  v.  Gebert 393 

10. By  no  other  method  could  the  individual  rights  of  the  individual 

members  of  said  association  be  fixed  and  secured.    Id^ 393 

11. Such  corporation,  and  not  the  different  assemblies,  has  the  right 

to  take  such  title,  and  through  it  alone  can  the  moneys  so  given  and 
the  title  so  acquired  be  managed  for  the  benefit  of  all  individuals 
who  are  or  may  become  members  of  such  association.    Id 39$ 

12. The  expression  of  a  wish  or  desire  on  the  part  of  a  testator,  ac- 
companying an  absolute  devise  or  bequest,  that  a  particular  applica- 
tion be  made  of  the  whole  or  a  definite  part  of  the  property 
bequeathed  or  devised,  is  obligatory  and  creates  a  trust,  unless,  from 
the  context,  it  clearly  appears  that  the  first  taker  is  intended  to  have 
discretionary  power  to  control  or  defeat  the  desire  expressed.  Eber- 
HARDT  r.  Perolin 592 

13. One  Vinot,  by  holographic  will,  bequeathed  $2,000  to  Francoise 

Cuaz  Perolin  and  120,000  to  Charles  D'Assier,  absolutely.  Later  in 
the  will  he  disposed  of  the  residue  of  his  estate  as  follows:  *'to  my 
beloved  wife  Margaret  Vinot  T  give  the  Balance  of  my  Personal  and 
real  Estate  to  dispose  of  it  as  she  will  Elect  I  would  however  re- 
comand  to  her  to  inc-ease  the  fund  of  the  first  Prysbiterian  church 
of  Mendham  New  Jersey  to  double  the  amount  set  apart  in  this 
instrument  and  ai  her  Plaisure  if  My  Wife  feel  dispose  to  do  so  but  it  is 
noi  obligatory  Also  to  increase  the  donation  to  Francoise  Cuaz  Perolin 
of  Two  thousand  dollars  $2,000  in  the  Events  of  j^aid  Francoise  Cuaa 
Perolin  remained  with  my  Mother  to  the  End  of  her  life  and  this 

44 
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TRUSTS  AND  TRUSTEES— Con/mu«d.  pagb. 
gifih  of  my  Wife  to  be  left  to  her  when  my  Wife  has  depflHed  this 
Jife  80  88  to  make  her  part  of  my  Rstate  equal  or  of  the  same  Amount 
as  that  left  by  me  in  this  my  last  will  to  charles  D'Assier,  in  this  my 
last  will  and  testament."  The  italicized  words  were  plainly  inter- 
lined after  the  will  was  originally  drawn. — /7c/d,  that  a  trust  was 
created  in  favor  of  Francoise  Cuaz  Perolin  to  the  amount  of  118,000, 
payable  to  het  upon  the  death  of  both  the  testator's  mother  and  wife. 
Id 692 

14. //i/erc«<.— Interest  upon  the  $18,000  is  to  be  calculated  from  the 

date  of  the  death  of  the  testator's  mother,  she  having  survived  the 
wife,  and  more  than  a  year  having  expired  since  the  testator's  death. 
Td 592 

TRUST,  BREACH  OF— See  Agreement. 

TRUST  FUND— When  a  fund  is  held  in  trust  for  the  benefit  of  one 
person  for  life,  and  to  go  to  another  in  remainder,  and  a  loss  of  a  part 
of  the  fund  occurs,  arising  out  of  insufficient  security  of  a  particular 
investment,  such  loss  is  to  be  apportioned  between  the  tenant  for  life 
and  remainderman  in  the  proportion  which  (he  principal  sum  in- 
volved in  the  insufficient  security  bears  to  the  interest  due  upon  it  at 
the  time  when  the  security  is  realized  upon  and  the  amount  of  the 
loss  determined.     Hagan  t?.  Platt 206 

TURNPIKIE— 6>e  Estoppel,  6,  7 ;  Injunction,  13,  14. 

u. 

UNDUE  INPLUENOE--5«r(/cn  of  proof.—!.  Against  a  beneficiary 
having  a  testator  under  his  control,  with  power  to  make  his  will,  the 
will  of  the  testator,  especially  in  a  case  where  the  testator  has  made 
an  unnatural  disposition  of  his  property,  the  law  presumes  undue 
influence,  and  puts  upon  the  beneficiary  the  burden  of  showing, 
affirmatively,  that  when  the  testator  made  his  will  he  did  not  exer- 
cise his  power  over  the  testator  to  his  own  advantage  and  to  the  dis- 
advantage of  others  having  an  equal  or  superior  claim  upon  the 
bounty  of  the  testator.    Carroll  r.  Ha  use. 269 

2. Definilion. — Whatever  constrains  a  person  to  do  what  is  against 

his  will,  and  what  he  would  not  do  if  left  to  himself,  is  undue  influ- 
ence, no  matter  by  what  means  the  control  is  exercised.  The  extent 
of  the  influence,  whether  powerful  or  slight,  is  wholly  immaterial,  for 
the  test  is,  was  it  sufficient  to  destroy  free  agency ;  if  it  was,  it  will 
be  held  to  be  sufficient  to  render  the  instrument  invalid.     Id 269 

USURY — On  the  facts  proved  in  this  case,  the  alleged  usury  held  not 
esiablished.    Kirkpatrick  v.  Corning - 302 
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PAGE. 

VENDOR  AND  VBNDBB— A  subscription  agreement  fur  railway 
bonds  provided  that  the  subscription  price  should  be  paid  in  install- 
ments upon  call  by  the  vendor,  of  which  notice  should  be  given,  and 
also  required  the  vendor,  previous  to  any  payments,  to  deposit  all 
the  bonds  where  they  could  at  any  time  be  had  for  delivery,  and  did 
not  contain  any  ezpiessions  which  would  indicate  that  the  provision 
for  call  had  been  inserted  for  the  benefit  of  the  vendor. — Held,  that, 
without  waiting  for  a  call,  the  buyer  was  at  liberty  to,  at  any  time, 
tender  and  pay  the  price  agreed  upon  and  demand  the  bonds  sub- 
scribed for.    AVatj  EN  tj.  Green 322 

See  Specific  Performance. 

w. 

■WAQ-BS--6'e€  Insolvency,  1,  2. 

"WlliliS— 1.  By  his  will,  a  testator  directed  his  executors  to  invest 
$15,0(M)  upon  bond  and  mortgage,  and  pay  the  income  thereof,  id 
equal  quarter-yearly  payments,  to  his  son  N.  during  the  son's  life. 
Subsequently,  by  codicil,  he  revoked  the  provision  of  his  will  referred 
to,  and,  in  lieu  thereof,  directed  his  executors  to  invest,  upon  bond 
and  mortgage,  "sufficient  money  to  produce  the  annual  sum  of 
f  1,000,*'  which  they  were  to  pay  in  equal  weekly  payments  to  the 
son  daring  his  life.  The  corpus  of  the  fund,  thus  to  be  invested,  was 
given  to  the  testator's  four  unmarried  daughters  and  one  married 
daughter  at  the  son's  death.  Other  legacies  were  given,  and  then 
the  residue  of  the  estate,  real  and  personal,  was  given  to  the  four 
unmarried  daughters,  who  were  made  ezecutrices  of  the  will.  When 
the  highest  legal  rate  of  interest  was  six  per  cent.,  and  desirable 
investments  upon  bond  and  mortgage  could  with  difficulty  be  had  at 
a  higher  rate  of  interest  than  five  per  cent.,  the  ezecutrices  appro- 
priated $17,000  to  answer  the  annuity,  and  invested  it  by  purchasing 
bonds  and  mortgages  that  were  past  due.  After  this  action,  they 
reported  their  investments  to  an  orphans  court,  under  Rev.  p  777  g 
115,  for  approval,  and  secured  that  court's  approval  of  them.  Then 
they  accounted  as  ezecutrices,  giving  notice  of  presentation  of  their 
account  for  settlement  in  the  manner  required  by  the  statute  {Rev.  p. 
774  J  102)y  and  in  their  account  asked  allowance  for  the  f  17,000 
which  they  had  invested  for  N.  Then,  without  further  notice,  they 
procured  from  the  orphans  court  a  decree  for  the  allowance  of  their 
account  and  the  distribution  of  the  residue  of  the  personal  estate  in 
their  hands.  N.  had  no  actual  notice  of  these  proceedings,  but  was 
afterwards  told  that  $17,000  bad  been  invested  for  his  annuity,  and, 
after  such  knowledge,  accepted  checks  which,  u|>on  their  face,  recited 
that  they  were  for  interest  collected  from  the  investment  for  him 
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WILLS — Continued.  page. 
under  his  father's  will,  and  he  also  recognized  the  appropriation, 
without  protest  against  it,  in  other  proceedings  touching  reinvest- 
ment of  the  monejs  and  accountings  bj  the  executrices.  The  invest- 
ments having  failed  to  yield  the  annuity,  he  now  brings  suit  in  equity 
to  compel  an  additional  appropriation  from  his  father's  residuary 
estate  to  secure  the  annuity. — Heldf  (1)  That  the  testator  intended  to 
provide  for  his  son,  from  his  entire  estate,  an  annuity  for  life.  (2) 
That,  though  it  be  assumed  that  the  appropriation  was  justly  made, 
it  was  but  a  means  to  an  end,  and  was  not  final  so  as  to  release  the 
residuary  estate  from  liability  to  supplement  it  in  case  of  necessity. 
(3)  That  in  making  the  appropriation  the  executrices  did  not  have 
just  regard  to  present  and  future  contingencies  and  expenses,  and 
that  therefore  their  appropriation  was  not  rightly  made.  (4)  That, 
as  N.  did  not  have  notice  of  the  application  to  the  orphans  court  for 
the  approval  of  the  investments,  he  was  not  bound  by  the  court's 
action,  and  that  if  the  orphans  court  had  jurisdiction  to  sanction  the 
appropriation  (which  is  not  decided),  its  mere  approval  of  the  char- 
acter  of  the  investments  was  not  a  sanction  of  the  appropriation. 
(5)  That  if  tlie  orphans  court  possessed  jurisdiction  to  interpret  the 
testator's  will  for  the  purpose  of  making  an  order  of  distribution 
(which  is  not  decided),  it  could  not  bind  N.  by  its  decree  in  the 
premises,  without  his  having  had  actual  notice  of  its  contemplated 
action  and  an  opportunity  to  be  heard.  (6)  That  by  his  acts  subse- 
quent to  his  knowledge  of  the  appropriation,  N.  is  not  estopped  from 
maintaining  his  present  suit.    Merritt  v.  Merritt 1 

2. A  testator  devised  and  bequeathed  the  residue  of  his  estate  to 

his  executors  in  trust,  to  hold,  manage  and  apply  the  ''net  income" 
therefrom— that  is,  the  "  rents,  interest,  issues  and  profits  after  paying 
taxes  and  expenses,"  to  specified  purposes,  and  gave  them  power  to 
sell  real  estate  and  directed  them  to  invest  the  proceeds  of  such  sale, 
and  afterwards,  by  codicil,  further  directed  them  to  pay  the  encum- 
brances upon  his  real  estate  out  of  the  "  whole  income"  of  his  estate 
before  the  application  of  the  "  net  income,"  as  they  were  originally 
directed  in  the  will,  and  thereafter  to  make  such  application  of  the 
net  income.  The  executors  sold  the  real  estate  and  paid  the  encum- 
brances out  of  the  proceeds  of  such  sale.  They  then  invested  the 
remainder  of  the  proceeds  of  sale,  and  insisted  upon  accumulating  the 
income  to  reimburse  the  estate  for  the  proceeds  of  sale  expended  in 
payment  of  the  encumbrances.  Upon  a  bill  filed  to  compel  them  to 
pay  the  net  income  to  the  cestuis  que  trust — Held,  that  the  retention 
and  accumulation  of  the  net  income  for  the  purpose  of  reimbursing 
the  estate  is  proper ;  that  the  proceeds  of  the  sale  of  the  real  estate 
constituted  part  of  the  principal,  and  not  part  of  the  income  of  the 
estate.    Beeton  t.  Simpson 17 
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8. A  testator  bequeathed  to  M.  J.  A.  $1,000  "  to  be  put  out  at  interest 

until  her  child  or  children  "  should  become  of  age,  adding :  '^  But  if 
the  said  M.  J.  A.  die  leaving  no  child  or  children,  then  the  above 
legacy  that  was  to  have  been  equally  divided  amongst  them  with  the 
interest  thereon  to  be  paid  by  my  executors  or  their  executors,  admin- 
istrators or  assigns,  unto  the  Trustees  of  the  Orphans  Asylum  in  the 
city  of  New  York,  for  the  use  and  benefit  of  said  institution.*'  He 
also  devised  and  bequeathed  the  residue  of  his  estate.  M.  J.  A.  was 
eleven  years  old  when  the  will  was  made^  and  fourteen  years  of  age 
and  unmarried  at  the  testator's  death.  She  afterwards  married  and 
had  six  children,  two  of  whom  have  died.  Her  husband  is  dead. 
Her  youngest  child  has  become  of  age.  She  is  now  sixty-eight  years 
of  age,  and  has  experienced  the  physical  change  in  women  beyond 
which  they  do  not  bear  children. — Held,  (a)  That  each  child  of  M.  J. 
A.  at  birth  took  a  vested  interest  in  the  legacy  subject  to  its  opening, 
from  time  to  time,  to  let  in  brothers  and  sisters  subsequently  born, 
(b)  That  the  interest  upon  the  legacy  will  follow  the  coi-puSf  as  parcel 
of  the  gift,  (c)  That  the  word  "  leaving "  in  the  provision  for  the 
contingency,  upon  the  happening  of  which  the  legacy  is  to  go  over, 
is  to  be  taken  as  equivalent  in  meaning  to  the  words  "having  had,'' 
and  hence,  that  at  birth  each  child  of  M.  J.  A.  took  an  indefeasible 
interest,  which,  at  death  before  payment,  would  pass  to  personal  rep- 
resentatives, (d)  That  it  is  established  that  M.  J.  A.  will  not  have 
another  child,  and  hence,  that  there  is  no  reason  why  the  legacy  shall 
not  be  now  paid.    Male  v,  Williams 88 

4. The  executors  of  the  will  put  out  at  interest  $1,000  according  to 

the  testator's  direction,  and  one  of  them  collected  all  the  interest  and 
applied  it  to  his  own  use. — Held,  that  such  executor  will  be  charged 
interest  upon  each  $1,000  of  interest  from  the  time  of  its  reception, 
whether  it  be  had  from  interest  upon  principal  or  from  interest  upon 
previously  capitalized  or  accumulated  interest.    Id 83 

^. When  an  orphans  court  has  certified  the  questions  involved  in 

a  contest  over  the  probate  of  a  will  to  the  circuit  court  for  trial  by 
jury,  pursuant  to  the  statute  {Rev.  p.  756),  and  an  appeal  is  taken  to 
the  prerogative  court  from  the  decree  of  the  orphans  court  made  upon 
the  return  of  the  circuit  judge,  the  ordinary,  determining  the  appeal, 
IS  not  limited  to  a  review  of  the  propriety  of  the  decree  of  the  orphans 
court  upon  the  matters  submitted  to  that  court's  judgment,  nor  is  he 
restricted  in  any  way  by  the  d'etermination  of  the  issues  considered  at 
the  trial  in  the  circuit  court.  Whether  the  paper  shall  be  admitted 
40  probate  as  a  will,  is  presented  to  him  as  an  original  question,  which 
he  may  determine  either  upon  the  evidence  taken  upon  the  trial  in 
the  circuit,  or  upon  that  evidence  supplemented  by  other  proofs,  or 
•upon  new  proofs,  at  his  discretion.    Smith  v.  Smith 566 
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6. It  is  one  of  the  requisites  of  testamentary  capacity  that,  at  the 

time  of  making  his  will,  the  testator  shall  possess  ability  to  compre- 
hend those  who  appear  as  the  natural  objects  <if  his  bounty,  and 
appreciate  the  duty  which  recommends  them  for  consideration.  In 
determining  whether  certain  persons  are  such  objects,  he  must  possess 
ability  to  reach  a  rational  conclusion,  however  erroneous,  with  refer- 
ence to  them.    Id 56d 

7. The  presumption  of  law  is  in  favor  of  capacity.    The  law  looks 

upon  an  inofficious  will  with  suspicion,  but,  if  it  can  be  accounted  for 
on  other  reasonable  hypotheses,  it  will  not  be  attributed  to  mental 
incapacity.    Id 56d 

8. The  testimony  of  witnesses  as  to  oral  declarations  belongs  to  a 

class  of  proo/s  which  should  be  received  with  great  caution,  and  only 
after  critical  and  suspicious  examination.    Id 566 

9. If  a  testator,  in  making  his  will,  observes  the  formalities  re- 
quired by  the  statute,  is  of  certain  age  and  possesses  mental  capacity, 
he  may  lawfully  make  an  unjust  will.    Id 566 

10. Whenever  the  testator^s  intention  to  give  the  whole,  as  an  en- 
tirety, clearly  appears  from  the  language  of  the  will,  additional  words 
of  description  which  prove  to  be  only  partially  true  will  be  rejected 
as  a  misdescription ;  but  it  is  not  true  that  words  of  general  descrip- 
tion will  always  prevail  over  an  enumeration  of  particulars,  for,  in 
cases  where  there  is  an  enumeration  of  particulars  which,  on  their 
face,  purport  to  be  designed  as  qualifications  or  restrictions  of  a  pre- 
ceding general  description,  there  the  general  description  must  yield 
to  the  particular  description.    Kanouse  v,  Slockbower 42 

11. Testator  devised  certain  tracts  of  land  to  his  sons  and  son-in-law, 

"  to  be  valued  at  $90  per  acre.''  He  then  directed  that  his  execu- 
tors, who  were  the  three  devisees,  should  each  pay  an  annuity  of  $70 
to  the  widow  in  lieu  of  dower. — Held,  that  the  devisees  took  the  land 
charged  with  the  annuity.    Wyckofp  r.  Wyckoff.. 113 

12. The  charge  on  the  land  in  such  case  is  not  a^ected  by  the  fact 

that  sufficient  personal  estate  was  left  to  pay  the  annuity.    Id^ 113 

13. The  blending  of  the  residue  of  the  real  and  personal  estate  in 

the  residuary  clause  of  a  will  after  pecuniary  legacies,  implies  an 
intention  on  the  part  of  testator  to  charge  the  legacies  on  such  real 
estate,  if  the  personal  estate  is  not  sufficient,  and  this  implication 
will  prevail  unless  such  construction  is  restrained  or  avoided  by 
other  words  or  provisions  in  the  will.    Turner  t*.  Qibb.. 526' 
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14. The  rule  obtains  whether  interests  in  lands  have  already  been 

given  by  the  will  or  not.    /rf.„ 626 

16. That  testator  must  have  known  the  personal  property  to  be  insuf- 
ficient is  a  circumstance  to  be  considered  in  ascertaining  his  inten- 
tion to  charge  legacies  on  land,  but  is  not  enough  alone  to  effect  such 
charge.     Id 526 

16. The  facts  that  the  legatees  are  of  the  blood  of  the  testator,  and 

that  no  other  provison  is  made  for  them,  are  also  indicative  of  an  in- 
tention to  charge  their  legacies  on  land  not  specifically  devised,  when 
the  personal  estate  is  insufficient.    Id 626 

17. The  expression  of  a  wish  or  desire  on  the  part  of  a  testator, 

accompanying  an  absolute  devise  or  bequest,  that  a  particular  appli- 
cation be  made  of  the  whole  or  a  definite  part  of  the  property 
bequeathed  or  devised,  is  obligatory  and  creates  a  trust,  unless,  from 
the  context,  it  clearly  appears  that  the  first  taker  is  intended  to  have 
discretionary  power  to  control  or  defeat  the  desire  expressed.     Eber- 

HARDT  tJ.  PeROLIN 692 

18. One  Vinot,  by  holographic  will,  bequeathed  $2,000  to  Francoise 

Cuaz  Perolin  and  $20,000  to  Charles  D'Assier,  absolutely.  Later  in 
the  will  he  disposed  of  the  residue  of  his  estate  as  follows:  "to  my 
beloved  wife  Margaret  V^inot  I  give  the  Balance  of  my  Personal  and 
real  Estate  to  dispose  of  it  as  she  will  Elect  I  would  however 
recomand  to  her  to  increase  the  fund  of  the  first  Prysbiterian  church 
of  Mendham  New  Jersey  to  double  the  amount  set  apart  in  (his 
instrument  and  at  her  Ptaisure  if  My  Wife/eel  dispose  to  do  so  but  it  is 
not  obligatory  Also  to  increase  the  donation  to  Francoise  Cuaz  Perolin 
of  Two  thousand  dollars  $2,000  in  the  Events  of  said  Francoise  Cuaz 
Perolin  remained  with  my  Mother  to  the  End  of  her  life  and  this 
gifth  of  my  Wife  to  be  left  to  her  when  ray  AVife  has  departed  this 
life  so  as  to  make  her  part  of  my  Estate  equal  or  of  the  same  Amount 
as  that  left  by  me  in  this  my  last  will  to  charlefl  D'Assier,  in  this  my 
last  will  and  testament."  The  italicized  words  were  plainly  inter- 
lined after  the  will  was  originally  drawn. — Held^  that  a  trust  was 
created  in  favor  of  Francoise  Cuaz  Perolin  to  the  amount  of  $18,000, 
payable  to  her  upon  the  death  of  both  the  tesUtor's  mother  and  wife. 
Id 692 

19. Interest  upon  the  $18,000  is  to  be  calculated  from  the  date  of 

the  death  of  the  testator's  mother,  she  having  survived  the  wife,  and 
more  than  a  year  having  expired  since  the  testator's  death.    Id 592 
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"WORDS  AND  PHRASES—" Profits''  do  Dot  necessarily  imply 
money,  but  may  consist  of  unsold  portions  of  the  property.    Jones 
V,  Davis. 493^ 

"Demise".. 296- 

"Pay" 36e 

"Profits'* 49a 

"Recommend" * 59& 

"Refund" 366^ 

"Term" 296 

"To  be  valued  at  $90  per  acre".. lia 
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On  page  163,  sixth  line  from  bottom,  for  *'666*'  read  "5^^." 
On  page  268,  for  *'Rev.  p.  7S8  {  SS;'  read  "iJer.  p.  758  |  SSr 
On  page  311,  Newhoff  v.  Mayo,  erroneously  reported.    See  page  619. 
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